Florida Senate - 1999 CS for SB 1598

By the Committee on Judiciary and Senators Bronson, Cow n,
Brown-Waite, Sullivan, G ant, Lee and Webster

308-2162-99
1 A bill to be entitled
2 An act relating to termination of pregnancies;
3 providing a short title; amending s. 390.011
4 F.S.; defining terns; anending s. 390.0111
5 F.S.; revising provisions relating to
6 term nations of pregnancies; prohibiting the
7 perforning or inducenent of a ternination of
8 pregnancy upon a minor w thout specified
9 notice; providing disciplinary action for
10 vi ol ation; prescribing notice requirenents;
11 provi di ng exceptions; prescribing procedure for
12 judicial waiver of notice; providing for notice
13 of right to counsel; providing for issuance of
14 a court order authorizing consent to a
15 ternmi nation of pregnancy wi thout notification
16 providing for dismissal of petitions; requiring
17 the i ssuance of witten findings of fact and
18 | egal concl usions; providing for expedited
19 appeal ; providing for waiver of filing fees;
20 requesting the Suprene Court to adopt rul es;
21 allowing | egislative sponsors of this act to
22 intervene in certain | egal actions; providing
23 for severability; providing an effective date.
24
25 WHEREAS, the Legislature finds that i mmature mnors
26 | often lack the ability to nmake fully infornmed choi ces that
27 | take into account both i mredi ate and | ong-range consequences,
28 | and
29 WHEREAS, the nedical, enotional, and psychol ogi ca
30 | consequences of abortion are sonetines serious and can be
31| lasting, particularly when the patient is i nmmature, and
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1 WHEREAS, the capacity to becone pregnant and the

2 | capacity for mature judgnment concerning the wi sdom of an

3| abortion are not necessarily related, and

4 WHEREAS, parents ordinarily possess information

5| essential to a physician's exercise of his or her best nedical
6 | judgnent concerning the child, and

7 WHEREAS, parents who are aware that their ninor

8 | daughter has had an abortion may better ensure that she

9 | receives adequate nedical attention after her abortion, and
10 WHEREAS, parental consultation is usually desirable and
11| in the best interests of the m nor, and

12 WHEREAS, the Legislature's purpose in enacting parental
13| notice legislation is to further the inportant and conpelling
14 | state interests of protecting mnors against their own

15 ) imaturity, fostering famly unity and preserving the fanmly
16 | as a viable social unit, protecting the constitutional rights
17 | of parents to rear children who are nenbers of their

18 | househol d, and reduci ng teenage pregnancy and unnecessary

19 | abortion, and
20 WHEREAS, previous legislation requiring the consent of
21 | parents before a physician perforned an abortion on their
22 | daughter was struck down by the Florida Suprene Court on the
23 | basis of the constitutional right of privacy, in the case of
241 In Re: T.W, and this legislation is designed to extend the
25| protection of the lawto minor girls and their parents in
26 | accordance with the State Constitution, NOWN THEREFORE,
27
28 | Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. SHORT TITLE. --This act nay be cited as the
31 |"Parental Notice of Abortion Act."
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Section 2. Section 390.011, Florida Statutes, 1998
Suppl enent, is anended to read:

390.011 Definitions.--As used in this chapter, the
term

(1) "Abortion" neans the ternination of human
pregnancy with an intention other than to produce a live birth
or to renove a dead fetus.

(2) "Abortion clinic" or "clinic" neans any facility
in which abortions are perforned. The term does not include:

(a) A hospital; or

(b) A physician's office, provided that the office is
not used primarily for the perfornance of abortions.
(3) "Actual notice" neans notice that is given

directly, in person, or by tel ephone.
(4) 3y "Agency" neans the Agency for Health Care
Admi ni strati on.

(5) "Child abuse" has the neaning ascribed in s.

39.0015(3) and, as used in this chapter, refers to the acts of

child abuse against a minor by a famly nenber as defined in
S. 741.28(2).
(6) "Constructive notice" neans notice that is given

by certified mail to the | ast known address of the parent or

| egal guardian of a mnor, with delivery deened to have

occurred 48 hours after the certified notice is muil ed.
(7)t4)y "Departnment” neans the Department of Health.
(8)¢5) "Hospital"” means a facility |icensed under
chapt er 395.
(9) "Medical energency" neans a condition that, on the

basis of a physician's good-faith clinical judgnent, so

conplicates the nedical condition of a pregnant wonan as to

necessitate the i mmediate terni nation of her pregnancy to
3
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1| avert her death, or for which a delay in the termnation of

2| her pregnancy will create serious risk of substantial and
3lirreversible inpairnent of a major bodily function

4 (10)¢6) "Partial -birth abortion” nmeans a term nation

5] of pregnancy in which the physician perfornming the termnation
6 | of pregnancy partially vaginally delivers a living fetus

7| before killing the fetus and conpleting the delivery.

8 (11) 7 "Physician" neans a physician |icensed under

9 | chapter 458 or chapter 459 or a physician practicing nedicine
10| or osteopathic nedicine in the enploynent of the United

11| States.

12 (12) "Sexual abuse" has the neaning ascribed in s.

131 39.01 and, as used in this chapter, refers to the acts of

14 | sexual abuse against a mnor by a famly nenber as defined in
15| s. 741.28(2).

16 (13)¢(8)y "Third trimester"” neans the weeks of pregnancy
17 | after the 24th week of pregnancy.

18 Section 3. Section 390.0111, Florida Statutes, 1998
19 | Suppl enent, is anended to read:
20 390. 0111 Term nation of pregnancies. --
21 (1) TERM NATION IN TH RD TRI MESTER, WHEN ALLOWED. - - No
22 | term nation of pregnancy shall be performed on any human bei ng
23| in the third trinester of pregnancy unless:
24 (a) Two physicians certify in witing to the fact
25| that, to a reasonable degree of nedical probability, the
26 | term nation of pregnancy is necessary to save the life or
27 | preserve the health of the pregnant woman; or
28 (b) The physician certifies in witing to the nedica
29 | necessity for legitinmate energency nedi cal procedures for
30| termination of pregnancy in the third trinester, and anot her
31| physician is not available for consultation
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(2) PERFORMANCE BY PHYSI Cl AN REQUI RED. --No termination
of pregnancy shall be perforned at any tine except by a
physician as defined in s. 390.011
(3) CONSENTS REQUI RED. --A term nation of pregnancy nay

not be perforned or induced except with the voluntary and
informed witten consent of the pregnant wonman or, if the
wonman is nentally inconpetent ina—the—tcase—of—anental
irreenpetent, the voluntary and infornmed witten consent of her
court-appoi nted guardi an.

(a) Except in the case of a nedical energency, consent
to a termnation of pregnancy is voluntary and informed only
if:

1. The physician who is to performthe procedure, or
the referring physician, has, at a mninmum orally, in person
i nformed the woman of:

a. The nature and risks of undergoing or not
under goi ng the proposed procedure that a reasonabl e patient
woul d consider nmaterial to making a knowing and willfu
deci sion of whether to term nate a pregnancy.

b. The probabl e gestational age of the fetus at the
time the ternmination of pregnancy is to be perforned.

c. The nedical risks to the woman and fetus of
carrying the pregnancy to term

2. Printed materials prepared and provided by the
departnment have been provided to the pregnant woman, if she
chooses to view these nmaterials, including:

a. A description of the fetus.

b. Alist of agencies that offer alternatives to
ternm nating the pregnancy.
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1 c. Detailed information on the availability of nedica
2 | assistance benefits for prenatal care, childbirth, and

3 | neonatal care.

4 3. The woman acknow edges in witing, before the

5| ternmination of pregnancy, that the information required to be
6 | provided under this subsection has been provided.

7

8 | Nething—n This paragraph is not intended to prohibit a

9 | physician fromproviding any additional information that whieh
10 | the physician deens material to the wonman's i nforned decision
11| to terninate her pregnancy.

12 (b) If tnathe—event a nedical energency exists and a
13 | physician cannot conply with the requirenents for inforned

14 | consent, a physician nmay terminate a pregnancy if he or she
15| has obtai ned at | east one corroborative nedical opinion

16 | attesting to the nedical necessity for energency nedica

17 | procedures and to the fact that to a reasonabl e degree of

18 | nedical certainty the continuation of the pregnancy woul d

19 | threaten the life of the pregnant woman. |f a tna—the—event—no
20 | second physician is unavail abl e avaitabte for a corroborating
21 | opi nion, the physician may proceed but shall docunent reasons
22 | for the nedical necessity in the patient's nedical records.
23 (c) Violation of this subsection by a physician

24 | constitutes grounds for disciplinary action under s. 458.331
25| or s. 459.015. Substantial conpliance or reasonable belief

26 | that conpliance eenptying with the requirenents of inforned
27 | consent would threaten the Iife or health of the patient is a
28 | defense to any action brought under this paragraph

29 (4) NOTI FI CATI ON REQUI RED. - -

30 (a) A ternmination of pregnancy nmay not be perforned or
31| i nduced upon a minor unless the physician perforning or
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i nducing the term nation of pregnancy has given at |east 48

hours' actual notice to one parent or to the | egal guardian of

the pregnant minor of his or her intention to performor

i nduce the term nation of pregnancy. The notice nay be given

by a referring physician. The physician who perforns the

ternination of pregnancy nmust receive the witten statenent of

the referring physician certifying that the referring

physi cian has given notice. |If actual notice is not possible

after a reasonable effort has been nade, the physician or his

or her agent nmust give 48 hours' constructive notice.

(b) Notice is not required if:

1. A nedical energency exists and there is

insufficient tine for the attending physician to conply with

the notification requirenents. |f a nedical energency exists,

the physician nmay termnate the pregnancy if he or she has

obtai ned at | east one corroborative nedical opinion attesting

to the nedical necessity for energency nedical procedures. |If

a second physician is unavailable to provide a corroborating

opinion or, due to a nedical energency, there is insufficient

time to consult with a second physician, the physician nay

proceed but nust docunent reasons for the nmedical necessity in

the patient's nedical records;

2. Notice is waived in witing by the person who is

entitled to noti ce;

3. Notice is waived if the mnor is or has been

married or has had the disability of nonage renpved under s.

743.015 or a sinmlar statute of another state;

4. Notice is waived because the patient has a ninor

chil d dependent on her; or

5. Notice is waived under subsection (5).
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1 (c) Violation of this subsection by a physician

2| constitutes grounds for disciplinary action under s. 458. 331
3] or s. 459.015.

4 (5) PROCEDURE FOR JUDI Cl AL WAI VER OF NOTI CE. - -

5 (a) A minor nmay petition any circuit court for a

6 | wai ver of the notice requirenents of subsection (4) and may
7| participate in proceedings on her own behalf. The petition

8 | must include a statenent that the petitioner is pregnant and
9| notice has not been wai ved. The court nay appoint a guardian
10| ad litemfor her. A guardian ad litem appoi nted under this
11 | subsection shall act to maintain the confidentiality of the
12 | proceedings. The circuit court shall advise the nminor that she
13| has a right to court-appoi nted counsel and shall provide her
14 | with counsel upon her request.

15 (b) Court proceedi ngs under this subsection nust be
16 | gi ven precedence over other pending matters to the extent

17 | necessary to ensure that the court reaches a decision

18 | pronptly. The court shall rule, and issue witten findings of
19 | fact and conclusions of law, within 48 hours after the
20| petition is filed, except that the 48-hour linitation may be
21 | extended at the request of the mnor. |If the court fails to
22| rule within the 48-hour period and an extensi on has not been
23 | requested, the petition is granted, and the notice requirenent
24 1 is waived.
25 (c) If the court finds, by clear and convi ncing
26 | evidence, that the minor is sufficiently mature to decide
27 | whether to terninate her pregnancy, the court shall issue an
28 | order authorizing the mnor to consent to the perfornmance or
29 | i nducenent of a termination of pregnancy without the
30| notification of a parent or guardian. |f the court does not
31
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nmake the finding specified in this paragraph or paragraph (d),

it must disnmiss the petition.

(d) If the court finds, by clear and convi ncing

evi dence, that there is evidence of child abuse or sexua

abuse of the petitioner by one or both of her parents, her

guardi an, or her custodian, or that the notification of a

parent or guardian is not in the best interest of the

petitioner, the court shall issue an order authorizing the

m nor to consent to the performance or inducenent of a

ternmi nation of pregnancy without the notification of a parent

or guardian. |If the court does not nmake the finding specified

in this paragraph or paragraph (c), it nust dismss the

petition.
(e) A court that conducts proceedi ngs under this

section shall provide for a witten transcript of al

testi nony and proceedi ngs and issue witten and specific

factual findings and | egal concl usions supporting its decision

and shall order that a confidential record of the evidence and

the judge's findings and concl usions be nmaintained. At the

hearing, the court shall hear evidence relating to the

enotional devel oprment, maturity, intellect, and understandi ng

of the m nor.

(f) An expedited confidential appeal shall be

avail able, as the Suprene Court provides by rule, to any m nor

to whomthe circuit court denies a waiver of notice. An order

authorizing a termnation of pregnancy without notice is not

subj ect to appeal

(g) Filing fees are not required of any pregnant ninor

who petitions a court for a waiver of parental notification

under this subsection at either the trial or the appellate

| evel .
9
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The requirenents and procedures under subsections (4) and (5)

are available to mnors whether or not they are residents of

this state.

(6) (4r STANDARD OF MEDI CAL CARE TO BE USED DURI NG
VIABILITY.--1f a term nation of pregnancy is perforned during
viability, no person who perforns or induces the ternination
of pregnancy shall fail to use that degree of professiona
skill, care, and diligence to preserve the |ife and health of
the fetus which such person would be required to exercise in
order to preserve the |ife and health of any fetus intended to
be born and not aborted. As used in this subsection, the term

"viability" neans that stage of fetal devel opnent when the
life of the unborn child may with a reasonabl e degree of
nedi cal probability be continued indefinitely outside the
wonb. Notwi t hstandi ng the provisions of this subsection, the
worman's |life and health constitutes shaH—econstitute an
overriding and superior consideration to the concern for the
life and health of the fetus when such concerns are in
conflict.
(7) €5r PARTI AL- Bl RTH ABORTI ON PRCHI Bl TED; EXCEPTI ON. - -

(a) A Ne physician may not shabH- knowi ngly perform a
partial-birth abortion

(b) A worman upon whom a partial-birth abortion is
perforned nay not be prosecuted under this section for a
conspiracy to viol ate theprovistoens—of this section

(c) This subsection does shat+ not apply to a
partial-birth abortion that is necessary to save the life of a
not her whose life is endangered by a physical disorder
illness, or injury, provided that no other nedical procedure
woul d suffice for that purpose

10
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(8) 6y EXPERI MENTATI ON ON FETUS PRCH Bl TED
EXCEPTI ON. -- A Ne person may not shatt+ use any live fetus or
live, premature infant for any type of scientific, research

| aboratory, or other kind of experinentation either before or
af ter prior—to—er—stubseguent—to any termnati on of pregnancy
procedure except as necessary to protect or preserve the life
and health of such fetus or premature infant.

(9) 7 FETAL REMAINS. --Fetal remains shall be disposed
of in a sanitary and appropriate manner and in accordance with
standard health practices, as provided by rule of the
Departnent of Health. Failure to dispose of fetal remains in
accordance with departnent rules is a m sdeneanor of the
second degree, punishable as provided in s. 775.082 or s.

775. 083.

(10) 8y REFUSAL TO PARTI Cl PATE | N TERM NATI ON
PROCEDURE. - - Nethi-rg—++f This section does not shatH- require any
hospital or any person to participate in the termnation of a
pregnancy, nor is shatt any hospital or any person be liable
for such refusal. Neither a No person who is a nenber of, or
associated with, the staff of a hospital, nor any enpl oyee of
a hospital or physician in which or by whomthe ternination of
a pregnancy has been authorized or perforned, who shall state
an objection to such procedure on noral or religious grounds
shall be required to participate in the procedure that whieh
Will result in the termnation of pregnancy. The refusal of
any such person or enployee to participate nay not constitute
shatH—not—foerm the basis for any disciplinary or other
recrimnatory action against the steh person

(11) {9y EXCEPTI ON. - - Fhe—provistons—of This section

does shat+ not apply to the performance of a procedure that

whi-eh term nates a pregnancy in order to deliver a live child.
11
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(12) (36> PENALTI ES FOR VI OLATI ON. - - Except as provi ded

in subsections (3), (4),and(9){t#H-
(a) Any person who willfully perforns, or actively

participates in, a term nation of pregnancy procedure in

vi ol ati on ef—the—reguirenents of this section commits a felony
of the third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(b) Any person who performs, or actively participates
in, atermnation of pregnancy procedure in violation ef—the
provisions of this section which results in the death of the
woman commits a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(13) ¢33y A VIL ACTI ON PURSUANT TO PARTI AL- BI RTH
ABORTI ON; RELI EF. - -

(a) The father, if married to the nother at the tine
she receives a partial-birth abortion, and, if the nother has
not attained the age of 18 years at the tine she receives a
partial-birth abortion, the maternal grandparents of the fetus
may, in a civil action, obtain appropriate relief, unless the
pregnancy resulted fromthe plaintiff's crimnal conduct or
the plaintiff consented to the abortion

(b) In acivil action under this section, appropriate
relief includes:

1. Monetary danmages for all injuries, psychol ogica
and physical, occasioned by the violation of subsection(7)

€5)-

2. Dammges equal to three tines the cost of the
partial-birth abortion

(14) PROCEEDI NGS. --The Suprene Court is requested to
adopt rules to ensure that proceedi ngs under subsection (5)

12
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are handl ed expeditiously and in a manner that will satisfy

the requirenents of state and federal courts.

Section 4. Any nenber of the Legislature of the State

of Florida who sponsored or cosponsored this act has the right

to intervene in any legal action challenging the

constitutionality of this act.

Section 5. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.
Section 6. This act shall take effect July 1, 1999.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBSEEggITUTE FOR

Makes techni cal chan?e by replacing the term"person" with the
term "physician" as the only person who naY perform or induce
an abortion, and the term"conplainant” with the "petitioner."

Carifies that the notice and waiver of notice requirenents
and procedures are available to resident and non-resident
m nors.

Corrects cross-references to subsections that were renunbered
due to changes in the bill.

Clarifies that the Legislature is only requesting the Suprene
Court to adopt rule réelating to judicial bypass proceedi ngs
under s. 390.0111, F.S.

Al l ows the h¥s|C|an to proceed with an abortion w thout
parental notification due to a nedical energency which does
not allow sufficient tine to secure a second corroborating
physici an's opinion

Corrects incorrect statutory cross-references used to define
chil d abuse" and "sexual abuse.

13

CODING:Words st+ieken are deletions; words underlined are additions.




