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1 A bill to be entitled

2 An act relating to devel opnental disabilities;
3 anending s. 393.063, F.S.; redefining the term
4 "internediate care facility for the

5 devel opnental | y di sabl ed" and "residenti al

6 habilitation center"; defining the term"| east
7 restrictive" with respect to placenents of

8 persons with devel opnental disabilities;

9 anending s. 393.0651, F.S.; revising criteria
10 for the placenent of clients; anending s.

11 393.067, F.S.; requiring unannounced nonthly

12 i nspections and reviews of residential

13 facilities and conprehensive transitiona

14 educati on prograns; providing for the licensure
15 of facilities as internediate care facilities
16 for the devel opnental ly di sabl ed; anendi ng s.
17 393.068, F.S.; deleting legislative recognition
18 of deinstitutionalization; anending s. 393. 13,
19 F.S.; revising legislative intent with respect
20 to treatnment and services for persons with
21 devel opnental disabilities; providing for an
22 annual plan for inplenentation of treatnent
23 prograns; providing for priority of |egislative
24 funding; providing for civil actions to enforce
25 the rights of such persons; providing for
26 recovery of danmges, costs, and attorney's
27 fees; anending ss. 92.53, 914.16, 914.17, and
28 918.16, F.S.; conforning cross-references;
29 repealing ss. 393.165 and 393.166, F.S., which
30 provide | egislative findings and provide for
31 licensure of facilities under the Internediate
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Care Facility for the Devel opnentally Disabl ed
Program providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Present subsection (30) of section 393. 063,
Florida Statutes, 1998 Suppl enent, is anended, present
subsections (32) through (41) and present subsections (43)

t hrough (54) are renunbered as subsections (33) through (42)
and subsections (44) through (55), respectively, present

subsection (42) is renunbered as subsection (43) and anended,
and a new subsection (32) is added to that section, to read:

393.063 Definitions.--For the purposes of this
chapter:

(30) "Internediate care facility for the
devel opnental | y di sabled" or "ICF/ DD' nmeans a
state—ownet—and-operated residential facility licensed in
accordance with state law, and certified by the Federa
CGovernnment pursuant to the Social Security Act, as a provider
of Medicaid services to persons who are nentally retarded or
who have rel ated conditions. Fhe—tapacit-ty—of—stuech—afacitity
shatH—not—be—rnore—than—120—etients—

(32) "Least restrictive" means a pl acenent,

residential or otherwi se, that naxinizes opportunities for the

nost nornalized lifestyle possible for an individual with

devel opnental disabilities based on that individual's unique

needs.

(43) (42) "Residential habilitation center” neans a
community residential facility operated primarily for the
di agnosis, treatnent, habilitation, or rehabilitation of its
residents, which facility provides, in a structured
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1| residential setting, individualized continuing evaluation

2 | pl anni ng, 24-hour supervision, and coordi nation and
3|lintegration of health or rehabilitative services to help each
4 | resident reach his or her maxinmum functioning capabilities.

5| The capacity of such a facility shall not be |less than nine

6| residents. After—GCetober—31—1989—nonewtresidential

7 | habititation—centers—shatt—beticensed—and-theticensed

8 | eapacity—shatH—noet—be—inereasedTtor—any—extstingresidentiat
9 | habititation—center—

10 Section 2. Section 393.0651, Florida Statutes, is

11 | anended to read:

12 393.0651 Famly or individual support plan.--The

13 | departnent shall provide for an appropriate fam |y support

14 | plan for children ages birth to 18 years of age and an

15| i ndi vidual support plan for each client. The parent or

16 | guardian of the client or, if conpetent, the client, or, when
17 | appropriate, the client advocate, shall be consulted in the
18 | devel opnent of the plan and shall receive a copy of the plan
19 | Each plan shall include the nost appropriate, |east

20| restrictive, and nost cost-beneficial environnent for

21 | acconmplishnent of the objectives for client progress and a

22 | specification of all services authorized. The plan shal

23 | include provisions for the nost appropriate |level of care for
24 | the client. Wthin the specification of needs and services for
25| each client, when residential care is necessary, the

26 | departnment shall nove toward placenment of clients in

27 | residential facilities based within the client's community.
28 | The ultimate goal of each plan, whenever possible, shall be to
29 | enable the client to live a dignified life in the | east

30| restrictive setting possible, based on the individual's unique
31 | needs;—be—that—+n—the—here—or—tn—the—cofmuntty. For children
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under 6 years of age, the family support plan shall be

devel oped within the 45-day application period as specified in
s. 393.065(1); for all applicants 6 years of age or ol der, the
fam ly or individual support plan shall be devel oped within
the 60-day period as specified in that subsection

(1) The departnent shall devel op and specify by rule
the core conponents of support plans to be used by each
district.

(2)(a) The famly or individual support plan shall be
integrated with the individual education plan (IEP) for al
clients who are public school students entitled to a free
appropriate public education under the Individuals with
Disabilities Education Act, |.D. E. A, as anended. The fanmily
or individual support plan and |IEP shall be inplenented to
maxi ni ze the attai nment of educational and habilitation goals.
If the IEP for a student enrolled in a public school program
i ndi cates placenent in a public or private residential program
is necessary to provide special education and rel ated services
to a client, the local education agency shall provide for the
costs of that service in accordance with the requirenents of
the Individuals with Disabilities Education Act, |.D. E A, as
anended. This shall not preclude | ocal education agencies and
the departnent from sharing the residential service costs of
students who are clients and require residential placenent.
Under no circunstances shall clients entitled to a public
education or their parents be assessed a fee by the departnent
under s. 402.33 for placenent in a residential program

(b) For clients who are entering or exiting the schoo
system an interdepartnental staffing team conposed of
representatives of the departnent and the | ocal school system
shal |l develop a witten transitional living and training plan

4
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1| with the participation of the client or with the parent or

2 | guardian of the client, or the client advocate, as

3| appropri ate.

4 (3) Each fanmily or individual support plan shall be

5| facilitated through case nmanagenent designed solely to advance
6 | the individual needs of the client.

7 (4) In the developnent of the fanmily or individua

8 | support plan, a client advocate nmay be appointed by the

9 | support planning teamfor a client who is a ninor or for a

10| client who is not capable of express and infornmed consent

11 | when:

12 (a) The parent or guardi an cannot be identified;

13 (b) The whereabouts of the parent or guardi an cannot
14 | be di scovered; or

15 (c) The state is the only legal representative of the
16 | client.

17

18 | Such appoi ntnent shall not be construed to extend the powers
19| of the client advocate to include any of those powers

20 | del egated by law to a | egal guardi an.

21 (5) The departnent shall place a client in the nost
22 | appropriate and | east restrictive, and cost-beneficial

23 | residential facility according to his or her individua

24 | habilitation plan. The parent or guardian of the client or, if
25| conpetent, the client, or, when appropriate, the client

26 | advocate, and the adm nistrator of the residential facility to
27 | whi ch placenment is proposed shall be consulted in determning
28 | the appropriate placenent for the client. Considerations—for
29 | ptacerent—shaH—bermade—+n—thefoHowngorder—

30 ta—CHent—s—own—hore—or—the—hore—of—afanty—rnenrber
31 | er—ti+rect—servieceprovider—
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e I ST

ti-sabiiti+es—
tH—DPevetoprentat—servieces—insti-tution—

(6) In developing a client's annual famly or
i ndi vi dual support plan, the individual or famly with the
assi stance of the support planning teamshall identify
neasur abl e obj ectives for client progress and shall specify a
time period expected for achi evenent of each objective.

(7) The individual, famly, and support coordi nator
shal | review progress in achieving the objectives specified in
each client's fanm |y or individual support plan, and shal
revise the plan annually, follow ng consultation with the
client, if conpetent, or with the parent or guardi an of the
client, or, when appropriate, the client advocate. The
departnent shall annually report in witing to the client, if
conpetent, or to the parent or guardian of the client, or to
the client advocate, when appropriate, with respect to the
client's habilitative and nedi cal progress.

(8) Any client, or any parent of a minor client, or
guardi an, authorized guardi an advocate, or client advocate for
a client, who is substantially affected by the client's
initial famly or individual support plan, or the annua
review thereof, shall have the right to file a notice to
chal | enge the decision pursuant to ss. 120.569 and 120. 57.
Noti ce of such right to appeal shall be included in al
support plans provided by the departnent.

6
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1 Section 3. Subsections (2), (3), (9), (11), and (19
2| of section 393.067, Florida Statutes, 1998 Suppl enent, are

3 | anended to read:

4 393. 067 Licensure of residential facilities and

5| conprehensive transitional education progranmns. --

6 (2) The departnent shall conduct unannounced nonthly
7 | inspections and reviews of residential facilities and

8 | conprehensive transitional education prograns aftdat-y.

9 (3) An application for a license for a residential

10| facility or a conprehensive transitional education program
11| shall be nmade to the departnent ef—Heatth—andRehabirtitative
12 | Serviees on a formfurnished by it and shall be acconpani ed by
13 | the appropriate license fee.

14 (9) The departnent and the Agency for Health Care

15| Adninistration, after consultation with the Departnent of

16 | Conmunity Affairs, shall adopt rules for residential

17 | facilities under the respective regulatory jurisdiction of

18 | each establishing m ni mum standards for the preparation and
19 | annual update of a conprehensive energency managenent plan
20| At a minimum the rules nust provide for plan conponents that
21 | address energency evacuation transportation; adequate

22 | sheltering arrangenents; postdi saster activities, including
23 | energency power, food, and water; postdisaster transportation
24 | supplies; staffing; energency equi pnent; individua

25| identification of residents and transfer of records; and

26 | responding to fanmly inquiries. The conprehensive energency
27 | managenent plan for all internediate care facilities for the
28 | devel opnental ly disabled, facilities serving seven or nore
29 | peopl e, and hones serving individuals who have conpl ex nedica
30| conditions is subject to review and approval by the | oca

31| energency namnagenent agency. During its review, the |oca
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ener gency managenent agency shall ensure that the foll ow ng
agencies, at a mininmum are given the opportunity to review
the plan: the Agency for Health Care Adnministration, the
Departnent of Children and Fam | y Heatth—and—RehabiHtative
Services, and the Departnent of Comrunity Affairs. Al so,

appropriate volunteer organizations nust be given the
opportunity to review the plan. The | ocal energency
managenent agency shall conplete its review within 60 days and
ei ther approve the plan or advise the facility of necessary
revi si ons.

(11) The departnent may conduct announced uhannounced
i nspections in addition to the unannounced nonthly inspections

requi red under subsection (2). All inspections, whether

announced or unannounced, shall be designed to deternine

conpliance by residential facilities and conprehensive
transitional education progranms with the applicable provisions
of this chapter and the rul es adopted pursuant hereto,
including the rules adopted for training staff of a facility
or a programto detect and prevent sexual abuse of residents
and clients. The facility or program shall nake copies of
i nspection reports available to the public upon request.

(19) The departnent shall develop a plan by March 15,
1991, to phase out all of the unlicensed beds in devel opnental
services institutions by Decenber 30, 1999, and, contingent
upon appropriations, ensure that all beds operating after that
date are licensed as internediate care facilities for the

devel opnental |y di sabl ed. This plan nust address anpbng ot her

i ssues the transfer of funds from devel opnental services
institutions to the commnity.
Section 4. Subsection (1) of section 393.068, Florida
Statutes, is anended to read:
8
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1 393.068 Family care program --

2 (1) The family care programis established for the

3 | purpose of providing services and support to famlies and

4 | individuals with devel opnental disabilities in order to

5| mai ntain the individual in the hone environment and avoid

6 | costly out-of-hone residential placenent. Thetegistature

7 . e £ o . el

8 | sueeess—of—deinstituttonatzation—Servi ces and support

9| available to fanilies and individuals with devel opnental

10 | disabilities shall enphasize conmunity living and enabl e

11 | individuals with devel opmental disabilities to enjoy typica
12 | lifestyles. Support and flexibility in coordinating support
13 | and services are core elenents in caring for the individua
14 | who is devel opnentally di sabled. One way to acconplish this is
15| to recognize that famlies are the greatest resource avail able
16 | to individuals who have devel opnental disabilities and that
17 | fanilies nust be supported in their role as primary care

18 | givers. Services and support authorized under this program
19 | shall include the services listed under s. 393.066(4) and, in
20 | addition, shall include, but not be limted to:

21 (a) Attendant care

22 (b) Barrier-free nodifications to the hone.

23 (c) Hone visitation by agency workers.

24 (d) In-hone subsi di es.

25 (e) Lowinterest |oans.

26 (f) Parent training.

27 (g) Respite care

28 (h) Modifications for vehicles used to transport the
29 | individual with a devel opnental disability.

30 (i) Facilitated communication

31 (j) Family counseling.
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(k) Equi pnrent and supplies.

(1) Self-advocacy training.

(m Roonmmte services.

(n) Integrated community activities.

(o) Energency services.

(p) Support coordination

(q) Oher support services as identified by the famly
or individual

Section 5. Paragraphs (b) and (d) of subsection (2) of
section 393.13, Florida Statutes, are anended, and subsecti on
(8) is added to that section, to read:

393. 13 Personal treatnent of persons who are
devel opnental | y di sabl ed. - -

(2) LEG SLATI VE | NTENT. - -

(b) The Legislature further finds and decl ares that
t he design and delivery of treatnent and services to persons
who are devel opnental |y di sabl ed should be directed by the
principles of normalization and therefore shoul d:

+—~Abate—the—use—oftarge—institutions—

1.2- Continue the devel opment of conmunity-based
services as an alternative to institutional placenent when

appropriate and based on the individual's uni que needs whieh

e ol : bttt
. I I L he ehient.

2.3— Provide training and education to individuals who

are devel opnental ly di sabled which will maximze their
potential to |ead independent and productive lives and which
will, when appropriate,afford opportunities for outward

mobility frominstitutions.
(d) It is the intent of the Legislature that all
persons with devel opnental disabilities shall have all the
10
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rights enjoyed by all other citizens of the state and the

United States and, therefore, the Legislature intends:

1. To articulate the existing |l egal and human rights
of persons who are devel opnental |y di sabled so that they may

be exercised and protected. Persens—w-th—developrentat
o bt it et ey et . o - F
the—state—and-theUnited-States—

2. To provide a nechanismfor the identification
eval uation, and treatnent of persons with devel opnental
di sabilities.

3. To divert those individuals frominstitutiona
comm tment who, by virtue of individualized conprehensive

assessnent, can be placed in a community residence or
communi ty program tess—eostty—nere—effectivecomunity

4. To develop an annual & plan which will indicate the

nost effective and efficient nmanner in which to inplenent
treatnent prograns and residential placenents which are

nmeani ngful to individuals with devel opnental disabilities,
whi | e saf eguardi ng and respecting the | egal and human rights
of such individuals. Each annual plan shall review and revise

the previous year's annual plan
5. Once the annual plan devel oped under the—provistons

of subparagraph 4. is presented to the Legislature, to fund

the recommended treatnent prograns and residential placenents

to the fullest extent possible wthin inproverents—n the

programin accordance with the availability of state

resources, and to nmake such funding a legislative priority

I : e bt o .
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6. To ensure that persons w th devel opnent al
disabilities receive treatnment and habilitation which fosters
t he devel opnental potential of the individual

7. To provide prograns for the proper habilitation and
treatnent of persons with devel opnental disabilities which
shal |l include, but not be limted to, conprehensive
nedi cal / dental care, education, recreation, specialized
t herapies, training, social services, transportation
guardi anship, fanmly care prograns, day services, and
habilitative and rehabilitative services suited to the needs
of the individual regardl ess of age, degree of disability, of
handi cappi ng condition, or ability—Ne—person—wth
tevetoprental—di-sabi-t-ties—shatH—be—deprived—of—these
enurerated—servi-ces—byt+reason—of—nabitty to pay.

8. To facilitate futHy—effeectuate the normalization
principle through the establishnent of community services for
persons with devel opnental disabilities as an a—viabte—and
practiecal alternative to institutional care, when appropriate,

at each stage of individual |ife devel opnent.
9. To ensure that if care in a residential facility

becones necessary, residential placenents +t shall be in the

| east restrictive setting possible based on the individual's

uni que needs.
(8) < VIL ENFORCEMENT. - -
(a) Any person with a devel opnental disability whose

rights as specified in this section are deprived or infringed

upon shall have an action against any |licensee or state agency

responsible for the violation. The action nmay be brought by

the individual or his or her guardian, by a person or

organi zation acting on behalf of the individual with the

consent of the individual or his or her guardian, or by the
12
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personal representative of the estate of a deceased individua

when the cause of death resulted fromthe deprivation of or

i nfringenent upon the decedent's rights. The action nay be

brought in any court of conpetent jurisdiction to enforce such

rights and to recover actual and punitive damages for any

deprivation of or infringenent upon the rights of an

individual. Any plaintiff who prevails in any such action nay

be entitled to recover reasonable attorney's fees, costs of

the action, and damages, unless the court finds that the

plaintiff has acted in bad faith, with nmalicious purpose, and

that there was a conpl ete absence of a justiciable issue of

either law or fact. Prevailing defendants may be entitled to

recover reasonable attorney's fees pursuant to s. 57.105. The

renedi es provided in this subsection are in addition to and

cunmul ative with other | egal and administrative renedies

available to an individual and to the agency.

(b) Attorney's fees shall be based on the foll ow ng

criteria:
1. The tine and | abor required.

2. The novelty and difficulty of the questions.

3. The skill requisite to performthe | egal services

properly.
4. The preclusion of other enploynent by the attorney

due to the acceptance of the case.

5. The customary fee.

6. Wiether the fee is fixed or contingent.

7. The anount involved or the results obtained.

8. The experience, reputation, and ability of the

attorney.
9. The type of fee arrangenent between the attorney

and the client.

13
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10. \Whether the relevant market requires a contingency

fee multiplier to obtain conpetent counsel

11. \Whether the attorney was able to nitigate the risk

of nonpaynent in any way.

(c) For the purposes of this subsection, punitive

damages may be awarded for conduct which is willful, wanton

gross or flagrant, reckless, or consciously indifferent to the

rights of the individual
Section 6. Subsection (1) of section 92.53, Florida
Statutes, is anended to read:

92.53 Videotaping of testinony of victimor wtness
under age 16 or person with nmental retardation.--

(1) On notion and hearing in canera and a finding that
there is a substantial likelihood that a victimor w tness who
is under the age of 16 or who is a person with nental
retardation as defined in s. 393.063(45) {4t)ywould suffer at
| east noderate enotional or nmental harmdue to the presence of
the defendant if the child or person with nental retardation
is required to testify in open court, or that such victimor
Wi tness is otherw se unavailable as defined in s. 90.804(1),
the trial court nmay order the videotaping of the testinony of
the victimor witness in a case, whether civil or crimnal in
nature, in which videotaped testinony is to be utilized at
trial inlieu of trial testinobny in open court.

Section 7. Section 914.16, Florida Statutes, is
amended to read:

914.16 Child abuse and sexual abuse of victins under
age 16 or persons with nental retardation; linmts on
i nterviews.--The chief judge of each judicial circuit, after
consultation with the state attorney and the public defender
for the judicial circuit, the appropriate chief |aw

14
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enforcenent officer, and any other person deened appropriate
by the chief judge, shall provide by order reasonable lints
on the nunber of interviews that a victimof a violation of s.
794.011, s. 800.04, or s. 827.03 who is under 16 years of age
or avictimof a violation of s. 794.011, s. 800.02, s.
800. 03, or s. 825.102 who is a person with nental retardation
as defined in s. 393.063(45) {4t)ynust submit to for |aw
enforcenent or discovery purposes. The order shall, to the
extent possible, protect the victimfromthe psychol ogi ca
damage of repeated interrogations while preserving the rights
of the public, the victim and the person charged with the
vi ol ation.

Section 8. Subsection (2) of section 914.17, Florida
Statutes, is anended to read:

914. 17 Appointnent of advocate for victins or
W tnesses who are minors or persons with nmental retardation.--

(2) An advocate shall be appointed by the court to
represent a person with nental retardation as defined in s.
393. 063(45) t41)in any crimnal proceeding if the person with
mental retardation is a victimof or witness to abuse or
neglect, or if the person with nental retardation is a victim
of a sexual offense or a witness to a sexual offense comitted
against a mnor or person with nental retardation. The court
may appoi nt an advocate in any other crinminal proceeding in
which a person with nental retardation is involved as either a
victimor a witness. The advocate shall have full access to
all evidence and reports introduced during the proceedings,
may interview wi tnesses, nay nake recommendations to the
court, shall be noticed and have the right to appear on behalf
of the person with nmental retardation at all proceedings, and
may request additional exam nations by nedical doctors,

15
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psychiatrists, or psychologists. It is the duty of the
advocate to performthe follow ng services:

(a) To explain, in |anguage understandable to the
person with nental retardation, all |egal proceedings in which
t he person shall be involved;

(b) To act, as a friend of the court, to advise the
j udge, whenever appropriate, of the person with nental
retardation's ability to understand and cooperate with any
court proceedi ngs; and

(c) To assist the person with nental retardation and
the person's famly in coping with the enotional effects of
the crine and subsequent crimnal proceedings in which the
person with nental retardation is involved

Section 9. Section 918.16, Florida Statutes, is
amended to read:

918.16 Sex offenses; testinony of person under age 16
or person with nmental retardation; courtroom cleared
exceptions.--In the trial of any case, civil or crimnal, when
any person under the age of 16 or any person with nental
retardation as defined in s. 393.063(45){4%)is testifying
concerning any sex offense, the court shall clear the
courtroomof all persons except parties to the cause and their
i mediate fanmilies or guardians, attorneys and their
secretaries, officers of the court, jurors, newspaper
reporters or broadcasters, court reporters, and at the request
of the victim victimor w tness advocates designated by the
state attorney's office.

Section 10. Sections 393.165 and 393. 166, Florida
Statutes, are repeal ed

Section 11. This act shall take effect July 1, 1999.
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Revises criteria for licensure of facilities for persons
wi th devel opnental disabilities and for placenment of
clients in those faciliti

n
I

i es. RegU|res unannounced nont hly
i nspections and reviews of residential facilities and
conpr ehensi ve educati on prograns. Revises |egislative
intent, under "The Bill of _?hts of Persons who are

led," with respect to the treatnent

Fh persons. Provides

I
Devel opnental | y Di sabl ed
and. services_ provided to
| egislative intent for de opnent of annual plans for
i mpl erentation of treatne prograns and residential .
pl acerments, and for_ nmaking funding of such inplenentation
a legislative priority. Provides for civil actions to
enforce the rights_ of persons with devel opnent al
disabilities. Provides for recoverY of actual and
punitive danages, and costs and attorney's fees.

Su
ve
nt
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