Florida Senate - 1999 CS for SB 166

By the Cormittee on Criminal Justice and Senators Brown-Wiite,
Bronson,_NbKa{,thrne, G ant, Carlton, Cowin, Kl ein
a

Ki rkpatri ck, val a, Sullivan, Forman, Casas, Canpbell, Lee
and Sil ver

307-1125A-99

1 A bill to be entitled

2 An act relating to operations of |aw

3 enf orcenent agenci es; providing definitions;

4 providing that it is a third-degree felony to

5 contact or comrunicate with any person who is

6 directly involved in a tactical operation of a

7 | aw enforcenent agency during the course of the
8 operation; providing that it is a third-degree

9 felony to authorize a broadcast or tel ecast of
10 any recording or depiction of a tactica

11 operation of a |aw enforcenent agency during

12 the course of the operation; authorizing

13 contact or comunication with a person invol ved
14 in such tactical operation and broadcast or

15 tel ecast of such tactical operation upon the

16 approval of the head of the | aw enforcenent

17 agency having jurisdiction over such tactica

18 operation; requiring that a | aw enforcenent

19 agency informthe public of the conclusion of
20 such tactical operation; encouraging the
21 devel opnent of a protocol; providing that the
22 absence of a protocol does not create a defense
23 to prosecution; providing that the act does not
24 af fect the prosecution of any violation of |aw
25 providing an effective date.
26
27 WHEREAS, the Legislature finds that, on May 19, 1998,
28 | following a nulticounty spree of violence that left two police
29 | detectives and a state trooper dead, Hank Earl Carr, the
30 | perpetrator of these crines, barricaded hinmself in a
31| conveni ence store and took the store clerk hostage, and
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WHEREAS, the Legislature finds that, during the ensuing
4-hour standoff with Carr, |aw enforcenent officers attenpted
to negotiate with Carr but were unable to contact him because
radi o station personnel had tel ephoned the conveni ence store
and were airing a live, 6-mnute interview with the suspect,
and a newspaper reporter also contacted Carr by tel ephone
after hearing the radio interview, and

WHEREAS, the Legislature finds that, in addition to the
actions by news nedia personnel which interfered with attenpts
by | aw enforcenent officers to negotiate with Carr
helicopters fromlocal television stations circled the scene
of the hostage-taking incident and broadcast |ive coverage
that identified the positions of |aw enforcenent officers
involved in the tactical operation in response to the
i nci dent, and

WHEREAS, the Legislature finds that, in contacting Hank
Earl Carr and in providing "live" coverage of |aw enforcenent
officers directly involved in the tactical operation in
response to the Carr incident, during the course of such
tactical operation, certain nenbers of the news nedia
seriously interfered with a hostage negotiati on and endanger ed
the lives of |aw enforcenent officers and the life of the
host age taken by Carr by inpeding i nmedi ate communi cati ons
between | aw enforcenent officers and Carr, and by potentially
alerting Carr to the positions of the |law enforcenent officers
engaged in obtaining the release of the store clerk taken
hostage by Carr, and

WHEREAS, the Legislature finds that |egislative action
is needed to address this type of interference, and that
| egi slative action should not be delayed until this type of
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interference results in the injury or death of a | aw
enforcenent officer or a civilian, and

WHEREAS, the Legislature finds that such tactica
operations are initiated very quickly and judicial proceedings
to determ ne whether access should be granted to persons
directly involved in, or directly affected by, such tactica
operations, or to determ ne whether "live" coverage of such
tactical operations should be granted, prior to such tactica
operations being initiated, are inpractical, if not
i mpossi bl e, given these circunstances, and

WHEREAS, while the Legislature recognizes that there
have been recent, |audable efforts by sone nedia organi zations
to enter into agreenents with |ocal | aw enforcenent agencies
on the reporting of such potentially |ife-endangering
incidents so as to avoid any future occurrence of this type of
interference, the Legislature finds that such agreenents rely
on self-policing, do not subject violators of those agreenents
to punitive sanctions, bind only those nedia organi zations
that are parties to the agreenment, are always subject to being
nullified at sone future date, and do not have statew de
application, and

WHEREAS, given the inadequaci es of such agreenents, the
Legislature finds that the nbost appropriate neans to linmt
this type of interference is to attach crimnal liability to
this type of interference, and, consistent with its findings,
the Legislature intends to attach crinminal liability to this
type of interference, and

WHEREAS, while the Legislature recogni zes that each
citizen's right to a free press and free speech nust be
protected, those rights are not absolute, and the Legislature
finds that the state has a legitimte, significant, and
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conpelling interest in safeguarding the physical safety of |aw
enforcenent officers and others, which nust be bal anced with
each citizen's right to free speech and a free press, if those
rights are inplicated by punishing this type of interference,
and

WHEREAS, the Legislature does not believe that "access
upon dermand" to a nenber of a special weapons or tactica
operation teamthat is responding to a kidnapping or hostage
situation, or to a kidnaper, hostage-taker, or person who has
been ki dnapped or taken or held hostage, is constitutionally
protected free speech or that such access is news-gathering or
reporting that is protected by the constitutional guarantee of
a free press, and

WHEREAS, the Legislature does not believe that "live"
coverage of tactical operations involving a special weapons or
tactical team deployed for the purpose of obtaining the
rel ease of a person kidnapped or taken or held hostage is
constitutionally protected free speech or that such coverage
is news-gathering or reporting that is protected by the
constitutional guarantee of a free press, and

WHEREAS, the action the Legislature intends to take
does not constitute an absol ute prohibition on access to any
person or an absolute prohibition on the gathering or
di ssem nation of any information, but rather only inplicates
the timng of access to certain persons and the dissenination
of certain information as is necessary to ensure the physica
safety of law enforcenent officers and civilians, NOW
THEREFORE,

Be It Enacted by the Legislature of the State of Florida:
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Section 1. Unauthorized communi cati ons prohibited

during the course of tactical operations.--

(1) As used in this section, the term

(a) "Special weapons or tactical operations team or

detail" nmeans any type of specialized teamor detail of a | aw

enf orcenent agency, regardl ess of how such teamor detail may

be descri bed or designated, which is responsible for

respondi ng to, and which uses specialized training,

t echni ques, tactics, and equi pnent to respond to, any:

1. Sensitive or potentially life-threatening

situation; or

2. Special tactical situation that, by its nature,

woul d be consi dered excessively dangerous or conplex, or that

is beyond the capability of a routine patrol force or out of

the scope of nornmal patrol or investigative functions.

(b) "Hostage or crisis negotiator" neans any person

used by a | aw enforcenent agency for the purpose of

negotiating for the rel ease of any person who has been

ki dnapped or taken or hel d hostage.

(c) "Any person directly involved in or directly

affected by a tactical operation" neans:

1. Any nenber of a special weapons or tactical

operations teamor detail, or any hostage negotiator or crisis

negoti ator, who is deploying or deployed in response to a

situation involving a kidnapping or the taking or holding of a

host age;
2. The perpetrator of a ki dnapping or the taking or

hol di ng of the hostage; or

3. The person kidnapped or taken or hel d host age.

(d) "Tactical operation" nmeans any operation involving

a speci al weapons or tactical operations teamor detail, or
5
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any operation involving a hostage negotiator or crisis

negotiator, in which such team detail, or negotiator deploys,

or is deployed, in response to a situation that involves a

ki dnappi ng or the taking or holding of a hostage.

(e) "During the course of such tactical operation”

neans fromthe tine a tactical operation is commenced by a

speci al weapons or tactical operations teamor detail, or a

host age negotiator or crisis negotiator, deploying or being

depl oyed until the tinme at which the | aw enforcenent agency

having jurisdiction over such tactical operation expressly

informs the public that such tactical operation has concl uded.

(f) "Law enforcenent agency" nmeans an agency of the

state, a political subdivision of the state, or the United

States if the primary responsibility of the agency is the

prevention and detection of crine or the enforcenent of the

penal, traffic, or highway laws of this state and if its

agents and officers are enpowered by law to conduct crimna

i nvestigations and nake arrests.

(2) Except as provided in subsection (4), any person

who:

(a) Contacts or communi cates with any person directly

involved in or directly affected by a tactical operation

during the course of such tactical operation; and

(b) Knew or shoul d have known that such person was

directly involved in or directly affected by such tactica

oper ati on,

commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.
(3) Except as provided in subsection (5), any person

who:
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(a) Authorizes a broadcast or telecast to the public

of any type of audio or video transni ssion that records or

depicts a tactical operation during the course of such

tactical operation; and

(b) Knew or should have known that the activities

broadcast or telecast to the public by any type of video or

audi o transm ssion recorded or depicted such tactica

oper ati on,

commits a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.
(4) Notwithstandi ng subsection (2), a person nay

contact or comunicate with any person directly involved in or

directly affected by a tactical operation during the course of

such tactical operation, if such contact or communication is

approved by the head of the | aw enforcenent agency having

jurisdiction over such tactical operation, or by his or her

desi gnee.
(5) Notwithstandi ng subsection (3), a person nay

aut hori ze a broadcast or telecast to the public of any type of

audi o or video transni ssion that depicts a tactical operation

during the course of such tactical operation if such broadcast

or telecast is approved by the head of the | aw enforcenent

agency having jurisdiction over such tactical operation, or by

his or her designee.

(6) A law enforcenent agency having jurisdiction over

a tactical operation shall expressly informthe public when

such tactical operation is concluded as soon as is reasonably

possi bl e. The Legi sl ature encourages each | aw enfor cenent

agency to develop and maintain a protocol for responding to

any nenber of the public or any nenber of the nedia who
7
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requests information regarding a tactical operation. However,

this section does not require a | aw enforcenent agency to

devel op such protocol and does not require a | aw enforcenent

agency to disclose confidential or privileged information

regardi ng such tactical operation. The absence of such

protocol is not a defense to prosecution for a violation of

this section.

(7) This section does not affect the prosecution of

© 00 N o O W DN P

any person for a violation of section 843.01 or section

=
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843.02, Florida Statutes, or for any other violation of |aw
Section 2. This act shall take effect July 1, 1999.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 166

Provides that it is a third degree felony per son

i deg if a
contacts or conmunicates with a person directly invol ved
in or directly affected by a tactical operation during
the course of "that tactical oPeratlon, and the person
knew or shoul d have known that the person contacted was
directly involved in or directly affected by the tactical
oper at 1 on.
Provides that it is a third degree felony if a person
authorizes a "live" broadcast or tel ecast of such
tactical operation, and the person nakln? such o
aut hori zation knew or shoul d. have known fhat the activity
broadcasted or tel ecasted "live" was such tactica

operati on.

Defines the terns: "tactical operation," "special weapons
or tactical operations teamor detail," "hostage or.
crisis negotiator," "during the course of such tactica

oPeratlon " "any Person difectly involved in or directly
affected by a tactical operation,"” and "l aw enfor cement
agency."

Requires that the | aw enforcenent agency having
jurisdiction over such tactical operation informthe
public when such operation is concl uded.

Encour ages, but does not require, all |aw enforcenent
agenci eS_to devel op a protocol for dissem nation of
information relating to such tactical operation

Provi des that the absence of such protocol is not a
defense to prosecution

Provi des_that the new section does not affect a
prosecution for resisting arrest (wth or w thout
V{o{enfe) or a prosecution for any other violation of
state | aw.
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