Florida Senate - 1999 SB 1698
By Senator Klein

28-977-99

1 A bill to be entitled

2 An act relating to ceneteries; anending s.

3 497.003, F.S.; prescribing exenptions from

4 regul ati ons; anending s. 497.005, F.S.

5 defining the term"religious institution"

6 anending s. 497.103, F.S.; deleting an

7 exam nation fee; anending s. 497.213, F.S.

8 i ncreasi ng annual |icense fees; anending ss.

9 497. 341, 497.405, F.S.; conform ng provisions;

10 anending s. 497.407, F.S.; providing

11 application fees and annual renewal fees for

12 certificates of authority; increasing fees;

13 anending s. 497.431, F.S.; deleting an

14 exam nation fee; requiring the Departnent of

15 Banki ng and Fi nance to conduct a review and

16 submt a report regarding ch. 497, F.S.

17 providi ng an appropriation; providing effective
18 dat es.

19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Section 497.003, Florida Statutes, is
23 | anended to read:
24 497.003 Ceneteries; exenption; investigation and
25| nedi ation. - -
26 (1) The provisions of this chapter relating to
27 | ceneteries and all rul es adopted pursuant thereto shall apply
28| to all ceneteries except for
29 (a) €©nureh Ceneteries of less than 5 acres which are
30 | owned by a religious institution and provide only single-Ievel
31| ground buri al
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(b) County and nunici pal ceneteries.

(c) Comunity and nonprofit association ceneteries
whi ch provide only single-level ground burial and do not sel
burial spaces or burial nerchandi se.

(d) Ceneteries owned and operated or dedi cated by
religious institutions ehurehes prior to June 23, 1976.

(e) Ceneteries beneficially owned and operated since

July 1, 1915, by a fraternal organization or its corporate
agent .

(f) A colunbariumconsisting of |ess than one-half
acre which is owned by and i medi ately contiguous to an
existing ehureh facility owned by a religious institution and

is subject to |ocal government zoning. The religious
institution ehurehl establishing such a col unbari um shal

ensure that the colunbariumis perpetually kept and nai ntai ned
in a manner consistent with the intent of this chapter. |If
the religious institution ehureh relocates, it the—echureh
shall relocate all of the urns and renmmins placed in the

col unbari um whi ch were placed therein during its use by the
religious institution churech
(g) Family ceneteries of less than 2 acres which do

not sell burial spaces or burial nerchandi se.
(h) A mausol eum consisting of 2 acres or less which is
owned by and i nmedi ately contiguous to an existing religious

i nstitution ehureh—or——synagogue facility and is subject to
| ocal governnent zoning. The religious institution chureh—or

synagogue establishing such a nmausol eum nust ensure that the
nmausol eumis kept and maintained in a manner consistent with
the intent of this chapter and linmit its availability to

nmenbers of the religious institution ehurehor——synagogue. The

religious institution echurch—oer—synagogue establi shing such a
2
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mausol eum nust have been incorporated for at |east 25 years
and nust have sufficient funds in an endowrent fund to cover
the costs of construction of the mausol eum

(2) Section 497.309(1) as to burial records, and ss.
497. 321, 497.325, 497.341, and 497.345 apply to all ceneteries
inthis state.

(3) Al ceneteries exenpted under this chapter which
are in excess of 5 acres nust subnmit to the foll ow ng
i nvestigation and nedi ation procedure by the departnment in the
event of a consuner conpl aint:

(a) The exenpt cenetery shall nake every effort to
first resolve a consuner conplaint;

(b) If the conplaint is not resolved, the exenpt
cenetery shall advise the consuner of the right to seek
i nvestigation and nedi ation by the departnent;

(c) If the departnent receives a conplaint, it shal
attenpt to resolve it telephonically with the parties
i nvol ved;

(d) If the conplaint still is not resolved, the
departnent shall conduct an investigation and nediate the
conpl ai nt;

(e) |If the departnent conducts an onsite investigation
and face-to-face nediation with the parties, it may charge the
exenpt cenetery a single investigation and nediation fee not
to exceed $300, which fee shall be set by rule and shall be
cal cul ated on an hourly basis; and

(f) If all attenpts to resolve the consuner conpl aint
fail, the cenetery shall be subject to proceedings for
penal ties and di scipline under this chapter

(4) Any ehtreh—owned cenetery that is owned by a
religious institution and that is exenpt under paragraph

3
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(1)(d), is located in a county with a popul ation of at |east
1.3 nmllion persons on July 1, 1996, and was selling
ner chandi se and services to the religious institution's
ehureh—s nenbers prior to October 1, 1993, may establish one
addi tional exenpt cenetery in such county after Decenber 31
2020, without establishing need under s. 497.201

(5) Any ehtreh—owned cenetery that is owned by a
religious institution and i s exenpt under subsection (1),

except those ceneteries qualifying under paragraph (1)(d),
whi ch becones affiliated with a conmercial enterprise nust
neet the requirenents of s. 497. 201.

Section 2. Present subsections (31), (32), and (33) of
section 497.005, Florida Statutes, 1998 Suppl enment, are
redesi gnated as subsections (32), (33), and (34),
respectively, and a new subsection (31) is added to that
section, to read

497.005 Definitons.--As used in this chapter

(31) "Religious institution" neans a church

synagogue, nosque, or any other established physical place for

worship in this state at which nonprofit religious services

and activities are regularly conduct ed.

Section 3. Subsection (4) of section 497.103, Florida
Statutes, 1998 Supplenent, is anended to read:

497.103 Rul emaki ng authority of board and
departnent. - -

(4) The departnent shall exanine the financial affairs
of any cenetery conpany and any preneed sal es
certificatehol der and—charge—an—examnationfee—as—prescribed
Hr—s—497-43%.

Section 4. Subsection (1) of section 497.213, Florida
Statutes, is anended to read:

4
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1 497.213 Annual |icense fees.--

2 (1) The departnent shall collect fromeach cenetery

3 | conpany operating under the provisions of this chapter an

4 | annual license fee as foll ows:

5 (a) For a cenetery with | ess than $25,000 annual gross
6 | Sal @S, .. $250
7 (b) For a cenmetery with at |east $25,000 but | ess than
8 | $100,000 annual gross sales........... ... .. . ... $350.
9 (c) For a cenetery with annual gross sales of at |east
10 | $100, 000 but less than $250,000.............. ... ... ...... $600.
11 (d) For a cenetery with annual gross sales of at |east
12 | $250, 000 but less than $500,000........... ... ... ......... $900.
13 (e) For a cenetery with annual gross sales of at |east
14 | $500, 000 but less than $750,000........................ $1, 350.
15 (f) For a cenetery with annual gross sales of at |east
16 | $750, 000 but |ess than $1,000,000............... $2, 250%$1+56
17 (g) For a cenetery with annual gross sales of at |east
18 | $1, 000, 000 but | ess than $5, 000,000 er—ore. . ... $3, 250%$2,656.
19 (h) For a cenetery with annual gross sal es of

20 |$5, 000, 000 OF NDI €. . . v v ot e e e e e e e e e e s, $4, 900.
21 Section 5. Subsection (1) of section 497.341, Florida
22 | Statutes, is anended to read:

23 497.341 Burial without regard to race or color.--

24 (1) No cenetery conpany or other legal entity

25 | conducting or nmintaining any public or private cenetery may
26 | deny burial space to any person because of race or color. A
27 | cenmetery conpany or other entity operating any cenetery nmay
28 | designate parts of ceneteries or burial grounds for the

29 | specific use of persons whose religious code requires

30| isolation. &€nrureh Ceneteries owned by religious institutions
31
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1| my limt burials to ehureflr nenbers of the religious

2| institution and their famlies.

3 Section 6. Subsection (4) of section 497.405, Florida
4| Statutes, is anended to read:

5 497.405 Certificate of authority required.--

6 (4) The provisions of this section do not apply to

7 | ehurch—owned ceneteries owned by religious institutions that
8 | are exenpt under s. 497.003(1)(d), in counties with a

9 | popul ati on of at |east 960,000 persons on July 1, 1996, with
10 | respect to the sale to the religious institution's ehtreh s
11 | nenbers and their famlies of internent rights, nausol euns,
12 | crypts, cremation niches, vaults, liners, urns, nenorials,

13 | vases, foundations, nenorial bases, floral arrangenents,

14 | nonunents, markers, engraving, and the opening and cl osi ng of
15 ) internment rights, mausol euns, crypts and cremation niches, if
16 | such ceneteries have engaged in the sale of preneed contracts
17 | prior to Cctober 1, 1993, and maintain a positive net worth at
18 | the end of each fiscal year of the cenetery.

19 Section 7. Section 497.407, Florida Statutes, is

20 | anended to read:

21 497.407 Certificate of authority; initial application
22 | and renewal fees;annual statenent; renewal; transfer.--

23 (1) An application to the board for a certificate of
24 | authority shall be acconpani ed by the statenent and ot her

25| matters described in this section in the formprescribed by
26 | the board. Annually thereafter, within 3 nonths after the end
27 | of its fiscal period, or within an extension of tine therefor
28 | as the board for good cause may grant, the person authorized
29| to engage in the sale of preneed contracts shall file with the
30 | departnment a full and true statenment of her or his financial
31| condition, transactions, and affairs, prepared on a basis as

6
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adopted by rule of the board, as of the preceding fisca

period or at such other time or tinmes as the board may provide
by rule, together with information and data which nay be
required by the board.

(2) The statenent shall include the follow ng:

(a) The types of preneed contracts proposed to be
witten.

(b) The nane and address of the place of business of
the person offering to wite preneed contracts.

(c) Evidence that the person offering the statenent:

1. Has the ability to discharge her or his liabilities
as they becone due in the nornmal course of business and has
sufficient funds available during the cal endar year to perform
her or his obligations under her or his contract;

2. Has complied with the trust requirenents for the
funds received under contracts issued by herself or hinmself as
herei nafter descri bed;

3. Has disbursed interest, dividends, or accretions
earned by trust funds, in accordance with this chapter and
rul es promnul gated thereunder; and

4. Has conplied with this chapter and any rules of the
board and t he departnent.

(d) Any other information considered necessary by the
board to neet its responsibilities under this chapter

(3) If the person is an individual, the statenent
shall be sworn by her or him if a firmor association, by al
nmenbers thereof; or, if a corporation, by any officer of the
cor porati on.

(4) An application to the board for an initial

certificate of authority nust be acconpani ed by an application

fee of $250. Thereafter, each annual application for renewal
7
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of a certificate of authority nust be acconpani ed by the
appropriate fee as foll ows:
(a) For a certificateholder with I ess than $100,000 in
gross sales during the inmedi ate preceding year.......... $250
(b) For a certificateholder with at | east $100, 000 but
| ess than $250,000 in gross sales during the i nmedi ate
precedi NG Year. .. ... ... .. $400.
(c) For a certificateholder with at | east $250, 000 but
| ess than $500,000 in gross sales during the i nmedi ate
precedi NG Year. ... ... ... $600.
(d) For a certificateholder with at | east $500, 000 but
| ess than $750,000 in gross sales during the i nmedi ate
precediNg Year. .. ... ... ... $1, 000.
(e) For a certificateholder with at | east $750, 000 but
| ess than $1, 000,000 in gross sales during the i nmedi ate
precediNg Year. .. ... ... ... $1, 500.
(f) For a certificateholder with at | east $1, 000, 000
but | ess than $5, 000,000 in gross sales during the i nedi ate
precediNg Year. .. ... ... ... $2, 500.
(g) For a certificateholder with annual gross sal es of
$5, 000, 000 OF NMDI €. . ..ottt e e e e s s s $4, 900.
Any person or entity that is part of a commobn busi ness
enterprise that has a certificate of authority issued pursuant
to this section and elects to operate under a name other than
that of the commopn busi ness enterprise shall submit an

8
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1| application on a formadopted by the board to becone a branch
2| registrant. Upon the approval of the board that such entity

3|l qualifies to sell preneed contracts under this chapter except
4| for the requirenents of subparagraph (2)(c)1. and if the

5| certificateholder neets the requirenents of such subparagraph
6 | a branch registration shall be issued. Each branch registrant
7 | may operate under the certificate of authority of the comon
8 | busi ness enterprise upon the paynent of a fee established by
9| the board not to exceed$l150$166 acconpanying the application
10| on April 1 annually. The fee shall be payable to the

11 | Regul atory Trust Fund untder—the—bvisten—of—inance.

12 (5) Upon the board being satisfied that the statenent
13| and natters which may acconpany it neet the requirenents of

14 | this chapter and of its rules, it shall issue or renew the

15| certificate of authority if upon investigation by the board it
16 | appears that the principals, including directors, officers,

17 | stockhol ders, enpl oyees, and agents of such person, are of

18 | good noral character and have reputations for fair dealing in
19 | busi ness matters.
20 (6) The certificate of authority shall expire annually
21| on June 1, unless renewed, or at such other tinme or tines as
22 | the board may provide by rule.
23 (7) An application for an initial certificate of
24 | authority or for the annual renewal of the certificate shal
25| disclose the existence of all preneed contracts for service or
26 | ner chandi se funded by any nethod other than a nethod pernitted
27 | by this chapter, which contracts are known to the applicant
28 | and nane the applicant or her or his business as the
29 | beneficiary upon the death of the purchaser of the preneed
30 | contract. Such disclosure shall include the name and address
31| of the contract purchaser, the nane and address of the

9
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institution where such funds are deposited, and the nunber
used by the institution to identify the account. Wth respect
to contracts entered into before January 1, 1983, the board
may not deny or refuse to renew a certificate of authority
solely on the basis of such disclosure. The board may not
require the purchaser of any such contract to liquidate the
account if such account was established before July 1, 1965.
The board may use the information disclosed to notify the
contract purchaser and the institution in which such funds are
deposited should the holder of a certificate of authority be
unable to fulfill the requirenents of the contract.

(8 On or before April 1 of each year, the
certificatehol der shall file with the board in the form
prescribed by the board a full and true statenent as to the
activities of any trust established by it pursuant to this
chapter for the precedi ng cal endar year

(9) In addition to any other penalty that may be
provided for under this chapter, the board may |levy a fine not
to exceed $50 a day for each day the certificateholder fails
to file its annual statenent, and the board may levy a fine
not to exceed $50 a day for each day the certificatehol der
fails to file the statenment of activities of the trust. Upon
notice to the certificateholder by the board that the
certificateholder has failed to file the annual statenent or
the statenent of activities of the trust, the
certificateholder's authority to sell preneed contracts shal
cease while such default continues. The board shall deposit
all sums collected under this section to the credit of the
Regul atory Trust Fund under—the—biviston—of—Finance—

10

CODING:Words st+ieken are deletions; words underlined are additions.




da Senate - 1999 SB 1698
7-99

1 (10) To facilitate uniformty in financial statenents
2]l and to facilitate departnent analysis, the board may by rule
3| adopt a formfor financial statenents.

4 (11) The board may authorize the transfer of

5| certificates of authority and establish fees for the transfer
6| in an anpbunt not to exceed $100. Upon receipt of an

7| application for transfer, the executive director may grant a
8| tenporary certificate of authority to the proposed transferee,
9 | based upon criteria established by the board by rule, which
10| criteria shall pronote the purposes of this chapter in

11| protecting the consunmer. Such a tenporary certificate of

12 | authority shall expire at the conclusion of the next regul ar
13 | neeting of the board unless renewed by the board.

14 (12) Each certificateholder shall pay to the

15| Regul atory Trust Fund under—the—bivisten—of—Finanee an anount
16 | established by the board not to exceed$10$5 for each preneed
17 | contract entered into. This anpbunt nust be paid within 60 days
18 | after the end of each quarter. These funds nust be used to

19 | defray the cost of the board and the departnent in
20 | admini stering the provisions of this chapter
21 Section 8. Section 497.431, Florida Statutes, is
22 | anended to read:
23 497.431 Exaninations and investigations.--The
24 | departnent shall, as often as it nmay deem necessary but at
25| | east once every 3 years, exanine the business of any person
26 | witing preneed contracts and any guarant eei ng organi zation
27 | existing under this chapter to the extent applicable. The
28 | exam nati on shaH—be—-at—the—expense—of—theperson—-or
29 | erganization—exannetd—as—provi-ded—in—this—seetion—and shall be
30 | rade by the designated representative or exam ner of the
31| departnment. The written report of each such exam nation, when

11
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conpl eted, shall be filed in the office of the board and, when
so filed, shall constitute a public record. Any such person or
organi zati on bei ng exani ned shall produce, upon request, al
records of the conpany or organization. The desi gnated
representative of the board may at any tine exam ne the
records and affairs of any such person or organi zation
whet her in connection with a fornmal examination or not. The
board nay wai ve the exam nation requirenents of this section
if the certificateholder or guaranteeing organi zation submits
audited financial statenents. The person or organization
exam ned Fhe—departrent—ray—charge—an—~exafhaton—fee
presetribed—by—+ule,—but—such—feernay not—exceed—$300—per
I I : I . . I . . F et
el I I L basi ket ed I
nearest—hour—For—out—of—statetravel,—thet+Hcensee shal
atse pay the travel expense and per di em subsistence all owance

provided for state enployees under s. 112.061 for out-of-state

travel incurred by departnment representatives in connection

with an exam nation. The departnent shall be entitled to

recover the reasonable and justifiable costs of investigation
if the investigation results in judicial or adm nistrative
di sciplinary action

Section 9. (1) The departnent of Banki ng and Fi nance

shal | conduct a conprehensive review of the Florida Funera

and Cenetery Services Act, chapter 497, Florida Statutes. The

departnent shall

(a) Exanine ways to increase conpetition in the

cenetery industry and streanline the regul atory process under
chapter 497, Florida Statutes.
(b) Exanine ways to elimnate the deternination of

need for new ceneteries required by section 497.201, Florida
12
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Statutes, and to address constituti onal concerns, mnimze

negati ve inpacts on existing ceneteries, and pronote

conpetition within the cenetery industry.

(c) Exanine and determ ne the cost of providing

perpetual care for ceneteries.

(d) Exanine the statutory care and nmi ntenance trust

fund requirenents to deterni ne whether they are adequate to

provi de perpetual care for ceneteries.

(e) Exanine the disciplinary powers of the departnent

and the board to ensure cl ear and conci se enforcenent.

(f) Exanine other sections of chapter 497, Florida

Statutes, as necessary.

(g) Report findings and nake recommendati ons

concerning solutions to problens identified by the departnent,

i ncl udi ng proposed | egi sl ati on deened advi sable to i npl enent

reconmended sol utions.

(h) Conduct a mininmmof two public workshops before

Decenber 1, 1999, to receive public comment.

(2) The departnent shall produce a prelininary report
by Decenber 1, 1999, and a final report by January 15, 2000,
detailing its findings and recommendati ons. The depart nent

shal |l conduct a nini num of one public workshop between
Decenber 1, 1999 and January 15, 2000, to solicit public
testi nony concerning the prelininary draft. A copy of the

final report shall be submitted to the President and the

Mnority Leader of the Senate, and the Speaker and Mnority

Leader of the House of Representatives. Copies shall also be

furnished to the Governor and the O fice of Program Policy

Anal ysi s and Governnent Accountability.

(3) This section shall take effect upon this act

beconing a | aw.

13
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Section 10. The sum of $115,000 is appropriated for

fiscal year 1999-2000 to the Departnent of Banking and Fi nance

fromthe departnent's Regulatory Trust Fund for the purpose of

enforcing the provisions of this act.

Section 11. Except as otherw se provided in this act,
this act shall take effect July 1, 1999.

R I S R R I b kO R Rk S b R R O

SENATE SUMVARY

Revi ses_provisions relating to the regul ation, of
cemeteries by the Department of Banking and Finance.
Defines the term"religious institution” and revjses
rovisions to substitufe that termfor_ the term "church."
ncreases annual license fees and elimnates certain
exam nati on fees Re U|res the departnent to conduct a
study of ch. 49 subm a report Provi des an
appropri ati on. (See bill for det ai

14
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