Florida Senate - 1999 SB 1700
By Senator G ant

13-1165-99

1 A bill to be entitled

2 An act relating to the Medicaid program

3 anending s. 409.910, F.S.; requiring providers
4 to use the standard tape or electronic billing
5 format adopted by the Agency for Health Care

6 Adm ni stration, or to accept paper billing

7 submtted by the agency; creating s. 409.9101
8 F.S.; creating the "Medicaid Estate Recovery

9 Act"; providing legislative intent; allow ng
10 t he agency to recover anmounts expended for

11 Medi cai d assistance fromthe estate of a

12 deceased recipient; providing exceptions;

13 providing criteria to be used by the agency in
14 granting wai vers on the grounds of undue

15 har dshi p; providing procedures and gui del i nes;
16 providing restrictions on the conputation of

17 attorney's fees; anending s. 409.913, F.S.

18 all owi ng the agency to w thhold Medicaid

19 payments in whole or in part when there is
20 evi dence of fraud, abuse, or crine; anending s.
21 733.212, F.S.; providing that Medicaid is a
22 reasonably ascertainable creditor of a decedent
23 in specified circunstances; providing an
24 ef fective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Present subsection (21) of section 409.910
29| Florida Statutes, 1998 Suppl enent, is redesignhated as
30 | subsection (22), and a new subsection (21) is added to that
31| section, to read
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409.910 Responsibility for payments on behal f of
Medi cai d-el i gi bl e persons when other parties are liable.--
(21) Any entity that provides health i nsurance as

defined in s. 624.603 or any health mai nt enance organi zati on

as defined in chapter 641 which requires billing to be done by

tape or electronic format nust, at its own expense, devel op

the nmeans to use the standard tape or electronic billing

format adopted by the agency. Any such entity that cannot use

the standard tape or electronic billing format adopted by the

agency nust accept paper clains in any format adopted by the

agency, in lieu of tape or electronic hilling.
Section 2. Section 409.9101, Florida Statutes, is
created to read

409.9101 Recovery for paynents nade on behal f of

Medi caid recipients. --

(1) This section may be cited as the "Medicaid Estate

Recovery Act."

(2) It is the intent of the Legislature to suppl enent

Medi caid funds which are used to provide nedical services to

eligible persons. Medicaid estate recovery will generally be

acconpl i shed through the filing of clains on the estates of

deceased Medicaid recipients. Such recoveries will be nade

pursuant to federal authority set forth in section 13612 of
t he Omi bus Reconciliation Act of 1993, which anends section
1917(b) (1) of 42 U.S.C 1396p(b)(1).

(3) Pursuant to s. 733.212(4)(a), the persona
representative for the estate of a deceased Medicai d recipient

shal|l serve Medicaid with a copy of the notice of

administration within 3 nonths after the first publication of

the notice unless Medicaid has already filed a clai munder

this section.

2

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

da Senate - 1999 SB 1700
65- 99

(4) The acceptance of public nedical assistance as
defined by Title XIX (Medicaid) of the Social Security Act,
i ncl udi ng nandatory and opti onal suppl enental paynents under

the Social Security Act, creates a claimand interest, as
defined in s. 731.201(4) and (21), in favor of the agency. The
al | onabl e ambunt of the claimequals the total anount paid to

or for the benefit of the recipient for nedical assistance on

behal f of the recipient after the recipient reaches age 55.

There is no clai munder this section against the estate of any

Medi cai d reci pient who has not reached age 55.

(5) The agency may anend the anobunt of a claimon the

basis of nedical clains subnitted by providers subsequent to

the initial calculation of the anount of the claim

(6) There is a rebuttable presunption, as set forth in

s. 90.302(2), that the anpbunt of the agency's claimequals the

current total allowable anount of Medicaid paynents as denoted

in the agency's provider payment processing systemat the tine

the agency's claimor amendnent is fil ed.

(7) The agency's claimunder this section constitutes

a class 3 claimunder s. 733.707(1)(c) as provided in s.
414.28(1).
(8) The claimcreated under this section is

unenforceable if the recipient is survived by:

(a) A spouse;

(b) A child who is under the age of 21 years; or

(c) Achild who is living in the recipient's hone and

who is blind or pernanently and totally disabled pursuant to

the eligibility requirenents of Title Xl X of the Soci al

Security Act.
(9) |In accordance with s. 4, Art. X of the State
Constitution, a claimunder this section is unenforceabl e
3
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1| against any property that is determined to be the honestead of
2 | the deceased Medicaid recipient.

3 (10) The state may not recover froman estate if doing
4| so woul d cause undue hardship for the qualified heirs as

5| defined ins. 731.201(18). An heir or the persona

6 | representative of an estate nmamy request that the agency waive
7 | recovery of any or all of the debt if recovery would create an
8 | undue hardshi p. An undue hardshi p does not exist solely

9 | because recovery will prevent any heirs fromreceiving an

10| anticipated inheritance. In reviewing a request for a waiver
11 | based on a cl ai m of undue hardshi p, the agency nust consi der
12 | whet her:

13 (a) An heir currently resides in the decedent's

14 | resi dence and:

15 1. Resided there at the tinme of the decedent's death
16 2. Has nmmde the residence his or her prinmary residence
17 | for the 12 nonths imedi ately preceding the decedent's deat h;
18 | and

19 3. Oms no other residence.
20 (b) Wthout such a waiver, the heir or heirs would be
21 | deprived of food, clothing, shelter, or nedical care necessary
22 | for the maintenance of life or health.
23 (c) An heir who is the deceased recipient's son
24 | daughter, or sibling resided in the recipient's hone for at
25| least 1 year preceding the recipient's death and can docunent
26 | that he or she provided the recipient with full-tinme care that
27 | del ayed the recipient's entry into a nursing hone.
28 (d) The cost involved in the sale of the property
29 | woul d be equal to or greater than the value of the property.
30 (11) In sone Medicaid estate cases, the deceased
3l | recipient's assets include a settlenent of a claimagainst a
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liable third party. The agency's clai munder s. 409.910 nust

be satisfied before the settlenent proceeds are included as

estate assets. The renmmi ning settl enent proceeds nust be

included in the estate and available to satisfy the agency's

estate recovery claim Medicaid s share of these assets nust

be cal cul ated as foll ows:

(a) The total settlenent |less the anount paid to

Medi caid under s. 409.910 equals the net settlenent.

(b) After deducting fromthe net settlenent the

attorney's fees and taxable costs, as defined in the Florida

Rul es of Civil Procedure, which relate to the third-party

action and not to the adm nistration of the estate, half of

the remaining recovery nmust be paid to the agency up to the

anmount of the outstanding Medicaid estate recovery lien

(c) For the purposes of calculating the agency's

recovery of nedical assistance benefits paid, the attorney's

fees for an attorney retained by the recipient or the

recipient's representative nust be cal cul ated at 25 percent of

the judgnent, award, or settlenent.

(12) If there are no liquid assets to satisfy a

Medi caid claimand there i s nonhonestead real property that

can be sold for a sumthat exceeds the costs of the sale, the

property nmust be sold to satisfy the Medicaid claim The title

to real property may not be transferred to the agency.

(13) The agency shall adopt rules to administer this

section and enforce federal requirenents.

Section 3. Paragraph (a) of subsection (24) of section
409.913, Florida Statutes, is anended to read:

409.913 Oversight of the integrity of the Medicaid
program --The agency shall operate a programto oversee the
activities of Florida Medicaid recipients, and providers and
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1| their representatives, to ensure that fraudul ent and abusive

2 | behavi or and negl ect of recipients occur to the m ni num extent
3| possible, and to recover overpaynents and i npose sanctions as
4 | appropriate.

5 (24) (a) The agency may w t hhol d Medicaid paynents, in
6| whole or in part,to a provider, upon receipt of reliable

7 | evidence that the circunstances giving rise to the need for

8 | wi thhol di ng paynents involve fraud or abuse under the Medicaid
9| programor a crinme conmitted while rendering goods or services
10| to Medicaid recipi ents up—to—the—anpunt—of—the—overpayrent—as
11 | determned—by—FHnal—agenrcy—addit—report, pendi ng conpl etion of
12 | I egal proceedi ngs unhtder—this—seection. H—the—agenrey—wthholds
13 . e " ccti-on—the—Medi-cai-o—payrent—ray—not—be
14 | reduced—byrore—than—16-—percent—If it i s has—been determ ned
15| that fraud, abuse, or crine did not occur an—overpayrenrt—has
16 | not—oectr+red, the paynents withheld nust be paid to the

17 | provider within 60 days with interest at the rate of 10

18 | percent a year. H—the—arpunt—of—the—aHeged—overpayrnent

19 g LY Vedi cai Y

20

21 Section 4. Paragraph (a) of subsection (4) of section
22| 733.212, Florida Statutes, is anended to read:

23 733.212 Notice of administration; filing of objections
24 | and cl ai ns. - -

25 (4)(a) The personal representative shall pronptly make
26 | a diligent search to determ ne the nanes and addresses of

27 | creditors of the decedent who are reasonably ascertai nabl e and
28 | shall serve on those creditors a copy of the notice within 3
29 | nonths after the first publication of the notice. Medicaid is
30 | considered a reasonably ascertai nable creditor of a decedent
31 | who had received Medicaid assistance for nmedical care after
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1| the age of 55.Inpracticable and extended searches are not

2| required. Service is not required on any creditor who has

3| filed a claimas provided in this part; a creditor whose claim

4| has been paid in full; or a creditor whose claimis listed in

5| a personal representative's tinely proof of claimif the

6 | personal representative notified the creditor of that listing.

7 Section 5. This act shall take effect July 1, 1999.

8

9 kkkkkhkkhkkhkkhkkhkhkhkhkkhkkhkhkhkhkkhkkhkikhkhkkhkkhkikhkkikkhkkhkkikkhkkikkkk*k

10 SENATE SUMVARY

11 Rel ates to Medicaid. Requires providers to use the
standard tape or electronic billing format adopted by the

12 Agency for alth Care Adm nistration, or to accept paper
br'lling as submtted by the agency, Creates the "Medicaid

13 Est at e"Recovery Act." ProvideS legislative intent, Allows
the_a?ency to recover anounts expénded for Medicaid .

14 assi stance fromthe estate of a deceased recipient, with
exceptions. Provides criteria to be used by the agency in

15 ranting waivers on the grounds of undue_hardshlp._ i

rovi deS procedures and ?U|dellnes. Provi des restrictions

16 on the conputation of atforney's fees. Allows the agency
to wthhold Medicaid Paynents in whole or in part when

17 there is evidence of traud, abuse, or crinme. Provides
that Medicaid is a reasonably ascertainable creditor of a

18 decedent in specified circunbtances.
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