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By the Conmittee on | nsurance and Representatives Bainter
Lawson, Patterson, Waters, Goode, Cosgrove and W/l es

1 Abill to be entitled

2 An act relating to workers' conpensation

3 anending s. 440.02, F.S.; revising definitions;
4 anending s. 440.09, F. S.; excluding enpl oyees
5 covered under the Defense Base Act; anending s.
6 440. 102, F.S.; providing requirenents and

7 procedures for conducting certain drug tests

8 and for reporting and preserving results of

9 drug tests; requiring certain contractors under
10 state contract to inplenent a drug-free

11 wor kpl ace; amending s. 440.12, F.S.; providing
12 for electronic paynent of conpensation

13 payrments; anending s. 440.13, F.S.; revising
14 requi rements for subm ssion of certain nedica
15 reports and bills; granting rehabilitation

16 providers access to nedical records; anending
17 s. 440.134, F.S.; authorizing individually

18 sel f-insured enployers to provide nedica

19 benefits with or w thout nmanaged care
20 arrangenents; anending s. 440.14, F.S.
21 requiring enployees to provide certain | oss of
22 earni ngs information for purposes of certain
23 aver age weekly wage cal cul ati ons; anendi ng s.
24 440.15, F.S.; clarifying provisions relating to
25 permanent total disability suppl enental
26 benefits; anending s. 440.185, F.S.
27 authorizing the division to contract with a
28 private entity for collection of certain policy
29 i nformation; anending s. 440.192, F.S.
30 revising requirenents and procedures for filing
31 petitions for benefits; anmending s. 440. 20,
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F.S.; providing for paynent of conpensation by
di rect deposit under certain circunstances;
revising the period for paynent; revising |unp
sum settl enent requirenents; anending s.

440.25, F.S.; inposing a tinmefrane for certain
pretrial hearings; anending s. 440.271, F.S.
directing the First District Court of Appeals
to establish a specialized division for certain
pur poses; anending s. 440.34, F.S.; revising
terns to conform anending ss. 440.49 and
440.51, F.S.; providing definitions relating to
net prem uns; anending s. 627.311, F. S
providing for use of surplus for purposes of
funding certain deficits; repealing s.
440.45(3), F.S., relating to judges of
conpensation clains serving as docketing

j udges; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (27) and paragraph (f) of
subsection (37) of section 440.02, Florida Statutes, 1998
Suppl enent, are anended to read

440.02 Definitions.--Wen used in this chapter, unless
the context clearly requires otherwise, the follow ng terns
shal | have the follow ng neani ngs:

(27) "Wages" neans the noney rate at which the service
rendered is reconpensed under the contract of hiring in force
at the tine of the injury and includes only the wages earned
and reported for federal inconme tax purposes on the job where
the enployee is injured and the wages |lost as a result of the
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1| injury at any other concurrent enploynent where he or she is

2| al so subject to workers' conpensation coverage and benefits,

3| together with the reasonabl e val ue of housing furnished to the
4 | enpl oyee by the enpl oyer which is the permanent year-round

5| residence of the enployee, and gratuities to the extent

6| reported to the enployer in witing as taxable i ncone received
7]1in the course of enploynent fromothers than the enpl oyer and
8 | enpl oyer contributions for health insurance for the enpl oyee

9| or the enpl oyee's dependents. However, housing furnished to

10 | migrant workers shall be included i n wages unl ess provided

11| after the tinme of injury. In enploynent in which an enpl oyee
12 | receives consideration for housing, the reasonable val ue of

13 | such housi ng conpensation shall be the actual cost to the

14 | enpl oyer or based upon the Fair Market Rent Survey pronul gated
15| pursuant to s. 8 of the Housing and Urban Devel opnent Act of
16 | 1974, whichever is | ess. However, if enployer contributions

17 | for housing or health insurance are continued after the tine
18 | of the injury, the contributions are not "wages" for the

19 | purpose of cal culating an enpl oyee's average weekly wage.
20 (37) ™"Catastrophic injury" neans a pernanent
21 | i npairnment constituted by:
22 (f) Any other injury that results in the Social
23| Security Administration deternm ning an enpl oyee eligi bl e woutd
24 | etherwise—guaH-y—under—this—ehapter—of—anature—and——severity
25 | that—woutd—equat-fy—an—enptoyee to receive disability incone
26 | benefits under Title Il or supplenental security incone
27 | benefits under Title XVI of the federal Social Security Act as
28 | the Social Security Act existed on July 1, 1992, without
29 | regard to any tinme limtations provided under that act. In
30| order for an injury to qualify as a "catastrophic injury"
31| under this paragraph, there nust be a causal connection
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1| between the injury which serves as the basis for a Soci al

2| Security Adnministration determination of eligibility and the
3 | conpensabl e injury.

4 Section 2. Subsection (2) of section 440.09, Florida
5] Statutes, 1998 Suppl enent, is anended to read:

6 440. 09 Coverage. - -

7 (2) Benefits are not payable in respect of the

8| disability or death of any enpl oyee covered by the Federa

9| Enployer's Liability Act, the Longshorenen's and Harbor

10 | Worker's Conpensation Act, the Defense Base Act,or the Jones
11 | Act.

12 Section 3. The introductory paragraph of section

13| 440. 102, Florida Statutes, and paragraphs (d), (e), and (o) of
14 | subsection (5) are anmended, and subsection (15) is added to
15| said section, to read:

16 440.102 Drug-free workpl ace programrequirenents. --The
17 | followi ng provisions apply to a drug-free workpl ace program
18 | i npl enent ed under the purstant—te | aw or under to rul es

19 | adopted by the Agency for Health Care Administration

20 (5) PROCEDURES AND EMPLOYEE PROTECTION. --Al |l specinmen
21| collection and testing for drugs under this section shall be
22 | perforned in accordance with the foll ow ng procedures:

23 (d)1. Each initial drug test and confirmation test

24 | conducted under this section, not including the taking or

25| collecting of a specinen to be tested, shall be conducted by a
26 | licensed or certified | aboratory as described in subsection
271 (9), except an initial drug test nmay be conducted on the

28 | enpl oyer's prenises in accordance with procedures in this

29 | subsection and rul es and gui deli nes adopted by the Agency for
30| Health Care Adninistration for the protection of enpl oyees.
31| If the initial drug test is conducted on the enployer's
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1| prenises and produces a positive test result, a confirmation
2| test nust be conducted by a licensed or certified | aboratory
3| as described in subsection (9). An enployer shall not take

4 | any adverse action agai nst an enpl oyee based on an initial

5] drug test producing positive results until a confirmation test
6 | produci ng positive results has been conduct ed.

7 2. An enployer having initial drug tests conducted on
8 | the enpl oyer's prenises shall

9 a. Conduct the test in view of the person being tested
10| if possible. If it is not possible to conduct the test in view
11| of the person being tested, the person conducting the test

12 | nust secure the specinen, in view of the person being tested,
13| with a forensic tanperproof seal until the test is conducted.
14 b. Provide the results to the person tested.

15 c. Miintain records as specified by the Agency for

16 | Health Care Adnministration sufficient to denpbnstrate that the
17 | enpl oyer is conducting the types of tests required by this

18 | secti on.

19 (e) A specinen for a drug test may be taken or
20| collected by any of the foll owi ng persons:
21 1. A physician, a physician assistant, a registered
22 | professional nurse, a |licensed practical nurse, or a nurse
23 | practitioner or a certified paranmedic who is present at the
24 | scene of an accident for the purpose of rendering energency
25 | medi cal service or treatnent; -
26 2. A qualified person enployed by a |Iicensed or
27 | certified | aboratory as described in subsection (9); or=—
28 3. In addition to those persons authorized under
29 | subparagraphs 1. and 2., enployees specially trained to
30| collect specinmens and conduct drug tests or other persons
3l | simlarly trained, in the case of an initial drug test
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conducted on the enployer's prenises. Enployees or other

persons utilized to conduct an initial drug test nmust have

received a minimumof 2 hours of training in the

adm nistration of a drug test, preparation of the collection

site, collection of specinens, detection of any tanpering or

adul teration of the specinen, |abeling of specinens, and

preservation of the chain of custody for specinens, or other

specific training as required by the Agency for Health Care

Adnmi ni stration.

(o) If an enployer conducts drug testing that is

condueted based on reasonabl e suspi cion, the enployer shal
promptly detail in witing the circunstances which forned the
basis of the determi nation that reasonabl e suspicion existed
to warrant the testing. A copy of this docunentation shall be
given to the enpl oyee upon request and the origina
docunentati on shall be kept confidential by the enployer
pursuant to subsection (8) and shall be retained by the
enpl oyer for at |east 1 year.

(15) STATE CONSTRUCTI ON CONTRACTS. --Contractors, as
defined and regulated in parts | and Il of chapter 489, with

nore than three enpl oyees perform ng constructi on work

pursuant to a state contract in excess of $10, 000, which

contract was |let pursuant to chapter 235, chapter 255, or

chapter 944, shall be required to inplenent a drug-free

wor kpl ace programin accordance with the requirenents of this

secti on.

Section 4. Subsection (1) of section 440.12, Florida
Statutes, is anended to read:

440.12 Tinme for comencenent and limts on weekly rate
of conpensati on. - -
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(1) No conpensation shall be allowed for the first 7
days of the disability, except benefits provided for in s.
440. 13. However, if the injury results in disability of nore
than 21 days, conpensation shall be allowed fromthe
commencenent of the disability. Al weekly conpensation
payments, except for the first paynent, shall be paid by check
or, if authorized by the enpl oyee, deposited directly into the

enpl oyee' s bank account or a bank account set up by the

carrier for the enpl oyee.

Section 5. Paragraphs (b) and (c) of subsection (4) of
section 440.13, Florida Statutes, 1998 Suppl enent, are anended
to read:

440.13 Medical services and supplies; penalty for
violations; limtations.--

(4) NOTICE OF TREATMENT TO CARRI ER; FILING WTH
DI VI SI ON. - -

(b) Upon the request of the Division of Wirkers

Conpensati on, each nedical report or bill obtained or received

by the enployer, the carrier, or the injured enpl oyee, or the
attorney for the enployer, carrier, or injured enployee, wth
respect to the renedial treatnent or care of the injured

enpl oyee, including any report of an exam nation, diagnosis,
or disability evaluation, nust be filed with the Division of
Wor kers' Conpensation pursuant to rul es adopted by the

di vision. The health care provider shall atse furnish to the
i njured enployee or to his or her attorney, on demand, a copy
of his or her office chart, records, and reports, and nay
charge the injured enpl oyee an anobunt authorized by the

di vision for the copies. Each sueh health care provider shal

provide to the division ary—addi-t+enat i nformati on about the

7
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renedi al treatnent, care, and attendance that the division
reasonably requests.

(c) It is the policy for the administration of the
wor kers' conpensation systemthat there be reasonabl e access
to nedical information by all parties to facilitate the
sel f-executing features of the law. Notw thstandi ng the
limtations in s. 455.667 and subject to the limtations in s.
381. 004, upon the request of the enployer, the carrier, a
rehabilitation provider,or the attorney for the enpl oyer or

carri er erther—of—them the nedical records of an injured

enpl oyee nust be furnished to those persons and the nedica

condition of the injured enployee nust be discussed with those
persons, if the records and the discussions are restricted to
conditions relating to the workplace injury. Any such

di scussions may be held before or after the filing of a claim
wi t hout the know edge, consent, or presence of any other party
or his or her agent or representative. A health care provider
who willfully refuses to provide nedical records or to discuss
the nedical condition of the injured enployee, after a
reasonabl e request is made for such information pursuant to
this subsection, shall be subject by the division to one or
nore of the penalties set forth in paragraph (8)(b).

Section 6. Paragraph (b) of subsection (2) of section
440. 134, Florida Statutes, 1998 Suppl enent, is anmended to
read:

440. 134 Wrkers' conpensati on nmanaged care
arrangenent. - -

(2)

(b) Effective January 1, 1997, the enpl oyer shall,
subject to the limtations specified el sewhere in this
chapter, furnish to the enpl oyee solely through managed care

8
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1| arrangenents such nedically necessary renedial treatnent,

2| care, and attendance for such period as the nature of the
3|linjury or the process of recovery requires pursuant to s.

41 440.13(2)(a) and (b). An enployer that has secured coverage

5] under s. 440.38(1)(b) as an individual self-insurer or under
6| s. 440.38(6) shall furnish such nedically necessary renedial
7| treatnent, care, and attendance to the enpl oyee for such a

8 | period as the nature or process of recovery nay require

9| pursuant to s. 440.13(2)(a) and (b) through managed care

10 | arrangenents or without managed care arrangenents. Nothing in
11| this subsection shall be construed to prevent an individua

12 | self-insurer frominpl enenting or continuing to use nanaged
13 | care arrangenents in accordance with this section

14 Section 7. Subsection (5) is added to section 440. 14,
15| Florida Statutes, to read

16 440.14 Deternination of pay.--

17 (5) |If lost wages from concurrent enploynent are used
18 | in calcul ating the average weekly wage, the enpl oyee shall be
19 | responsible for providing evidence of the | oss of earnings
20| fromthe concurrent enploynent to the enployer or carrier
21 | within 45 days after the date of injury. Failure to provide
22 | such information will result in exclusion of the earnings from
23 | concurrent enploynent fromthe average weekly wage
24 | cal cul ati on.
25 Section 8. Paragraph (f) of subsection (1) of section
26 | 440. 15, Florida Statutes, 1998 Supplenent, is anended to read:
27 440.15 Conpensation for disability.--Conpensation for
28 | disability shall be paid to the enpl oyee, subject to the
29 | limts provided in s. 440.12(2), as follows:
30 (1) PERMANENT TOTAL DI SABI LI TY. - -
31

9
CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 1999 HB 1767

200-522-99
1 (f)1. If pernmanent total disability results from
2| injuries that occurred subsequent to June 30, 1955, and for
3| which the liability of the enpl oyer for conpensation has not
4 | been discharged under s. 440.20(12), the injured enpl oyee
5| shall receive additional weekly conpensation benefits equal to
6|5 percent of her or his weekly conpensation rate, as
7 | established pursuant to the lawin effect on the date of her
8| or his injury, nultiplied by the nunber of cal endar years
9| since the date of injury. The weekly conpensati on payabl e and
10| the additional benefits payabl e under this paragraph, when
11 | conbi ned, may not exceed the nmaxi mum weekly conpensation rate
121 in effect at the tinme of paynment as determ ned pursuant to s.
13 ] 440.12(2). Entitlenent to these suppl enental paynents shal
14 | cease at age 62 if the enployee is eligible for social
15| security benefits under 42 U S.C. s.s5-402 or_s.and 423,
16 | whet her or not the enployee has applied for such benefits.
17 | These suppl enental benefits shall be paid by the division out
18 | of the Workers' Conpensation Adninistration Trust Fund when
19 | the injury occurred subsequent to June 30, 1955, and bhefore
20| July 1, 1984. These suppl enental benefits shall be paid by the
21 | enpl oyer when the injury occurred on or after July 1, 1984.
22 | Suppl enental benefits are not payable for any period prior to
23 | Cctober 1, 1974.
24 2.a. The division shall provide by rule for the
25 | periodic reporting to the division of all earnings of any
26 | nature and social security incone by the injured enpl oyee
27 | entitled to or clainmng additional conpensation under
28 | subparagraph 1. Neither the division nor the enpl oyer or
29 | carrier shall nmake any paynent of those additional benefits
30 | provi ded by subparagraph 1. for any period during which the
31
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enpl oyee willfully fails or refuses to report upon request by
the division in the manner prescribed by such rules.

b. The division shall provide by rule for the periodic
reporting to the enployer or carrier of all earnings of any
nature and soci al security incone by the injured enpl oyee
entitled to or claimng benefits for permanent total
disability. The enployer or carrier is not required to nmake
any paynent of benefits for permanent total disability for any
period during which the enployee willfully fails or refuses to
report upon request by the enployer or carrier in the nmanner
prescribed by such rules or if any enpl oyee who is receiving
permanent total disability benefits refuses to apply for or
cooperate with the enployer or carrier in applying for social
security benefits.

3. Wien an injured enpl oyee receives a full or partial
| unp- sum advance of the enpl oyee's permanent total disability
conpensation benefits, the enployee's benefits under this
par agraph shall be conputed on the enpl oyee's weekly
conpensation rate as reduced by the | unp-sum advance.

Section 9. Subsection (7) of section 440.185, Florida
Statutes, 1998 Supplenent, is anmended to read:

440.185 Notice of injury or death; reports; penalties
for violations.--

(7) Every carrier shall file with the division within
21 days after the issuance of a policy or contract of
i nsurance such policy information as the division nmay require,
i ncluding notice of whether the policy is a mninmum prem um
policy. Notice of cancellation or expiration of a policy as
set out in s. 440.42(2) shall be mailed to the division in
accordance with rules pronul gated by the division under
chapter 120. The division may contract with a private entity

11
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1| for the collection of policy information required to be filed
2| by carriers pursuant to this subsection and the receipt of

3| notices of cancellation or expiration of a policy required to
4| be filed by carriers pursuant to s. 440.42(2). The provision
5] of policy infornmation or notices of cancellation or expiration
6| to the contracted private entity shall satisfy the filing

7| requirenments of this subsection and s. 440.42(2).

8 Section 10. Subsections (1), (3), (4), and (8) of

9| section 440.192, Florida Statutes, are anended to read:

10 440.192 Procedure for resolving benefit disputes.--

11 (1) Subject to s. 440.191, any enployee who has not

12 | received a benefit to which the enpl oyee believes she or he is
13| entitled under this chapter shall file by certified mail with
14 | the appropriate local Ofice of the Judges of Conpensation

15| Cdains a petition for benefits that neets the requirenents of
16 | this section. The division shall provide information to

17 | enpl oyees regarding the |l ocation of the appropriate Ofice of
18 | t he Judges of Conpensation Clains for purposes of filing a

19 | petition for benefits. The enployee shall also serve copies
20| of the petition for benefits by certified nmail upon the

21 | enpl oyer, the enployer's carrier, and the division in

22 | Tal | ahassee a—petition—tor—benretts—that—reets—the

23 | reguirerents—of—this—seet-on—Fhe—di-viston—shatH—refer—the

24 | petition—tothe—ofce—oftheJudges—of—Conpensation—Chairs
25 (3) A petition for benefits nmay contain a claimfor

26 | past benefits and continuing benefits in any benefit category,
27 | but is limted to those in default and ripe, due, and owi ng on
28 | the date the petitionis filed. If the enployer has elected to
29 | satisfy its obligation to provide nedical treatnent, care, and
30 | attendance through a nmanaged care arrangenent desi gnated under
31| this chapter, the enployee nust exhaust all managed care

12
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1| grievance procedures before filing a petition for benefits

2 | under this section. Failure to exhaust managed care grievance
3| procedures shall result in disnissal of the petition wthout
4 | prejudice

5 (4) The petition nust include a certification by the
6| claimant or, if the clainmant is represented by counsel, the
7| claimant's attorney, stating that the claimant;-or attorney
8 | the—ctatmant—is——+epresented—by——counset-has nade a good faith
9| effort to resolve the dispute and that the clai mant or

10| attorney was unable to resolve the dispute with the carrier
11| The petition shall also include a certification by the

12 | clainmant or, if the claimant is represented by counsel, the
13| clainant's attorney, stating that the nmanaged care gri evance
14 | procedures have been exhausted. |If such certifications are
15| not included, the petition shall be dism ssed w thout

16 | prej udice.

17 (8) Wthin 14 days after receipt of a petition for
18 | benefits by certified mail, the carrier nust either pay the
19 | requested benefits without prejudice to its right to deny
20| within 120 days fromreceipt of the petition or file a
21 | response to petition netiee—of—denira with the division. The
22 | carrier must list all benefits requested but not paid and
23 | explain its justification for nonpaynent in the response to
24 | petition notiece—of—dental. A carrier that does not deny
25 | conpensability in accordance with s. 440.20(4) is deened to
26 | have accepted the enpl oyee's injuries as conpensabl e, unless
27 |1 it can establish material facts relevant to the issue of
28 | conpensability that could not have been discovered through
29 | reasonabl e investigation within the 120-day period. The
30| carrier shall provide copies of the response netiee to the
31| filing party, enployer, and clainmant by certified mail.
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1 Section 11. Paragraph (a) of subsection (1),

2 | subsections (6) and (7), and paragraph (a) of subsection (11)
3| of section 440.20, Florida Statutes, 1998 Suppl enent, are

4 | anended to read:

5 440.20 Tinme for paynent of conpensation; penalties for
6| late paynent. --

7 (1)(a) Unless it denies conpensability or entitlenent
8| to benefits, the carrier shall pay conpensation directly to

9| the enpl oyee as required by ss. 440. 14, 440.15, and 440.16, in
10 | accordance with the obligations set forth in such sections. |f
11 | aut hori zed by the enpl oyee, the carrier's obligation to pay

12 | conpensation directly to the enpl oyee is satisfied when the

13| carrier directly deposits, by electronic transfer or other

14 | neans, conpensation into the enpl oyee's bank account or into a
15 | bank account whi ch has been set up by the carrier for the

16 | enpl oyee. Conpensation by direct deposit shall be deened paid
17 | on the date the funds becone avail able for withdrawal by the
18 | enpl oyee.

19 (6) |If any installnment of conpensation for death or
20 | dependency benefits, disability, permanent inpairnent, or wage
21| | oss payable without an award is not paid within 7 days after
22| it becones due, as provided in subsection (2), subsection (3),
23 | or subsection (4), there shall be added to such unpaid
24 | installment a punitive penalty of an anount equal to 20
25 | percent of the unpaid installnment or $5, which shall be paid
26| at the sane tine as, but in addition to, such installnment of
27 | conpensation, unless notice is filed under subsection (4) or
28 | unl ess such nonpaynent results fromconditions over which the
29 | enpl oyer or carrier had no control. Wen any installnent of
30 | conpensati on payabl e without an award has not been paid within
31| 7 days after it becane due and the clainant concl udes the

14
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prosecution of the claimbefore a judge of conpensation clains
wi t hout having specifically clained additional conpensation in
the nature of a penalty under this section, the claimnt wll
be deened to have acknow edged that, owing to conditions over
whi ch the enpl oyer or carrier had no control, such install nment
could not be paid within the period prescribed for paynent and
to have waived the right to claimsuch penalty. However,
during the course of a hearing, the judge of conpensation
clains shall on her or his own notion raise the question of
whet her such penalty shoul d be awarded or excused. The

di vi sion may assess without a hearing the punitive penalty
agai nst either the enployer or the insurance carrier

dependi ng upon who was at fault in causing the delay. The

i nsurance policy cannot provide that this sumw || be paid by
the carrier if the division or the judge of conpensation
clains determnes that the punitive penalty should be nade by
the enployer rather than the carrier. Any additiona

install mrent of conpensation paid by the carrier pursuant to
this section shall be paid directly to the enpl oyee by check
or, if authorized by the enpl oyee, by direct deposit into the

enpl oyee' s bank account or into a bank account which has been

set up by the carrier for the enpl oyee

(7) |f any conpensation, payable under the ternms of an
award, is not paid within 15 # days after it becones due,
there shall be added to such unpaid conpensati on an anpunt
equal to 20 percent thereof, which shall be paid at the sane
time as, but in addition to, such conpensation, unless review
of the conpensation order naking such award is had as provided
in s. 440.25.

(11)(a) Upon joint petition of all interested parties,
a |l unp-sum paynent in exchange for the enployer's or carrier's

15
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release fromliability for future nedical expenses, as well as
future paynents of conpensation expenses and any ot her
benefits provided under this chapter, shall be allowed at any
time in any case in which the enployer or carrier has filed a
witten response to petition netiece—of—dentat within 120 days
after the enpl oyer receives notice date of the injury, and the

judge of conpensation clains at a hearing to consider the
settl enment proposal finds a justiciable controversy as to

| egal or nedical conpensability of the clained injury or the
al | eged accident. A hearing shall not be required whenever the

claimant is represented by an attorney and whenever al

parties stipulate that a hearing is not necessary. The

enpl oyer or carrier nay not pay any attorney's fees on behal f
of the claimant for any settlenent under this section unless
expressly authorized el sewhere in this chapter. Upon the joint
petition of all interested parties and after giving due
consideration to the interests of all interested parties, the
judge of conpensation clainms nay enter a conpensation order
approvi ng and aut hori zing the discharge of the liability of
t he enpl oyer for conpensation and renedial treatnment, care,
and attendance, as well as rehabilitation expenses, by the
payrment of a lunp sum Such a conpensation order so entered
upon joint petition of all interested parties is not subject
to nodi fication or review under s. 440.28. If the settlenment
proposal together with supporting evidence is not approved by
the judge of conpensation clains, it shall be considered void.
Upon approval of a lunp-sumsettlenent under this subsection
the judge of conpensation clains shall send a report to the
Chi ef Judge of the anpbunt of the settlenent and a statenent of
the nature of the controversy. The Chief Judge shall keep a
record of all such reports filed by each judge of conpensation
16
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clainms and shall subnit to the Legislature a summary of al
such reports filed under this subsection annually by Septenber
15.

Section 12. Paragraph (a) of subsection (4) of section
440. 25, Florida Statutes, is anended to read:

440. 25 Procedures for nediation and hearings. --

(4)(a) If, on the 10th day followi ng coomencenent of
nedi ati on, the questions in dispute have not been resol ved,
t he judge of conpensation clains shall hold a pretrial
hearing. The judge of conpensation clains shall give the
interested parties at |east 7 days' advance notice of the
pretrial hearing which shall be held no later than 45 days
after the filing of the petition for benefits by—+wait. At the
pretrial hearing, the judge of conpensation clains shall,

subj ect to paragraph (b), set a date for the final hearing
that allows the parties at |east 30 days to conduct discovery
unl ess the parties consent to an earlier hearing date.

Section 13. Section 440.271, Florida Statutes, is
amended to read:

440. 271 Appeal of order of judge of conpensation
cl ai ns. --Review of any order of a judge of conpensation clains
entered pursuant to this chapter shall be by appeal to the
District Court of Appeal, First District. To pronote
consi stency and unifornmity in the application of this chapter
the District Court of Appeal, First District, shall establish
a specialized division to hear all appeals of orders of judges

of conpensation clains. The court nmay structure the division

to hear workers' conpensation appeals exclusively, or in

addition to other appeals. Appeals shall be filed in

accordance with rules of procedure prescribed by the Suprene
Court for review of such orders. The division shall be given
17
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1| notice of any proceedings pertaining to s. 440.25, regarding

2 | indigency, or s. 440.49, regarding the Special Disability

3| Trust Fund, and shall have the right to intervene in any

4 | proceedi ngs.

5 Section 14. Subsection (3) of section 440.34, Florida
6| Statutes, is anended to read:

7 440.34 Attorney's fees; costs.--

8 (3) |If the claimnt should prevail in any proceedings
9 | before a judge of conpensation clainms or court, there shall be
10 | taxed agai nst the enpl oyer the reasonable costs of such

11 | proceedings, not to include the attorney's fees of the

12 | clainmant. A claimant shall be responsible for the paynment of
13| her or his own attorney's fees, except that a clai nant shal

14 | be entitled to recover a reasonable attorney's fee froma

15| carrier or enployer:

16 (a) Against whom she or he successfully asserts a

17 | claimfor nedical benefits only, if the claimant has not filed
18| or is not entitled to file at such time a claimfor

19 | disability, permanent inpairnment, wage-loss, or death
20 | benefits, arising out of the sanme accident; or
21 (b) In any case in which the enployer or carrier files
22 | a response to petition notiee—of—denral with the division and
23| the injured person has enployed an attorney in the successfu
24 | prosecution of the claim or
25 (c) In a proceeding in which a carrier or enployer
26 | denies that an injury occurred for which conpensation benefits
27 | are payable, and the clainmant prevails on the issue of
28 | conpensability; or
29 (d) In cases where the claimnt successfully prevails
30| in proceedings filed under s. 440.24 or s. 440. 28.
31
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1| 1In applying the factors set forth in subsection (1) to cases
2 | arising under paragraphs (a), (b), (c), and (d), the judge of
3 | conpensation clains nmust only consider only such benefits and
4] the tine reasonably spent in obtaining themas were secured

5| for the claimant within the scope of paragraphs (a), (b), (c),
6| and (d).

7 Section 15. Effective upon this act beconing a | aw,

8 | paragraph (b) of subsection (9) of section 440.49, Florida

9| Statutes, 1998 Suppl enent, is anended to read:

10 440.49 Limtation of liability for subsequent injury
11 | through Special Disability Trust Fund.--

12 (9) SPECI AL DI SABI LI TY TRUST FUND. - -

13 (b)1. The Special Disability Trust Fund shall be

14 | mai ntai ned by annual assessnents upon the insurance conpanies
15| witing conpensation insurance in the state, the comercia

16 | sel f-insurers under ss. 624.462 and 624. 4621, the assessabl e
17 | mutual s under s. 628.601, and the self-insurers under this

18 | chapter, which assessnents shall becone due and be paid

19 | quarterly at the sane tinme and in addition to the assessnents
20| provided in s. 440.51. The division shall estimate annually in
21 | advance the anmpunt necessary for the adnministration of this
22 | subsection and the maintenance of this fund and shall nake
23 | such assessment in the manner hereinafter provided.
24 2. The annual assessnent shall be calculated to
25 | produce during the ensuing fiscal year an anount which, when
26 | conbined with that part of the balance in the fund on June 30
27 | of the current fiscal year which is in excess of $100,000, is
28 | equal to the average of:
29 a. The sum of disbursenents fromthe fund during the
30 | i mredi ate past 3 cal endar years, and
31

19
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b. Two tines the disbursenents of the npbst recent
cal endar year.

Such anmount shall be prorated anong the insurance conpanies
writing conpensation insurance in the state and the
self-insurers.

3. The net premiuns witten by the conpanies for
wor kers' conpensation in this state and the net prem um
witten applicable to the self-insurers in this state are the
basis for conputing the anobunt to be assessed as a percentage
of net prem unms. Such paynents shall be made by each insurance
conpany and self-insurer to the division for the Special
Disability Trust Fund in accordance with such regul ati ons as

the division prescribes. For purposes of this subsection, "net

premuns witten" neans direct gross premiuns witten in this

state on insurance policies to which this chapter appli es,

| ess return prenmiuns thereon and dividends paid or credited to

pol i cyhol ders on such direct business. "Net premiuns witten"

does not include preniuns on contracts between insurers and

reinsurers. Wen reporting "net premuns witten" for

pur poses of conputing the assessnent, full policy prem um

val ue nust be reported prior to application of deductible

di scount s.

4. The Treasurer is authorized to receive and credit
to such Special Disability Trust Fund any sum or suns that nay
at any tine be contributed to the state by the United States
under any Act of Congress, or otherwise, to which the state
may be or becone entitled by reason of any paynents nade out
of such fund.

20
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Section 16. Effective upon this act beconing a | aw,
par agraph (b) of subsection (1) of section 440.51, Florida
Statutes, is anended to read:

440.51 Expenses of adm nistration.--

(1) The division shall estimate annually in advance
the anobunts necessary for the adninistration of this chapter
in the foll owi ng manner

(b) The total expenses of adm nistration shall be
prorated anbng the insurance conpanies witing conpensation
insurance in the state and self-insurers. The net preniuns
coll ected by the conpanies and the anmount of prenmiuns a
self-insurer would have to pay if insured are the basis for
conputing the amount to be assessed. This anpbunt nay be
assessed as a specific anount or as a percentage of net
prem uns payabl e as the division nmay direct, provided such
anount so assessed shall not exceed 4 percent of such net
prem uns. The insurance conpanies nmay el ect to nake the
payrments required under s. 440.15(1)(e) rather than having

t hese paynents nmade by the division. In that event, such
payments will be credited to the insurance conpanies, and the
anount due by the insurance conpany under this section will be

reduced accordingly. For purposes of this subsection, "net

prem uns coll ected" neans direct gross premuns witten in

this state on insurance policies to which this chapter

applies, less return prem uns thereon and dividends paid or

credited to policyhol ders on such direct business. "Net

prem uns coll ected" does not include prem uns on contracts

between insurers and reinsurers. \Wen reporting "net prem uns

col |l ected" for purposes of conputing the assessnent, ful

policy prem umval ue nust be reported prior to application of

deducti bl e di scounts.

21
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1 Section 17. Paragraphs (g) and (p) of subsection (4)
2| of section 627.311, Florida Statutes, 1998 Supplenent, is

3 | anended to read:

4 627.311 Joint underwriters and joint reinsurers.--

5 (4)

6 (g) \Whenever a deficit exists, the plan shall, within
7 | 90 days, provide the departnent with a programto elininate

8| the deficit within a reasonable tine. The deficit may be

9 | funded both through increased prem uns charged to insureds of
10 | the plan for subsequent years, through the use of policyhol der
11 | surplus attributable to any year, and t hrough assessnments on
12 | insureds in the plan if the plan uses assessabl e policies.

13 (p) Neither the plan nor any nenber of the board of
14 | governors is liable for nonetary damages to any person for any
15| statenent, vote, decision, or failure to act, regarding the
16 | managenent or policies of the plan, unless:

17 1. The nenber breached or failed to performher or his
18 | duties as a nenber; and

19 2. The nenber's breach of, or failure to perform
20 | duties constitutes:
21 a. Aviolation of the crimnal |aw, unless the nenber
22 | had reasonabl e cause to believe her or his conduct was not
23 | unl awmful . A judgnent or other final adjudication against a
24 | menber in any crimnal proceeding for violation of the
25| crimnal |aw estops that nmenber fromcontesting the fact that
26 | her or his breach, or failure to perform constitutes a
27 | violation of the crimnal |aw, but does not estop the nenber
28 | from establishing that she or he had reasonabl e cause to
29 | believe that her or his conduct was |awful or had no
30 | reasonabl e cause to believe that her or his conduct was
31 | unl awf ul
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b. A transaction fromwhich the nenber derived an
i mproper personal benefit, either directly or indirectly; or

c. Recklessness or any act or omi ssion that was
committed in bad faith or with nmalicious purpose or in a
manner exhi biting wanton and willful disregard of hunan
rights, safety, or property. For purposes of this
sub- subparagraph, the term "reckl essness" neans the acting, or
om ssion to act, in conscious disregard of a risk:

(1) Known, or so obvious that it should have been
known, to the nenber; and

(I'1) Known to the nmenber, or so obvious that it should
have been known, to be so great as to nmake it highly probable
that harmwould foll ow fromsuch act or onission

Section 18. Subsection (3) of section 440.45, Florida
Statutes, 1998 Suppl enent, is repeal ed.

Section 19. Except as otherw se provided herein, this
act shall take effect COctober 1, 1999.
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HOUSE SUMVARY

ReV|ses provi sion of workers' conpensation |aw relatln?
to eqU|renents and procedures for conducting drug tests
and reporting and preserving results of dru? tests;
requiring contractors under state contract to inplenent

drug-free workpl aces; electroni c paynment of co ensatlon

payhents; requirenments for subm ssion of nedical reports
and bill's and authorized access by rehabilitation
providers to nedical records; provision by |nd|V|duaIIK
sel f-insured enployers to provide nedical "benefits wt

or without nanaged care arrangenents; permanent total

di sability supplemental benefits; private entity
contracts’to co | ect pol |c¥ i nf or mat i on; requirements and
procedures for filing petl ions for benefits; paynent of
conpensati on by direct deposit; and establishnent by the

t of Appeals of a specialized division
or dgrﬁ o{ j udges of conpensati on
or det ai
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