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Florida Senate - 1999 SB 1858

By Senator Silver

38-703-99
A bill to be entitled

An act relating to the Florida Retirenment
System anending s. 121.091, F.S.; creating a
preservation of benefit plan within the system
to provide benefits to certain enpl oyees and
beneficiaries who are entitled to them but who
are prohibited fromreceiving them under
federal law, providing duties of the Division
of Retirenent; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (15) is added to section
121.091, Florida Statutes, 1998 Supplenent, to read:

121. 091 Benefits payabl e under the system--Benefits
may not be paid under this section unless the nenber has
ternm nated enpl oynent as provided in s. 121.021(39)(a) or
begun participation in the Deferred Retirenent Option Program
as provided in subsection (13), and a proper application has
been filed in the manner prescribed by the division. The
di vi sion may cancel an application for retirenent benefits
when the nenber or beneficiary fails to tinely provide the
i nformati on and docunents required by this chapter and the
division's rules. The division shall adopt rules establishing
procedures for application for retirenent benefits and for the
cancel |l ation of such application when the required information
or docunents are not received

(15) FLORI DA RETI REMENT SYSTEM PRESERVATI ON OF BENEFI T
PLAN. --The Florida Retirenment Systemis a tax qualified

retirenent plan that nust neet the requirenents of s. 415 of

the Internal Revenue Code. In certain cases, s. 415 of the
1
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1| Internal Revenue Code prevents the systemfrompaying fully

2 | earned benefits to nenbers of the system including, but not
3|llimted to, nmenbers who have participated in the Deferred

4| Retirenent Option Program nenbers of the judiciary, nenbers

5| who, because of s. 121.021(22)(c), have a hi gher conpensation
6| limt under s. 401(a)(17) of the Internal Revenue Code, and

7| certain police officers and firefighters. The federal Snal

8 | Busi ness Job Protection Act of 1996 permits this state to

9 | adopt an Internal Revenue Code "s. 415(m plan" solely for the
10 | purpose of providing nenbers of the systemthe full anount of
11 | benefits that woul d otherwi se be paid by the system including
12| the DROP, but for the limts of s. 415 of the Internal Revenue
13 | Code, thereby restoring and preserving benefits that cannot

14 | otherwi se be paid fromthe systemdue to the limtations of s.
15| 415 of the Internal Revenue Code.

16 (a) A "Preservation of Benefit Plan," referred to in

17 | this subsection as the preservation plan, is created,

18 | established, and adopted to restore and preserve the benefits
19 | earned by nenbers of the system including the DROP, to the

20 | extent nenbers' benefits are reduced by the linmtations on

21| benefits inposed by s. 415 of the Internal Revenue Code. This
22 | preservation plan is intended to be a "qualified governnent al
23 | excess benefit arrangenent” within the neaning of s. 415(m of
24 | the Internal Revenue Code. The preservation plan shall be

25| deened a portion of the systemsolely to the extent required
26 | under, and within the neaning of, s. 415(n)(3) of the Interna
27 | Revenue Code. In accordance with s. 415(m of the Interna

28 | Revenue Code, this preservation plan is solely for the purpose
29 | of providing to nenbers and nenbers' beneficiaries that part
30| of their annual benefit otherw se payabl e under the system

31
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1| including the DROP, which exceeds the limtations on benefits
2| inposed by s. 415 of the Internal Revenue Code.
3 (b) Participation in the preservation plan is limted
4| to those nenbers and nenbers' beneficiaries whose benefits at
5] the tine of paynent are reduced by operation of s. 415 of the
6| Internal Revenue Code. Participation in the preservation plan
7 | shall comence as of the first date on which benefits payabl e
8| to the nenbers or the nenbers' beneficiaries are reduced by
9| operation of s. 415 of the Internal Revenue Code.
10| Participation in the preservation plan shall cease on the
11| first date on which benefits payable fromthe systemto the
12 | nenber or nenber's beneficiaries are no | onger reduced by s.
13 | 415 of the internal Revenue Code. A nenber's beneficiaries
14 | shall receive benefits under the preservation plan on the
15| first date on which the benefits payable to the beneficiary
16 | fromthe systemare reduced by s. 415 of the Internal Revenue
17 | Code. The benefits received under the preservation plan by a
18 | nenber's bheneficiary shall cease on the first date on which
19| the benefit is no |longer reduced by s. 415 of the Interna
20 | Revenue Code. Beneficiaries shall not be participants in the
21 | preservation plan. No other nenber or beneficiary of the
22 | systemhas any right to benefits under the preservation plan
23 (c) The benefit payable under the preservation plan is
24 | the difference between the benefit that would be payable to
25| the nenber or the nenber's beneficiary under the system
26 | including the DROP, without regard to, and unreduced by, s.
27 | 415 of the Internal Revenue Code, and the benefit payable to
28 | the nenber or the nenber's beneficiary under the system
29 | including the DROP, with regard to, and reduced by, s. 415 of
30| the Internal Revenue Code. Appropriate adjustnents shall be
31| nade in determining the benefit both reduced and unreduced
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with regard to s. 415 of the Internal Revenue Code in

accordance with that section and the regul ati ons under that

section, including, but not limted to, taking into account

the formof the benefit payable. The benefit payable to a

nenber or beneficiary under the preservation plan shall be

paid in the sane form at the sane tines, and for the sane

period as benefits are paid to the nenber or nenber's

beneficiaries under the system Notw thstanding the other

provi sions of this paragraph, the division, in its discretion

may elect to pay a benefit under this preservation plan in a

lunp sumif the actuarial equival ent present value of the

benefit at the commencenent of paynent is $5,000 or less. Wth

respect to benefits fromthe DROP, the division shall arrange

for any DROP benefits to be paid fromthe systemand not from

the preservation plan. Each enpl oyer shall nmke appropriate

arrangenents to deduct fromall anpunts paid under the

preservation plan any taxes required to be withheld with

respect to the preservation plan by any governnent or

governnental agency. To the extent any payroll taxes,

including, but not linmted to, FICA taxes, are due on benefits

pai d under the preservation plan, each enpl oyer shall:

1. Pay such taxes due fromthe enpl oyer;

2. Collect such taxes due fromthe nenber or

beneficiary by w thhol ding the taxes from paynents ot herw se

due under the preservation plan; and

3. Take all reasonable steps to reduce such taxes.

(d) The benefits under the preservation plan are not

subj ect to execution, garni shnent, attachnent, or other

process of any court with respect to a participant or

beneficiary under the preservation plan except for qualified

donestic relations orders by a court of conpetent
4
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jurisdiction, incone deduction orders as provided in s.

61. 1301, and federal incone tax |levies. The benefit under the

preservation plan shall not be subject to any anticipation,

al i enation, sale, assignnent, pledge, encunbrance, or charge

by any person. Any attenpt to anticipate, alienate, sell,

assi gn, pl edge, encunber, or charge the benefit is void. The

benefits under the preservation plan are not transferable by

inter vivos gift or testanentary di sposition

(e) The preservation plan is under the exclusive

managenent and control of the division, which may adopt and

enforce rules for the adm nistration of the plan and engage

| egal, administrative, actuarial, investnent, accounting,

consulting, or other professional services it deens necessary

and appropriate. Wth respect to the adninistration of the

preservation plan, the division shall:

1. Act separately and apart fromits duties with

respect to the remmi nder of the system No cost or expense of

admi ni stering the preservation plan shall be paid directly or

indirectly by the remainder of the system The costs of

admi ni stering the preservation plan are the responsibility of

the enployers, in proportion to the benefits being pai d under

the preservation plan to their forner enpl oyees.

2. Determine all issues relating to the rights of

partici pants, beneficiaries, and their |egal representatives

under the terns of the preservation plan, including, but not

limted to, eligibility, the amount and tine of paynment of the

benefit, if any, and the cal cul ation of the benefit under the

preservation pl an.

3. Conpile and maintain all records necessary or

appropriate for the adnministration of the preservation pl an,

5
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1|including, but not limted to, the making of the requisite

2 | calcul ati ons and di shursenents under the preservation plan

3 4, (Cbtain such information fromthe enployers with

4 | respect to nenbers of the systemas is necessary to deternine
5| the rights and benefits of participants and beneficiaries

6 | under the preservation plan. The division nay rely

7 | concl usively upon the information furnished by the enpl oyers.
8 5. Furnish to the enpl oyers, upon request, reasonable
9| and appropriate reports concerning the administration of the
10 | preservation pl an.

11 6. Determine any factual questions arising in

12 | connection with the preservation plan's operation or

13| adninistration after such investigation or hearing as it deens
14 | necessary and appropri at e.

15

16 | To the extent allowed by law, the division's interpretation
17 | determ nations, rules, and cal cul ati ons shall be concl usi ve,
18 | final, and binding on the enployers, all participants, and al
19 | persons claimng any rights under this subsection, including
20 | beneficiari es.

21 (f) The preservation plan shall be unfunded within the
22 | neaning of federal tax laws. No participant or beneficiary

23 | contributions, accelerations, or deferrals, directly or

24 | indirectly, by election or otherw se, shall be nade or all owed
25 | under the preservation plan. Benefits due under the

26 | preservation plan as determ ned by the division, on the advice
27 | of its actuary, shall be paid for by the enployers. |If the

28 | financial requirenents of the defined benefits pension plan
29 | portion of the systemare net, enployer contributions to the
30 | defined benefits pension plan portion of the systemfor any
31| fiscal year shall be reduced by an anount determ ned by the
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1| division, on advice of its actuary, as necessary to neet the
2| requirenent for benefits, enployer taxes, if any, and
3| admi ni strative expenses under the preservation plan. The
4 | amount so deternined shall be paid by enployers directly into
5| the preservation plan and to the taxing authority, if any, as
6| applicable, to pay the benefits, enployer taxes, if any, and
7 | adm ni strative expenses under the preservation pl an.
8 Section 2. This act shall take effect January 1, 2000.
9
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11 SENATE SUMVARY

12 Creates a preservation of benefit plan in the Florida
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rohibited fromreceiving under s. 415 of the Interha

14 evenue Code will receive those benefits.
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