Fl ori da House of Representatives - 1999 HB 1937
By Representative Dennis

1 Abill to be entitled

2 An act relating to wage discrimnination

3 creating the "Fair Pay Act of 1999"; anendi ng

4 s. 760.02, F.S.; providing definitions;

5 anending s. 760.06, F.S.; providing an

6 additional duty of the Florida Conm ssion on

7 Human Rel ations; providing for the adoption of

8 specified rules; anending s. 760.10, F.S.

9 clarifying language with respect to

10 di scrimnation against individuals in

11 conpensation, ternms, conditions, or privileges

12 of enpl oynent which constitutes an unl awf ul

13 enpl oynent practice; providing admnistrative

14 and civil renedies; creating s. 760.105, F.S.

15 providing for specified wage discl osure,

16 recordkeepi ng, and reporting requirenents;

17 providing for relief and danages for violation

18 of requirenments; anending s. 760.11, F.S.

19 relating to adm nistrative and civil renedies
20 under the Florida Gvil Rights Act of 1992;
21 including s. 760.105, F.S., within the scope of
22 the act; providing an effective date.
23
24 WHEREAS, despite federal and state |aws banning
25| discrimnation in enploynent and pay in both the public and
26 | private sectors, wage differentials persist between wonen and
27 | men and between ninorities and nonmnorities in the sane jobs
28| and in jobs that are dissimlar but that require equival ent
29 | conposites of skill, effort, responsibility, and working
30| conditions, and
31
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1 WHEREAS, the existence of such wage differentials

2 | depresses wages and living standards for enpl oyees, which

3| necessarily contribute to their health and efficiency, reduces
4| fanily inconmes and contributes to higher poverty rates anbng
5 | househol ds headed by fenal es and mi nority househol ds, prevents
6| the maximumutilizati on of avail abl e | abor resources, and

7| tends to cause | abor disputes, thereby burdening, affecting,

8 | and obstructing comerce, and

9 VWHEREAS, sections 760.01-760.11, Florida Statutes, the
10| "Florida Cvil R ghts Act of 1992," states that it is an

11 | unl awful enploynent practice for an enployer "to discrininate
12 | agai nst any individual with respect to conpensation, terns,

13 | conditions, or privileges of enploynent because of such

14 | individual's race, color, religion, sex, national origin, age,
15| handicap, or marital status," and

16 WHEREAS, discrinination in wage setting practices has
17 | played a role in depressing wages for wonen and nminorities

18 | general ly, and

19 WHEREAS, many individuals work in occupations that are
20 | domi nated by individuals of their same sex, race, or nationa
21| origin, and discrimnation in hiring, job assignnents, and
22 | pronotion has played a role in establishing and mai ntai ni ng
23 | segregated work forces, and
24 WHEREAS, elimnating discrimnation in conpensation
25 | based on sex, race, and national origin would have positive
26 | effects, including providing a solution to problens in the
27 | econony created by discrimnatory wage differentials, reducing
28 | the nunber of working wonen and people of color earning | ow
29 | wages, thereby lowering their incidence of poverty during
30 | normal working years and in retirenent, and pronoting stable
31| fanmilies by raising fanmily i ncones, and
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1 WHEREAS, it is the purpose of this act to correct and
2| as rapidly as practicable elimnate discrininatory wage

3| practices based on sex, race, color, religion, nationa

4| origin, age, handicap, or marital status, NOWN THEREFORE

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. This act may be cited as the "Fair Pay Act
9| of 1999."

10 Section 2. Section 760.02, Florida Statutes, is

11 | anended to read:

12 760.02 Definitions.--For the purposes of ss.

13| 760. 01-760. 11 and 509.092, the term

14 (1) £36) "Aggrieved person” means any person who files
15 ] a conplaint with the Hunan Rel ati ons Commi ssion

16 (2) "Conmission" neans the Florida Conmm ssion on Hunan
17 | Relations created by s. 760.03.

18 (3) "Conmissioner" or "nenber" neans a nenber of the
19 | conmi ssi on.

20 (4) "Discrimnatory practice" neans any practice nade
21 | unlawful by the Florida GCvil Rights Act of 1992.

22 (5) "Enploy" neans to suffer or pernit to work.

23 (6) "Enployee" neans any person enpl oyed by an

24 | enpl oyer and includes all of an enployer's pernmanent

25 | enpl oyees, whether working full-time or part-tine, and any
26 | tenporary enpl oyee enpl oyed by an enployer for a period of at
27 | least 3 nonths. "Enpl oyee" shall not include any individua
28 | enpl oyed by his or her parents, spouse, or child.

29 (7) "Enployer" neans any person enploying 15 or nore
30 | enpl oyees for each working day in each of 20 or nore cal endar
31
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1| weeks in the current or precedi ng cal endar year, and any agent
2 | of such a person.

3 (8) "Enploynent agency" neans any person regularly

4 | undertaking, with or without conpensation, to procure

5| enpl oyees for an enployer or to procure for enployees

6 | opportunities to work for an enpl oyer, and includes an agent
7 | of such a person.

8 (9) "Equival ent jobs" neans jobs or occupations that

9| are equal within the neaning of the Equal Pay Act of 1963, 39
10 ) U.S.C. 206(d), or jobs or occupations that are dissinilar but
11 | whose requirenents are equival ent, when viewed as a conposite
12| of skills, effort, responsibility, and working conditions.

13 (10) 1)y "Florida Cvil Rights Act of 1992" neans ss.

14 | 760. 01-760. 11 and 509. 092.

15 (11) £9) "Labor organization" nmeans any organi zation

16 | which exists for the purpose, in whole or in part, of

17 | collective bargaining or of dealing with enpl oyers concerning
18 | grievances, terns or conditions of enploynent, or other nutual
19| aid or protection in connection with enpl oynent.

20 (12) 5y "National origin" includes ancestry.

21 (13) ¢6) "Person” includes an individual, association

22 | corporation, joint apprenticeship comittee, joint-stock

23 | conpany, |abor union, |egal representative, nutual conpany,
24 | partnership, receiver, trust, trustee in bankruptcy, or

25 | uni ncor porated organi zation; any other |egal or commerci al

26 | entity; the state; or any governnental entity or agency.

27 (14) "Wages" and "wage rates" neans all conpensation
281 in any formthat an enpl oyer provides to enpl oyees in paynment
29| for work perfornmed or services rendered, including, but not
30| linmted to, base pay, bonuses, conmm ssions, awards, tips, or
31| various forms of nonnobnetary conpensation if provided in lieu
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1| of or in addition to nonetary conpensation and that have

2 | econonic value to an enpl oyee.

3 Section 3. Section 760.06, Florida Statutes, is

4 | anended to read:

5 760.06 Powers of the commission.--Wthin the

6| limtations provided by |aw, the comi ssion shall have the

7| foll owi ng powers:

8 (1) To nmaintain offices in the State of Florida.

9 (2) To neet and exercise its powers at any place

10 [ within the state.

11 (3) To pronote the creation of, and to provide

12 | continuing technical assistance to, |ocal conm ssions on hunan
13 | relations and to cooperate with individuals and state, |ocal
14 | and ot her agencies, both public and private, including

15 | agenci es of the Federal Governnent and of other states.

16 (4) To accept gifts, bequests, grants, or other

17 | paynents, public or private, to help finance its activities.
18 (5) To receive, initiate, investigate, seek to

19 | conciliate, hold hearings on, and act upon conplaints alleging
20| any discrimnatory practice, as defined by the Florida G vil
21| Rights Act of 1992.

22 (6) To issue subpoenas for, adninister oaths or

23 | affirmations to and conpel the attendance and testinony of

24 | witnesses or to issue subpoenas for and conpel the production
25 | of books, papers, records, docunents, and ot her evidence

26 | pertaining to any investigation or hearing convened pursuant
27 | to the powers of the commission. |n conducting an

28 | investigation, the comm ssion and its investigators shall have
29 | access at all reasonable tines to prenises, records,

30 | docunents, and ot her evidence or possible sources of evidence
31| and may exam ne, record, and copy such naterials and take and
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1| record the testinony or statenents of such persons as are

2 | reasonably necessary for the furtherance of the investigation
3| The authority to issue subpoenas and admi ni ster oaths may be
4 | del egated by the conmmi ssion, for investigations or hearings,

5| to a conm ssioner or the executive director. |In the case of a
6 | refusal to obey a subpoena issued to any person, the

7 | conmi ssion may nake application to any circuit court of this
8 | state, which shall have jurisdiction to order the witness to
9 | appear before the commission to give testinony and to produce
10 | evidence concerning the matter in question. Failure to obey
11| the court's order may be punished by the court as contenpt. If
12 | the court enters an order holding a person in contenpt or

13 | conpelling the person to conply with the comri ssion's order or
14 | subpoena, the court shall order the person to pay the

15 | conmi ssi on reasonabl e expenses, including reasonabl e

16 | attorneys' fees, accrued by the conmmi ssion in obtaining the
17 | order fromthe court.

18 (7) To reconmend nethods for elinination of

19 | discrinmnation and intergroup tensions and to use its best

20| efforts to secure conpliance with its recommendati ons.

21 (8) To furnish technical assistance requested by

22 | persons to facilitate progress in human rel ations.

23 (9) To nmke or arrange for studies appropriate to

24 | effectuate the purposes and policies of the Florida G vil

25| Rights Act of 1992 and to nake the results thereof avail able
26 | to the public.

27 (10) To becone a deferral agency for the Federa

28 | Governnment and to conply with the necessary federa

29 | regulations to effect the Florida Civil R ghts Act of 1992.

30 (11) To render, at |east annually, a conprehensive

3l | witten report to the Governor and the Legislature. The report
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1| may contain recommendations of the conm ssion for |egislation
2| or other action to effectuate the purposes and policies of the
3| Florida Gvil R ghts Act of 1992.

4 (12) To adopt, promul gate, anend, and rescind rules

5] pursuant to ss. 120.54 and 120.536(1)to effectuate the

6 | purposes and policies of the Florida Gvil Rights Act of 1992
7 | and govern the proceedi ngs of the comm ssion, in accordance

8| with chapter 120. Such rules shall include the establishnment

9| of guidelines which specify the criteria for deternining

10 | whether a job is dom nated by enpl oyees of a particul ar sex,
11| race, or national origin for purposes of the wage discl osure,
12 | recordkeepi ng, and reporting requirenents of s. 760.105. Such
13| criteria shall include, but not be limted to, factors such as
14 | whether a job has ever been fornmally classified as, or

15 ) traditionally considered to be, a "male" or "female" jobh, or a
16 "white" or "nminority" job; whether there is a history of

17 | di scrimnati on agai nst wonen and/or people of color with

18 | regard to wages, assignnent or access to jobs, or other terns
19 | and conditions of enpl oynent; and the denographi c conposition
20| of the workforce in equival ent jobs, which nay include the

21 | nunbers or percentages of wonen, nen, caucasi ans, and peopl e
22 | of color working in equival ent jobs. The gui delines shall not
23| include a list of jobs.

24 Section 4. Section 760.10, Florida Statutes, is

25| anended to read:

26 760. 10 Unl awful enploynent practices.--

27 (1) It is an unlawful enploynent practice for an

28 | enpl oyer:

29 (a) To discharge or to fail or refuse to hire any

30 | individual, or otherwise to discrimnate agai nst any

31| individual with respect to conpensation, terns, conditions, or
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1| privileges of enploynent, because of such individual's race,
2| color, religion, sex, national origin, age, handicap, or

3| marital status. This paragraph shall be construed to include
4 | any discrimnation by an enpl oyer between enpl oyees on the

5| basis of sex, race, color, religion, national origin, age,

6 | handicap, or nmarital status by the paynent of wages to

7| enpl oyees at a rate less than the rate at which an enpl oyer

8 | pays wages to enpl oyees of the opposite sex, of a different

9| race, color, religion, national origin, age, or narita

10 | status, or w thout handicap for equal work on jobs the

11 | perfornmance of which requires equal skill, effort, and

12 | responsibility, and which are perforned under sinilar working
13 | conditions.

14 (b) To limt, segregate, or classify enployees or

15| applicants for enploynent in any way which woul d deprive or
16 | tend to deprive any individual of enploynent opportunities, or
17 | adversely affect any individual's status as an enpl oyee,

18 | because of such individual's race, color, religion, sex,

19 | national origin, age, handicap, or narital status.

20 (2) It is an unlawful enploynent practice for an

21 | enpl oynent agency to fail or refuse to refer for enpl oynent,
22 | or otherwise to discrininate against, any individual because
23| of race, color, religion, sex, national origin, age, handicap
24 | or marital status or to classify or refer for enploynent any
25| i ndividual on the basis of race, color, religion, sex,

26 | national origin, age, handicap, or narital status.

27 (3) It is an unlawful enploynent practice for a | abor
28 | organi zati on:

29 (a) To exclude or to expel fromits nenbership, or

30 | otherwi se to discrininate against, any individual because of
31
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race, color, religion, sex, national origin, age, handicap, or
marital status.

(b) To limt, segregate, or classify its nenbership or
applicants for nmenbership, or to classify or fail or refuse to
refer for enploynent any individual, in any way which would
deprive or tend to deprive any individual of enploynent
opportunities, or adversely affect any individual's status as
an enpl oyee or as an applicant for enploynent, because of such
i ndividual's race, color, religion, sex, national origin, age,
handi cap, or nmarital status.

(c) To cause or attenpt to cause an enployer to
di scrimnate against an individual in violation of this
secti on.

(4) It is an unlawful enploynent practice for any
enpl oyer, | abor organization, or joint |abor-nmanagenent
committee controlling apprenticeship or other training or
retraining, including on-the-job training prograns, to
di scrim nate agai nst any individual because of race, color
religion, sex, national origin, age, handicap, or nmarita
status in adm ssion to, or enploynent in, any program
establ i shed to provide apprenticeship or other training.

(5) \Whenever, in order to engage in a profession
occupation, or trade, it is required that a person receive a
|icense, certification, or other credential, becone a nenber
or an associate of any club, association, or other
organi zation, or pass any exam nation, it is an unlaw ul
enpl oynment practice for any person to discrimnate agai nst any
ot her person seeking such license, certification, or other
credential, seeking to becone a nenber or associate of such
cl ub, association, or other organization, or seeking to take
or pass such exani nation, because of such other person's race,

9
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color, religion, sex, national origin, age, handicap, or
marital status.

(6) It is an unlawful enploynent practice for an
enpl oyer, | abor organization, enploynent agency, or joint
| abor - ranagenent conmittee to print, or cause to be printed or
publ i shed, any notice or advertisenent relating to enploynent,
nmenbership, classification, referral for enploynment, or
apprenticeship or other training, indicating any preference,
limtation, specification, or discrinination, based on race,
color, religion, sex, national origin, age, absence of
handi cap, or nmarital status.

(7) It is an unlawful enploynent practice for an
enpl oyer, an enploynent agency, a joint |abor-nmanagenent
committee, or a labor organization to discrimnate agai nst any
person because that person has opposed any practice which is
an unl awful enploynent practice under this section, or because
t hat person has nmade a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing under this section

(8) Notwithstandi ng any other provision of this
section, it is not an unlawful enploynent practice under ss.
760. 01- 760. 10 for an enpl oyer, enploynent agency, | abor
organi zation, or joint |abor-nmanagenent comittee to:

(a) Take or fail to take any action on the basis of
religion, sex, national origin, age, handicap, or nmarita
status in those certain instances in which religion, sex,
national origin, age, absence of a particular handi cap, or
marital status is a bona fide occupational qualification
reasonably necessary for the perfornance of the particul ar
enpl oynent to which such action or inaction is rel ated.
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(b) Cbserve the terns of a bona fide seniority system
a bona fide enployee benefit plan such as a retirenent,
pension, or insurance plan, or a system whi ch neasures
earni ngs by quantity or quality of production, which is not
desi gned, intended, or used to evade the purposes of ss.
760. 01- 760. 10. However, no such enpl oyee benefit plan or
system whi ch nmeasures earnings shall excuse the failure to
hire, and no such seniority system enployee benefit plan, or
system whi ch nmeasures earni ngs shall excuse the involuntary
retirenent of, any individual on the basis of any factor not
related to the ability of such individual to performthe
particul ar enploynent for which such individual has applied or
in which such individual is engaged. This subsection shal
not be construed to nmake unlawful the rejection or ternination
of enpl oynent when the individual applicant or enpl oyee has
failed to neet bona fide requirenents for the job or position
sought or held or to require any changes in any bona fide
retirenent or pension programs or existing collective
bar gai ni ng agreenents during the |ife of the contract, or for
2 years after Cctober 1, 1981, whichever occurs first, nor
shall this act preclude such physical and nedi cal exam nations
of applicants and enpl oyees as an enpl oyer nay require of
appl i cants and enpl oyees to determne fitness for the job or
position sought or held.

(c) Take or fail to take any action on the basis of
age, pursuant to law or regul ati on governi ng any enpl oynent or
training programdesigned to benefit persons of a particular
age group.

(d) Take or fail to take any action on the basis of
marital status if that status is prohibited under its
anti nepoti sm policy.

11
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(9) This section shall not apply to any religious
corporation, association, educational institution, or society
whi ch conditions opportunities in the area of enpl oynent or
public accommodation to nenbers of that religious corporation
associ ation, educational institution, or society or to persons
who subscribe to its tenets or beliefs. This section shal
not prohibit a religious corporation, association, educationa
institution, or society fromgiving preference in enpl oynent
to individuals of a particular religion to perform work
connected with the carrying on by such corporations,
associ ations, educational institutions, or societies of its
various activities.

(10) Each enpl oyer, enploynent agency, and | abor
organi zation shall post and keep posted in conspicuous pl aces
upon its prenises a notice provided by the conmmi ssion setting
forth such information as the conmi ssion deens appropriate to
ef fectuate the purposes of ss. 760.01-760. 10.

Section 5. Section 760.105, Florida Statutes, is
created to read

760. 105 WAge di scl osure; recordkeepi ng and reporting

requi renents. - -

(1) Upon conmencenent of an individual's enpl oynent

and at |east annually thereafter, every enployer subject to

this act shall provide to each enpl oyee a witten statenent

sufficient to informthe enpl oyee of his or her job title,

wage rate, and the nanner or nethod in which the wage is

cal cul ated. This notice shall be suppl enented whenever an

enpl oyee is pronoted or reassigned to a different position

with the enpl oyer; however, the enployer is not required to

i ssue supplenental notifications for tenporary reassi gnnents

that are no greater than 3 nonths in duration.
12
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(2) Every enployer subject to this act shall nake and

preserve records that document the wages paid to enpl oyees and

t hat docunent and support the nethod, system cal cul ations,

and ot her bases used to establish, adjust, and deternine the

wage rates paid to the enpl oyer's enpl oyees. Every enpl oyer

subject to this act shall preserve such records for such

periods of tinme and shall make such reports fromthe records

as shall be prescribed by rule of the comi ssion as provided
ins. 760.06(12).
(3) Rules pronul gated under s. 760.06(12), relating to

the formof reports required by subsection (2) shall provide

for protection of the confidentiality of enployees, and shal

expressly require that reports shall not include the nanes or

other identifying information from which readers coul d di scern

the identities of enployees. The rules nmay al so identify

ci rcunstances that warrant a prohibition on disclosure of

reports or information identifying the enpl oyer.

(4) The commission may use the information and data it

coll ects pursuant to subsection (2) for statistical and

research purposes, and nmay conpile and publish such studies,

anal yses, reports, and surveys based on the infornmation and

data, as it nmmy consider appropriate.

(5) Awviolation of the wage di scl osure, recordkeeping,

or reporting requirenents under this section by any enpl oyer

subject to the provisions of this section gives rise to a

cause of action for all relief and danages described in s.

760. 11(5), unless greater damages are expressly provided for
Section 6. Section 760.11, Florida Statutes, is
anended to read:

760.11 Admnistrative and civil renedies;
construction. --
13
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(1) Any person aggrieved by a violation of ss.
760. 01- 760. 105 #60-04+—7606-16 may file a conplaint with the
conmi ssion within 365 days of the alleged violation, nam ng

t he enpl oyer, enploynent agency, |abor organization, or joint

| abor - ranagenent committee, or, in the case of an alleged
violation of s. 760.10(5), the person responsible for the
violation and describing the violation. Any person aggrieved
by a violation of s. 509.092 nay file a conplaint with the
conm ssion within 365 days of the alleged violation nanming the
person responsi ble for the violation and describing the
violation. The comission, a conm ssioner, or the Attorney
CGeneral may in like nmanner file such a conplaint. On the sane
day the conplaint is filed with the comr ssion, the conm ssion
shall clearly stanp on the face of the conplaint the date the
conplaint was filed with the conm ssion. The conpl ai nt shal
contain a short and plain statenent of the facts describing
the violation and the relief sought. The conm ssion nay
require additional information to be in the conplaint. The
comm ssion, within 5 days of the conplaint being filed, shal
by registered mail send a copy of the conplaint to the person
who allegedly comritted the violation. The person who

all egedly committed the violation may file an answer to the
conplaint within 25 days of the date the conplaint was filed
with the commi ssion. Any answer filed shall be nailed to the
aggri eved person by the person filing the answer. Both the
conpl ai nt and the answer shall be verifi ed.

(2) In the event that any other agency of the state or
of any other unit of governnment of the state has jurisdiction
of the subject matter of any conplaint filed with the
conmi ssion and has legal authority to investigate the
conpl aint, the comission may refer such conplaint to such

14
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1| agency for an investigation. Referral of such a conplaint by

2 | the conmi ssion shall not constitute agency action within the

3| nmeaning of s. 120.52. In the event of any referral under this
4 | subsection, the comm ssion shall accord substantial weight to
5| any findings and concl usi ons of any such agency. The referra
6| of a conplaint by the commission to a | ocal agency does not

7 | divest the commission's jurisdiction over the conplaint.

8 (3) Except as provided in subsection (2), the

9 | conmi ssion shall investigate the allegations in the conplaint.
10| Wthin 180 days of the filing of the conplaint, the conmi ssion
11 | shall deternmine if there is reasonabl e cause to believe that
12 | discrim natory practice has occurred in violation of the

13| Florida Civil Rights Act of 1992. Wen the conm ssion

14 | determ nes whether or not there is reasonabl e cause, the

15| conmission by registered mail shall pronptly notify the

16 | aggri eved person and the respondent of the reasonabl e cause

17 | determ nation, the date of such determ nation, and the options
18 | avai |l abl e under this section

19 (4) In the event that the conmi ssion determ nes that
20| there is reasonable cause to believe that a discrinmnatory
21 | practice has occurred in violation of the Florida Cvil R ghts
22 | Act of 1992, the aggrieved person may either
23 (a) Bring a civil action against the person nanmed in
24 | the conplaint in any court of conpetent jurisdiction; or
25 (b) Request an adm nistrative hearing under ss.
26 | 120.569 and 120. 57.
27
28 | The election by the aggrieved person of filing a civil action
29 | or requesting an administrative hearing under this subsection
30| is the exclusive procedure available to the aggrieved person
31| pursuant to this act.
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(5) In any civil action brought under this section
the court may issue an order prohibiting the discrininatory
practice and providing affirmative relief fromthe effects of
the practice, including back pay. The court may al so award
conpensat ory damages, including, but not |linited to, damages
for mental anguish, | oss of dignity, and any other intangible
injuries, and punitive damages. The provisions of ss. 768.72
and 768.73 do not apply to this section. The judgnent for the
total anount of punitive damages awarded under this section to
an aggrieved person shall not exceed $100,000. 1In any action
or proceedi ng under this subsection, the court, inits
di scretion, may allow the prevailing party a reasonabl e
attorney's fee as part of the costs. It is the intent of the
Legislature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VII action. The right to trial by jury is
preserved in any such private right of action in which the
aggri eved person i s seeking conpensatory or punitive damages,
and any party nmay denand a trial by jury. The conmission's
deterni nati on of reasonabl e cause is not admissible into
evi dence in any civil proceeding, including any hearing or
trial, except to establish for the court the right to maintain
the private right of action. A civil action brought under this
section shall be commenced no later than 1 year after the date
of determ nation of reasonable cause by the conm ssion. The
conmencenent of such action shall divest the conmi ssion of
jurisdiction of the conplaint, except that the conmm ssion nay
intervene in the civil action as a matter of right.
Not wi t hst andi ng t he above, the state and its agenci es and
subdi vi si ons shall not be liable for punitive damages. The
total anount of recovery against the state and its agencies

16
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and subdivi sions shall not exceed the linitation as set forth
ins. 768.28(5).

(6) Any administrative hearing brought pursuant to
par agraph (4)(b) shall be conducted under ss. 120.569 and
120.57. The conmi ssion nmay hear the case provided that the
final order is issued by nenbers of the conmi ssion who did not
conduct the hearing or the conm ssion may request that it be
heard by an adm nistrative |aw judge pursuant to s.
120.569(2)(a). |If the conmi ssion elects to hear the case, it
may be heard by a conmissioner. |If the conmi ssioner, after
the hearing, finds that a violation of the Florida C vi
Ri ghts Act of 1992 has occurred, the comm ssioner shall issue
an appropriate proposed order in accordance with chapter 120
prohibiting the practice and providing affirmative relief from
the effects of the practice, including back pay. |If the
adm nistrative |law judge, after the hearing, finds that a
violation of the Florida Civil R ghts Act of 1992 has
occurred, the adninistrative | aw judge shall issue an
appropriate reconrended order in accordance with chapter 120
prohibiting the practice and providing affirmative relief from
the effects of the practice, including back pay. Wthin 90
days of the date the recommended or proposed order is
rendered, the conmission shall issue a final order by
adopting, rejecting, or nodifying the recomended order as
provi ded under ss. 120.569 and 120.57. The 90-day period nmay
be extended with the consent of all the parties. An
adm ni strative hearing pursuant to paragraph (4)(b) nust be
requested no later than 35 days after the date of
determ nati on of reasonable cause by the conmission. |In any
action or proceedi ng under this subsection, the comm ssion, in
its discretion, may allow the prevailing party a reasonable
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attorney's fee as part of the costs. It is the intent of the
Legislature that this provision for attorney's fees be
interpreted in a manner consistent with federal case |aw
involving a Title VII action

(7) If the conmission determnes that there is not
reasonabl e cause to believe that a violation of the Florida
Cvil R ghts Act of 1992 has occurred, the conmi ssion shal
dism ss the conplaint. The aggrieved person nay request an
adm ni strative hearing under ss. 120.569 and 120.57, but any
such request nmust be nmade within 35 days of the date of
determ nati on of reasonable cause and any such hearing shal
be heard by an administrative |law judge and not by the
conm ssion or a conmissioner. |If the aggrieved person does
not request an administrative hearing within the 35 days, the

claimwill be barred. |If the administrative |aw judge finds
that a violation of the Florida Civil Rights Act of 1992 has
occurred, he or she shall issue an appropriate recomended

order to the comn ssion prohibiting the practice and
reconmending affirmative relief fromthe effects of the
practice, including back pay. Wthin 90 days of the date the
recommended order is rendered, the conm ssion shall issue a
final order by adopting, rejecting, or nodifying the
reconmended order as provided under ss. 120.569 and 120.57.
The 90-day period may be extended with the consent of all the
parties. |In any action or proceeding under this subsection
the commission, inits discretion, may allow the prevailing
party a reasonable attorney's fee as part of the costs. It is
the intent of the Legislature that this provision for
attorney's fees be interpreted in a manner consistent with
federal case lawinvolving a Title VII action. In the event
the final order issued by the conmission determnes that a

18
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violation of the Florida Civil R ghts Act of 1992 has
occurred, the aggrieved person may bring, within 1 year of the
date of the final order, a civil action under subsection (5)
as if there has been a reasonabl e cause deternination or
accept the affirmative relief offered by the conmi ssion, but
not bot h.

(8) In the event that the conmmission fails to
conciliate or deternine whether there is reasonabl e cause on
any conpl aint under this section within 180 days of the filing
of the conplaint, an aggrieved person may proceed under
subsection (4), as if the conm ssion determi ned that there was
reasonabl e cause

(9) No liability for back pay shall accrue froma date
nore than 2 years prior to the filing of a conplaint with the
conmi ssi on.

(10) A judgnent for the amount of danages and costs
assessed pursuant to a final order by the commi ssion may be
entered in any court having jurisdiction thereof and may be
enforced as any other judgnent.

(11) If a conplaint is within the jurisdiction of the
conmmi ssion, the conmission shall sinultaneously with its other
statutory obligations attenpt to elimnate or correct the
al | eged discrimnation by informal nethods of conference,
conciliation, and persuasion. Nothing said or done in the
course of such infornmal endeavors may be nade public or used
as evidence in a subsequent civil proceeding, trial, or
hearing. The conmission nmay initiate dispute resolution
procedures, including voluntary arbitration, by special
masters or nediators. The comm ssion nmay adopt rules as to
the qualifications of persons who nay serve as special nasters
and nedi ators.

19
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1 (12) Al conplaints filed with the comi ssion and al
2 | records and docunents in the custody of the conmi ssion, which
3|lrelate to and identify a particul ar person, including, but not
4 limted to, a conplainant, enployer, enploynent agency, | abor
5| organi zation, or joint |abor-mnagenent conmittee shall be

6 | confidential and shall not be disclosed by the conm ssion

7 | except to the parties or in the course of a hearing or

8 | proceedi ng under this section. The restriction of this

9 | subsection shall not apply to any record or docunent which is
10| part of the record of any hearing or court proceeding.

11 (13) Final orders of the comi ssion are subject to

12 | judicial review pursuant to s. 120.68. The conmission's

13 | determi nation of reasonable cause is not final agency action
14 | that is subject to judicial review Unless specifically

15| ordered by the court, the commencenent of an appeal does not
16 | suspend or stay the order of the conmi ssion, except as

17 | provided in the Rules of Appellate Procedure. |n any action
18 | or proceedi ng under this subsection, the court, inits

19 | discretion, may allow the prevailing party a reasonable
20| attorney's fee as part of the cost. It is the intent of the
21| Legislature that this provision for attorney's fees be
22 | interpreted in a manner consistent with federal case | aw
23| involving a Title VIl action. 1In the event the order of the
24 | court determines that a violation of the Florida Civil Rights
25| Act of 1992 has occurred, the court shall remand the matter to
26 | the commi ssion for appropriate relief. The aggrieved party
27 | has the option to accept the relief offered by the comn ssion
28 | or may bring, within 1 year of the date of the court order, a
29 | civil action under subsection (5) as if there has been a
30 | reasonabl e cause determination
31
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(14) The conmi ssion may adopt, pronul gate, anend, and
rescind rules to effectuate the purposes and policies of this
section and to govern the proceedi ngs of the conmi ssion under
this section.

(15) In any civil action or adninistrative proceedi ng
brought pursuant to this section, a finding that a person
enpl oyed by the state or any governnental entity or agency has
violated s. 760.10 shall as a matter of |law constitute just or
substantial cause for such person's discharge

Section 7. This act shall take effect upon becoming a
| aw.

Rk S R R Rk kS O R Rk S bk kR R S

HOUSE SUMVARY

Creates the "Fair Pay Act of 1999." Revises and creates
v?ragggup{OV|S|ons within the "Florida Gvil R ghts Act
0 0:

1. Provide that the Florida Comm ssion on Human ]

Rel ati ons establish guidelines which specify criteria for
determ ni ng whet her particular jobs are dom nated by .
enpl oyees of a particular sex, race, or national origin.

2, Provide clarifyin Ianguage Wi th respect to.

di scrimnation against individuals in conpensation

terns, conditionS, or privileges of enpl oynent which
constitutes an uni awful enpl oynent practice.

3. Provide specified wage di scl osure, recordkeeping, and
reporting requirenments of enployers and. provide

adm ni strative and civil renedies for violation of the
requirenents.
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