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B IIBy the Cormittee on Crine & Punishnment and Representative
a

1 Abill to be entitled

2 An act relating to sentencing; anendi ng s.

3 775.021, F.S., relating to rules of

4 construction; renoving exceptions to certain

5 construction guidelines which provide that the
6 legislative intent is to convict and sentence
7 for each crimnal offense in the course of one
8 crimnal episode or transaction and not to

9 allow the principle of lenity deternine

10 | egislative intent; anmending s. 874.04, F.S.
11 providi ng for enhanced penalties for conm ssion
12 of a felony or m sdeneanor, or a delinquent act
13 or violation of law that would be a felony or
14 m sdeneanor if committed by an adult, under

15 speci fi ed circunmstances when the defendant

16 commtted the charged offense for the purpose
17 of furthering, benefiting, or pronoting a

18 crimnal street gang; anending s. 921. 0022,

19 F.S., relating to the offense severity ranking
20 chart of the Crininal Punishnment Code; ranking
21 the of fense of knowingly transnmitting or
22 di ssem nating by conputer any notice or
23 advertisenent for the purpose of facilitating,
24 encouragi ng, offering, or soliciting sexua
25 conduct of or with a minor, or visually
26 depi cting such conduct; anending s. 921.0024,
27 F.S.; revising guidelines for application of a
28 specified sentence multiplier for offenses
29 related to crimnal street gangs; conformn ng
30 terni nol ogy; providing an effective date.
31
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Subsection (4) of section 775.021, Florida
4| Statutes, is anended to read:

5 775.021 Rules of construction.--

6 (4)(a) Woever, in the course of one crimna

7 | transaction or episode, commts an act or acts which

8 | constitute one or nore separate crimnal offenses, upon

9| conviction and adjudication of guilt, shall be sentenced

10 | separately for each crimnal offense; and the sentencing judge
11 | may order the sentences to be served concurrently or

12 | consecutively. For the purposes of this subsection, offenses
13 | are separate if each offense requires proof of an el enent that
14 | the other does not, without regard to the accusatory pl eading
15| or the proof adduced at trial

16 (b) The intent of the Legislature is to convict and
17 | sentence for each crimnal offense cormitted in the course of
18 | one crimnal episode or transaction and not to allow the

19 | principle of lenity as set forth in subsection (1) to
20 | determine legislative intent. Exeeptions—to—this—rute—of
21 | eonstruction—are:-
22 +—ofenses—which—reguire—identical—etenrents—of——proof—
23 2—OoHenses—whi-ch—are—degrees—of—the—sanre—-offense—as
24 | providet—by——statute—
25 I—Oofenses—which—aretesser—offenses—thestatutoery
26 | eterents—of—whi-ch—are——subsured—by—thegreater—offense—
27 Section 2. Section 874.04, Florida Statutes, is
28 | anended to read.
29 874.04 Crimnal street gang activity; enhanced
30| penalties.--Upon a finding by the court at sentencing that the
31| defendant conmitted the charged offense for the purpose of
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1| furthering, benefiting, or pronbting a crimnal street gang +s
2 | arenber—of—a—erimnal—street—gang, the penalty for any felony
3| or misdeneanor, or any delinquent act or violation of |aw

4 | which would be a felony or nisdeneanor if committed by an

5] adult, may be enhanced H—the—offender—was—anenber—of—a

6 | erimnal——street—gang—at—the—timre—of—the—commsston—of——such

7 | effense. Each of the findings required as a basis for such

8 | sentence shall be found by a preponderance of the evidence.

9 | The enhancenment will be as foll ows:

10 (1) (a) A misdeneanor of the second degree may be

11 | punished as if it were a m sdeneanor of the first degree.

12 (b) A misdeneanor of the first degree nay be puni shed
13 as if it were a felony of the third degree. For purposes of
14 | sentenci ng under chapter 921 and determnining incentive

15| gain-tine eligibility under chapter 944, such offense is

16 | ranked in level 1 of the offense severity ranking chart. The
17 | criminal street gang nmultiplier in s. 921.0024 does not apply
18 | to mi sdeneanors enhanced under this paragraph

19 (2)(a) A felony of the third degree may be puni shed as
201 if it were a felony of the second degree.

21 (b) A felony of the second degree nay be puni shed as
22 |1if it were a felony of the first degree.

23 (c) A felony of the first degree may be punished as if
24 1it were a life felony.

25

26 | For purposes of sentencing under chapter 921 and deternining
27 | incentive gain-tine eligibility under chapter 944, such fel ony
28 | offense is ranked as provided in s. 921.0022 or s. 921.0023,
29| and without regard to the penalty enhancenent in this

30 | subsection. For purposes of this section, penalty enhancenent
31| affects the applicable statutory nmaxi num penalty only.
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1 Section 3. Paragraph (f) of subsection (3) of section
2] 921.0022, Florida Statutes, 1998 Supplenent, is anended to
3| read:
4 921.0022 Crimnal Punishnment Code; offense severity
5| ranking chart. --
6 (3) OFFENSE SEVERI TY RANKI NG CHART
7
8| Florida Fel ony
9| Statute Degr ee Descri ption
10
11
12 (f) LEVEL 6
13 ] 316.027(1) (b) 2nd Acci dent involving death, failure
14 to stop; |eaving scene.
15| 316.193(2) (b) 3rd Fel ony DU, 4th or subsequent
16 convi cti on.
17 | 775.0875(1) 3rd Taking firearmfrom | aw
18 enforcenent officer
19| 775.21(9) 3rd Sexual predators; failure to
20 register; failure to renew
21 driver's license or
22 identification card.
23| 784.021(1) (a) 3rd Aggravat ed assault; deadly weapon
24 wi thout intent to kill
25| 784.021(1) (b) 3rd Aggravated assault; intent to
26 commt felony.
27 | 784. 041 3rd Fel ony battery.
28 | 784.048(3) 3rd Aggravat ed stal king; credible
29 t hr eat .
30 | 784.048(5) 3rd Aggr avat ed stal ki ng of person
31 under 16.
4
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1| 784.07(2)(c) 2nd Aggravat ed assault on | aw

2 enforcenent officer

3] 784.08(2)(b) 2nd Aggravat ed assault on a person 65
4 years of age or ol der

51| 784.081(2) 2nd Aggravat ed assault on specified
6 of ficial or enployee.

7| 784.082(2) 2nd Aggr avat ed assault by detai ned

8 person on visitor or other

9 det ai nee.

10| 784.083(2) 2nd Aggr avat ed assault on code

11 i nspector.

12 | 787.02(2) 3rd Fal se inprisonnment; restraining
13 Wi th purpose other than those in
14 s. 787.01.

15 ] 790. 115(2) (d) 2nd Di scharging firearmor weapon on
16 school property.

17 | 790. 161(2) 2nd Make, possess, or throw

18 destructive device with intent to
19 do bodily harm or danage
20 property.
21| 790. 164(1) 2nd Fal se report of deadly expl osive
22 or act of arson or violence to
23 state property.
24| 790. 19 2nd Shooting or throw ng deadly
25 mssiles into dwellings, vessels,
26 or vehicl es.
27 | 794.011(8) (a) 3rd Solicitation of mnor to
28 participate in sexual activity by
29 custodi al adult.
30| 794.05(1) 2nd Unl awf ul sexual activity with
31 speci fied mnor.

5
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1| 806.031(2) 2nd Arson resulting in great bodily
2 harmto firefighter or any other
3 per son.
41 810.02(3)(c) 2nd Burgl ary of occupied structure;
5 unarned; no assault or battery.
6 | 812.014(2)(b) 2nd Property stolen $20,000 or nore
7 but | ess than $100, 000, grand
8 theft in 2nd degree.
9] 812.13(2)(c) 2nd Robbery, no firearm or other
10 weapon (strong-armrobbery).
11 ] 817.034(4)(a) 1. 1st Conmmuni cati ons fraud, val ue
12 greater than $50, 000.
13| 817. 4821(5) 2nd Possess cl oni ng paraphernalia
14 with intent to create cloned
15 cellul ar tel ephones.
16 | 825.102(1) 3rd Abuse of an elderly person or
17 di sabl ed adul t.
18 | 825.102(3)(c) 3rd Negl ect of an elderly person or
19 di sabl ed adult.
20 | 825.1025(3) 3rd Lewd or |ascivious nol estation of
21 an el derly person or disabled
22 adul t .
23| 825.103(2)(c) 3rd Expl oiting an elderly person or
24 di sabl ed adult and property is
25 val ued at |ess than $20, 000.
26 | 827.03(1) 3rd Abuse of a child
27 | 827.03(3)(c) 3rd Negl ect of a child
28 | 827.071(2) &(3) 2nd Use or induce a child in a sexua
29 perfornmance, or pronote or direct
30 such performance
31| 836.05 2nd Threats; extortion

6
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1] 836.10 2nd Witten threats to kill or do

2 bodily injury.

3| 843.12 3rd Ai ds or assists person to escape
4

5] 847.0135(2) 3rd Use of conputer to facilitate or
6 solicit sexual conduct of or with
7 a minor.

8 | 847.0135(3) 3rd Solicitation of a child, via a

9 conputer service, to comit an
10 unl awf ul sex act.

11| 914. 23 2nd Retal i ati on agai nst a w tness,
12 victim or informant, with bodily
13 injury.

14 | 943. 0435(6) 3rd Sex offenders; failure to conply
15 with reporting requirenents.

16 | 944. 35(3) (a) 2. 3rd Committing malicious battery upon
17 or inflicting cruel or inhunman
18 treatnment on an i nmate or

19 of fender on conmmunity
20 supervision, resulting in great
21 bodi |y harm
22 | 944. 40 2nd Escapes.
23| 944. 46 3rd Har bori ng, concealing, aiding
24 escaped pri soners.
251 944.47(1) (a)5. 2nd I nt roducti on of contraband
26 (firearm weapon, or explosive)
27 into correctional facility.
28 | 951. 22(1) 3rd I ntoxicating drug, firearm or
29 weapon i ntroduced into county
30 facility.
31
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1 Section 4. Subsection (1) of section 921.0024, Florida
2| Statutes, 1998 Suppl enent, is anended to read:
3 921.0024 Crimnal Puni shnent Code; wor ksheet
4 | conputations; scoresheets. --
5 (1)(a) The Criminal Punishnment Code worksheet is used
6| to conmpute the subtotal and total sentence points as foll ows:
7
8 FLORI DA CRI M NAL PUNI SHVENT CODE
9 WORKSHEET
10
11 OFFENSE SCORE
12
13 Primary O fense
14 | Level Sent ence Points Tot al
L |
16 10 116 =
17 9 92 =
18 8 74 =
19 7 56 =
20 6 36 =
21 5 28 =
22 4 22 =
23 3 16 =
24 2 10 =
25 1 4 =
26
22
28 Tot al
29
30
31
8
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Addi ti onal O fenses
Level Sentence Points Count s Tot al
10 58 X =
9 46 X =
8 37 X =
7 28 X =
6 18 X =
5 5.4 X =
4 3.6 X =
3 2.4 X =
2 1.2 X =
1 0.7 X =
M 0.2 X =
Tot al
Victimlnjury
Level Sentence Points Nunber Tot al
2nd degree
nmur der -
death 240 X =
Deat h 120 X =
Severe 40 X =
Moder at e 18 X =
Sli ght 4 X =
Sexual
penetration 80 X =
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Sexual
cont act 40 X e =

IN

Primary Offense + Additional Offenses + VictimlInjury =
TOTAL OFFENSE SCORE

© 00 N o O

10 PRI OR RECORD SCORE
11
12 Prior Record

13 | Level Sent ence Points Nurber Tot al
S
15 10 29
16 9
17 8
18 7
19 6
20 5
21 4
22 3
23 2
24 1
25 M
26
22
28 Tot al

29
30 TOTAL OFFENSE SCORE. . . . .ottt it et e e e e e
31 TOTAL PRIOR RECORD SCORE. . . . ..ttt et et e e

SCoo kDM
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LEGAL STATUS. . . .
COMVUNI TY SANCTI ON VI CLATION. . . ..o
PRIOR SERI QUS FELONY. . . .. .. e
PRI OR CAPI TAL FELONY. . . ... e
FI REARM OR SEM AUTOVATI C VWEAPON. . . . ... ... e

PRI SON RELEASEE REOFFENDER (NO) (Y€S) .« v oo vt i i e eie e e
VI OLENT CAREER CRIM NAL (NO) (Y€S) .t vt v it it e e e s
HABI TUAL VI OLENT OFFENDER (NO) (Y€S) . . vt vt i
HABI TUAL OFFENDER (NO) (Y€S) .« v v ittt e e e e e e et e e
DRUG TRAFFI CKER (no) (yes) (x multiplier)...................
LAW ENF. PROTECT. (no)(yes) (x multiplier).................
MOTOR VEHI CLE THEFT (no)(yes) (x multiplier)...............
CRI M NAL STREET GANG OFFENSE MEMBER (no) (yes) (x

MUl tiplier) . e
DOVESTI C VI OLENCE | N THE PRESENCE OF RELATED CH LD

(no)(yes) (x multiplier). ... ... e

(b) WORKSHEET KEY:

Legal status points are assessed when any form of |egal status
existed at the time the offender committed an of fense before
the court for sentencing. Four (4) sentence points are
assessed for an offender's | egal status.

Community sanction violation points are assessed when a
community sanction violation is before the court for
11
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sentencing. Six (6) sentence points are assessed for each
community sanction violation, and each successive comunity
sanction violation; however, if the comunity sanction
violation includes a new fel ony conviction before the
sentencing court, twelve (12) comrunity sanction violation
poi nts are assessed for such violation, and for each
successive comunity sanction violation involving a new fel ony
conviction. Miultiple counts of community sanction violations
before the sentencing court shall not be a basis for

mul ti plying the assessnent of comrunity sanction violation
poi nts.

Prior serious felony points: If the offender has a prinmary

of fense or any additional offense ranked in level 8, level 9,
or level 10, and one or nore prior serious felonies, a single
assessnent of 30 points shall be added. For purposes of this
section, a prior serious felony is an offense in the

of fender's prior record that is ranked in level 8, level 9, or
| evel 10 under s. 921.0022 or s. 921.0023 and for which the

of fender is serving a sentence of confinenent, supervision, or
ot her sanction or for which the offender's date of release
from confinenent, supervision, or other sanction, whichever is
later, is within 3 years before the date the prinmary offense
or any additional offense was commtted.

Prior capital felony points: |If the offender has one or nore

prior capital felonies in the offender's crininal record,

points shall be added to the subtotal sentence points of the

of fender equal to twice the nunber of points the offender

receives for the primary of fense and any additional offense.

A prior capital felony in the offender's crinminal record is a
12
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previous capital felony offense for which the of fender has
entered a plea of nolo contendere or guilty or has been found
guilty; or a felony in another jurisdiction which is a capita
felony in that jurisdiction, or would be a capital felony if
the offense were committed in this state.

Possession of a firearm sem automatic firearm or machine
gun: |If the offender is convicted of comitting or attenpting
to conmit any felony other than those enunerated in s.
775.087(2) while having in his possession: a firearm as
defined in s. 790.001(6), an additional 18 sentence points are
assessed; or if the offender is convicted of comritting or
attenpting to conmit any felony other than those enunerated in
S. 775.087(3) while having in his possession a sem automatic
firearmas defined in s. 775.087(3) or a nmachi ne gun as
defined in s. 790.001(9), an additional 25 sentence points are
assessed.

Sentencing nultipliers:

Drug trafficking: |If the primary offense is drug trafficking
under s. 893.135, the subtotal sentence points are multiplied,
at the discretion of the court, for a level 7 or level 8
offense, by 1.5. The state attorney nmay nove the sentencing
court to reduce or suspend the sentence of a person convicted
of a level 7 or level 8 offense, if the offender provides
substantial assistance as described in s. 893.135(4).

Law enforcenent protection: |If the primary offense is a

violation of the Law Enforcenent Protection Act under s.

775.0823(2), the subtotal sentence points are nmultiplied by
13
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1|2.5. |If the primary offense is a violation of s. 775.0823(3),
21((4), (5, (6), (7), or (8), the subtotal sentence points are
3|l mltiplied by 2.0. If the primary offense is a violation of s.
41 784.07(3) or s. 775.0875(1), or of the Law Enforcenent

5] Protection Act under s. 775.0823(9) or (10), the subtotal

6 | sentence points are nultiplied by 1.5.

7

8| Gand theft of a notor vehicle: |If the primary offense is

9| grand theft of the third degree involving a notor vehicle and
10| in the offender's prior record, there are three or nore grand
11| thefts of the third degree involving a notor vehicle, the

12 | subtotal sentence points are nultiplied by 1.5.

13

14| Ofense related to crimnal street gang menber: |f the

15| offender is convicted of the primary offense and committed

16 | that offense for the purpose of furthering, benefiting, or

17 | pronoting a crininal street gang irs—found—tohave—been—a

18 | renber—of—a—crimnal—street—gang—at—the—tine—of—the——comrsston
19 | ef—the——primary—offense pursuant to s. 874.04, the subtotal

20 | sentence points shall be are nmultiplied by 1.5.

21

22 | Donestic violence in the presence of a child: |[If the offender
23| is convicted of the primary offense and the primary offense is
24| a crine of donestic violence, as defined in s. 741.28, which
25| was conmitted in the presence of a child under 16 years of age
26 | who is a famly household nenber as defined in s. 741.28(2)

27 | with the victimor perpetrator, the subtotal sentence points
28| are multiplied, at the discretion of the court, by 1.5.

29 Section 5. This act shall take effect upon becoming a
30| I aw.

31
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2 HOUSE SUVMMARY

3 . . . .
Renpoves exceptions to certain construction guidelines

4 providing that the legislative intent is to convict and
sentence " for each crimnal offense in the course of one

5 crimnal episode or transaction and not to allow the

5 principle of lenity deternmne legislative intent.

7 Provi des for enhanced penalties for conm ssion of a
felony or m sdeneanor, or a delinquent act or_ violation

8 of law that would be a felony or m sdeneanor if commtted
by an adult, under sPeC|f|ed ci rcunst ances when t he

9 defendant committed the charged offense for the purpose
of furtherlng, benefiting, of pronoting a crimnal street

10 gang or the defendant's Status in the Crimnal street
gan?. Revi ses guidelines for application of a specified

11 Sentence nmultiplier for offenses related to crimna
street gangs.

12

13 Provides for the applicability of certain guidelines for
concurrent or consecutive sentencing to all sentences,

14 rePardIess of whet her the offenses Occur in S|n?Ie or
mul'tiple crimnal episodes. Ranks the offense o

15 knowi ngly transmtting or disseninating b¥ conmput er any
notice or advertisenent for the_Purpose of facilitating,

16 encouragi ng, offering, or soliciting sexual conduct of "or
with a mnor, or visually deplctln? such conduct, on the

17 8L5ense severity ranking chart of the Crimnal Punishnent

e.

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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