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Florida Senate - 1999 SB 206

By Senator Laurent

17-500- 99 See HB
A bill to be entitled

An act relating to the Adnministrative Procedure
Act; anending ss. 120.52 and 120.536, F.S.
renoving entities described in ch. 298, F.S.
relating to water control districts, fromthe
definition of "agency"; providing that an
agency's confirmation of a statutory exenption
is not agency action and is not subject to
provisions relating to decisions that affect
substantial interests; providing additional
restrictions with respect to an agency's
rul emaki ng authority; anmending s. 120.56, F.S.
revising an agency's responsibilities in
response to a challenge to a proposed rule;
anending s. 120.57, F.S., relating to hearings
i nvolving disputed issues of material fact;
revising an agency's authority with respect to
rejection or nodification of conclusions of |aw
inits final order; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1) and
subsections (2) and (8) of section 120.52, Florida Statutes,
1998 Suppl enent, are anended to read:

120.52 Definitions.--As used in this act:

(1) "Agency" neans:

(b) Each state officer and state departnent,
departnmental unit described in s. 20.04, conmission, regiona
pl anni ng agency, board, multicounty special district with a
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majority of its governing board conprised of nonel ected
persons, and authority, including, but not limted to, the
Conmi ssion on Ethics and the Game and Fresh Water Fish
Conmi ssi on when acting pursuant to statutory authority derived
fromthe Legislature, educational units, and those entities
described in chapters 163, 298373, 380, and 582 and s.
186. 504, except any legal entity or agency created in whole or
in part pursuant to chapter 361, part |l, an expressway
authority pursuant to chapter 348, or any |egal or
admnistrative entity created by an interlocal agreenent
pursuant to s. 163.01(7), unless any party to such agreenent
is otherwi se an agency as defined in this subsection

(2) "Agency action" neans the whole or part of a rule
or order, or the equivalent, or the denial of a petition to
adopt a rule or issue an order. The termal so includes any
deni al of a request nade under s. 120.54(7). The term does not

i nclude an agency's confirmation or affirmance of a statutory

exenption, and such an act is not subject to s. 120.569 or s.
120. 57.
(8) "lInvalid exercise of delegated |egislative

authority" neans action which goes beyond the powers,
functions, and duties delegated by the Legislature. A proposed
or existing rule is an invalid exercise of del egated

| egislative authority if any one of the follow ng applies:

(a) The agency has materially failed to foll ow the
appl i cabl e rul emaki ng procedures or requirenents set forth in
this chapter;

(b) The agency has exceeded its grant of rul emaking
authority, citation to which is required by s. 120.54(3)(a)1.
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(c) The rule enlarges, nodifies, or contravenes the
specific provisions of law inplenented, citation to which is
required by s. 120.54(3)(a)l.

(d) The rule is vague, fails to establish adequate
standards for agency decisions, or vests unbridled discretion
in the agency;

(e) The rule is arbitrary or capricious;

(f) The rule is not supported by conpetent substanti al
evi dence; or

(g) The rule inposes regulatory costs on the regul at ed
person, county, or city which could be reduced by the adoption
of less costly alternatives that substantially acconplish the
statutory objectives.

A grant of rulemaking authority is necessary but not
sufficient to allow an agency to adopt a rule; a specific |aw
to be inplenented is al so required. An agency may adopt only
rules that inplement, interpret, or nake nore specific the
det ai | ed partiedutar powers and duties granted by the enabling
statute. No agency shall have authority to adopt a rule only
because it is reasonably related to the purpose of the
enabling legislation or is within the agency's class of powers

and duties and is not arbitrary and capricious, nor shall an
agency have the authority to inplenent statutory provisions
setting forth general legislative intent or policy. Statutory
| anguage granting rul emaki ng authority or generally describing
the powers and functions of an agency shall be construed to
extend no further than the detail ed partiedutar powers and
duties conferred by the sane statute.

Section 2. Subsection (1) of section 120.536, Florida
Statutes, is anended to read:
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1 120. 536 Rul enmaking authority; listing of rules

2 | exceeding authority; repeal; challenge.--

3 (1) A grant of rulenmaking authority is necessary but
4| not sufficient to allow an agency to adopt a rule; a specific
5|law to be inplenented is al so required. An agency nay adopt

6| only rules that inplenent, interpret, or make nore specific

7 | the detail ed partieutar powers and duties granted by the

8 | enabling statute. No agency shall have authority to adopt a

9| rule only because it is reasonably related to the purpose of
10| the enabling legislation or is within the agency's cl ass of
11 | powers and duties and is not arbitrary and capricious, nor

12 | shall an agency have the authority to inplenent statutory

13 | provisions setting forth general |egislative intent or policy.
14 | Statutory | anguage granting rul emaki ng authority or generally
15 | describing the powers and functions of an agency shall be

16 | construed to extend no further than the detail ed partieutar
17 | powers and duties conferred by the sane statute.

18 Section 3. Paragraph (a) of subsection (2) of section
19| 120.56, Florida Statutes, is anended to read:

20 120.56 Challenges to rules.--

21 (2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -
22 (a) Any substantially affected person may seek an

23| adnministrative deternination of the invalidity of any proposed
24 | rule by filing a petition seeking such a determnation with
25| the division within 21 days after the date of publication of
26 | the notice required by s. 120.54(3)(a), within 10 days after
27 | the final public hearing is held on the proposed rule as

28 | provided by s. 120.54(3)(c), within 20 days after the

29 | preparation of a statenent of estimated regulatory costs

30| required pursuant to s. 120.541, if applicable, or within 20
31| days after the date of publication of the notice required by
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s. 120.54(3)(d). The petition shall state with particularity
the objections to the proposed rule and the reasons that the
proposed rule is an invalid exercise of delegated |egislative
authority. The agency then has the burden of going forward

and the burden to prove by a preponderance of the evidence

that the proposed rule is not an invalid exercise of del egated
| egislative authority as to the objections raised. Any person
who is substantially affected by a change in the proposed rule
may seek a determination of the validity of such change. Any
person not substantially affected by the proposed rule as
initially noticed, but who is substantially affected by the
rule as a result of a change, may chal | enge any provision of
the rule and is not limted to challenging the change to the
proposed rul e.

Section 4. Paragraph (1) of subsection (1) of section
120.57, Florida Statutes, 1998 Suppl enent, is anended to read:

120.57 Additional procedures for particular cases.--

(1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS
I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

(1) The agency may adopt the recommended order as the
final order of the agency. The agency in its final order nay
reject or nodify the clearly erroneous conclusions of |aw over

which it has substantive jurisdiction and the interpretation

of administrative rules over which it has substantive
jurisdiction. Rejection or nodification of conclusions of |aw
may not formthe basis for rejection or nodification of
findings of fact. The agency nmay not reject or nodify the
findings of fact unless the agency first determnes froma
review of the entire record, and states with particularity in
the order, that the findings of fact were not based upon
conpet ent substantial evidence or that the proceedi ngs on
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1| which the findings were based did not conply with essenti al

2| requirements of law. The agency nmamy accept the recommended

3| penalty in a reconmended order, but nmay not reduce or increase

4]1it without a review of the conplete record and wi thout stating

5|with particularity its reasons therefor in the order, by

6| citing to the record in justifying the action

7 Section 5. This act shall take effect upon becoming a

8| I aw

9
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11 LEG SLATI VE SUMVARY

12 Renoves entities described in ch. 298, F.S., relating to
water control districts, fromthe definition of "agenhcy"

13 under the Adm nistrative Procedure Act. Provides that an
agency's confirmation of a statutory exenption is not

14 agency.  action under the act and is hot subject to
provisions relating to decisions that affect substantial

15 Interests. ProvideS additional restrictions with respect
to an agency's rul emaking authority, Revises an agency's

16 responsibilities in response to a challenge to a proposed
rule. Revises an agency s authority with respect to.

17 rejection or nodification of conclusions of lawin its
final order followi ng a hearing involving disputed issues

18 of material fact.
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