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Fl ori da House of Representatives - 1999 HB 2093

By the Conmittee on Children & Fam |lies and Representative
Mur man

Abill to be entitled
An act relating to child welfare; anending s.
409. 1671, F.S., relating to privatization of
foster care and related services; requiring
communi ty- based agencies providing foster care
and rel ated services under contract with the
Departnent of Children and Family Services to
obtain certain liability insurance coverage;
requiring such coverage for such agencies
subcontractors; providing limtations on
liability in tort actions; providing
excl usi veness of liability; providing for
distribution, transfer, and use of certain
excess or additional funds for foster care and
rel ated services provided under contract with
the departnent; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (c) through (h) are added to
subsection (1) of section 409.1671, Florida Statutes, 1998
Suppl enent, and subsection (7) is added to said section, to
read:

409. 1671 Foster care and rel ated servi ces;
privatization. --

(1)

(c) Any community-based agency that provides foster

care and related services to children and fanm |ies under

contract with the departnent pursuant to this section nust, as

a part of its contract, obtain general liability insurance

coverage. Any tort action brought against an eligible | ead
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communi ty-based provider shall be limted to net econonic

danmages, including, but not limted to, past and future

nedi cal expenses, wage | oss, and | oss of earning capacity,

of fset by any collateral source paynents paid. Any offset of

coll ateral source paynents nade as of the date of the

settl enment or judgnent shall be in accordance with s. 768. 76.

The state shall hold harnm ess the private providers for

noneconom ¢ danages over $200, 000 pursuant to s. 768.28.

(d) The liability of an eligible |l ead conmunity-based

provider prescribed in this section shall be exclusive and in

place of all other liability of such provider. The sane

imunities fromliability enjoyed by such provider shal

extend as well to each enpl oyee of the provider when such

enpl oyee is acting in furtherance of the provider's business.

Such imunities shall not be applicable to a provider or an

enpl oyee who acts in a cul pably negligent manner or with

unpr ovoked physi cal aggression when such acts result in injury

or death or such acts proximately cause such injury or death,

nor shall such immunities be applicable to enpl oyees of the

sane provider when each is operating in the furtherance of the

provider's business, but they are assigned primarily to

unrelated works within private or public enploynent. The sane

i munity provisions enjoyed by a provider shall also apply to

any sole proprietor, partner, corporate officer or director

supervi sor, or other person who in the course and scope of his

or her duties acts in a nanagerial or policymaking capacity

and the conduct which caused the alleged injury arose within

the course and scope of said managerial or policynaking duties

and was not a violation of a |law, whether or not a viol ation

was charged, for which the maxi num penalty which nmay be
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1| inposed does not exceed 60 days' inprisonnment as set forth in
2| s. 775.082.

3 (e) Any subcontractor of an eligible | ead

4 | conmuni ty-based agency that provides foster care and rel ated
5| services to children and families under contract with the

6 | departnent pursuant to this section nust, as a part of its

7 | subcontract, be covered under a general liability insurance

8| policy. Any tort action brought against a subcontractor of an
9] eligible | ead communi ty-based provider which is a direct

10 | provider of foster care and rel ated services shall be linited
11 ] to net econom ¢ damages, including, but not limted to, past
12 | and future nedi cal expenses, wage |oss, and | oss of earning
13 | capacity, offset by any collateral source paynents paid. Any
14 | offset of collateral source paynents nade as of the date of
15| the settlenent or judgnent shall be in accordance with s.

16 | 768. 76. The state shall hold harnml ess the private providers
17 | for noneconomni ¢ damages over $200, 000 pursuant to s. 768. 28.
18 (f) The liability of a subcontractor of an eligible

19 | | ead communi ty-based provider which is a direct provider of
20| foster care and related services as prescribed in this section
21| shall be exclusive and in place of all other liability of such
22 | provider. The sane inmunities fromliability enjoyed by such
23 | subcontractor provider shall extend as well to each enpl oyee
24 | of the subcontractor when such enployee is acting in

25| furtherance of the subcontractor's business. Such inmunities
26 | shall not be applicable to a subcontractor or an enpl oyee who
27 | acts in a cul pably negligent manner or with unprovoked

28 | physi cal aggressi on when such acts result in injury or death
29 | or such acts proxi nately cause such injury or death, nor shal
30| such immunities be applicable to enpl oyees of the sane

31 | subcontractor when each is operating in the furtherance of the
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1| subcontractor's business, but they are assigned prinmarily to
2| unrelated works within private or public enploynent. The sane
3| imunity provisions enjoyed by a subcontractor shall also

4| apply to any sole proprietor, partner, corporate officer or

5] director, supervisor, or other person who in the course and

6 | scope of his or her duties acts in a managerial or

7 | policymaking capacity and the conduct which caused the all eged
8|linjury arose within the course and scope of said managerial or
9| policymaking duties and was not a violation of a | aw, whether
10| or not a violation was charged, for which the nmaxi nrum penalty
11 | which nmay be inposed does not exceed 60 days' inprisonnent as
12 | set forth in s. 775.082.

13 (g) The Legislature is cognizant of the increasing

14 | costs of goods and services each year and recogni zes that

15| fixing a set anpbunt of conpensation actually has the effect of
16 | a reduction in conpensation each year. Accordingly, the

17 | conditional limtation on nonecononic danages in this section
18 | shall be increased at the rate of 5 percent each year

19 | prorated fromthe effective date of this paragraph to the date
20 | at whi ch nonecononi ¢ danmages subject to such limtation are
21 | awarded by final judgnent or settlenent.
22 (h) |f any paragraph, sentence, clause, phrase, or
23 | word of this subsection is for any reason held or declared to
24 | be unconstitutional, invalid, inoperative, ineffective,
25| i napplicable, or void, such invalidity or unconstitutionality
26 | shall not affect the portions of this subsection not so held
27| to be unconstitutional, void, invalid, or ineffective, or
28 | affect the application of this subsection to other
29 | circunstances not so held to be invalid, it being the express
30| legislative intent that any such unconstitutional, illegal
31| invalid, ineffective, inapplicable, or void portion or
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portions of this subsection did not induce its passage, and

that without the inclusion of any such unconstitutional

illegal, invalid, ineffective, or void portions of this

subsection, the Legislature woul d have enacted the valid and

constitutional portions thereof.
(7) Notwithstanding the provisions of s. 215.425, al
docunent ed federal funds earned for the current fiscal year by

t he departnent and community-based agenci es that exceed the

anount appropriated by the Legislature shall be distributed

based on a schedul e and net hodol ogy devel oped by the

departnment and approved by the Executive Ofice of the

Governor. Additional state funds appropriated by the

Legi sl ature for comunity-based agenci es or nade avail abl e

pursuant to the budgetary anendnent process described in s.

216. 177 shall be transferred to the comunity-based agenci es.

The comuni ty-based agenci es shall use any such funds made

avail abl e under this subsection for the sole purpose of

providing child welfare services. The departnent shall anend a

communi ty- based agency's contract to permt expenditure of

t hese funds.

Section 2. This act shall take effect upon becoming a
| aw.
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HOUSE SUMVARY

Requi res conmuni ty-based agenci es contractln? to provide
foster care and rel ated services through confract wth,
the Departnent of Children and Famly Services to obtain
certain liability insurance coverage. Requires such
coverage for such agencies' subconfractors. Provides
limtafions on tort actions. Provides excl usiveness of
l[1ability. Provides for distribution, transfer, and use
of certain excess or additional funds for foster care and
rel ated services provided under contract with the

depart nent.
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