Florida Senate - 1999 CS for CS for SB 2192

By the Cormittees on Judiciary; Children and Famlies; and
Senator Klein

308-2064-99

1 A bill to be entitled

2 An act relating to civil conmmitnent of sexually
3 violent predators; providing a directive to the
4 Division of Statutory Revision; transferring

5 provisions relating to civil conmtnent of

6 sexual ly violent predators to ch. 394, F.S.

7 relating to nental health; amending s. 27.51

8 F.S.; clarifying duty of the public defender to
9 represent sexually violent predators who are
10 i ndigent; prohibiting a public defender from
11 representing such persons in civil actions and
12 adm ni strative proceedi ngs; renunbering and

13 anending s. 916.31, F.S.; conform ng

14 cross-references; creating s. 394.911, F.S.

15 declaring legislative intent with respect to
16 procedures to be used for commtnent of

17 sexual |y viol ent predators; renunbering and

18 anending s. 916.32, F.S.; defining the term

19 "secretary"; redefining the term"sexually
20 violent offense" to revise the applicability of
21 the act; renunbering and anending s. 916. 33,
22 F.S.; prescribing additional notice
23 requirenments; requiring additional information
24 revising conposition of nmultidisciplinary
25 teans; providing for additional elenents of
26 assessnent of offenders; providing
27 clarification on assessnents and
28 reconmendations to state attorneys; creating s.
29 394.9135, F.S.; prescribing procedures to be
30 followed for evaluation and filing petitions
31 for offenders being i mediately rel eased from
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1 confi nenent; renunbering and anendi ng s.

2 916.34, F.S.; revising requirenents for filing
3 a petition; renunbering and anmending s. 916. 35,
4 F.S.; revising procedures relating to

5 determ nati on of probable cause; creating s.

6 394.9155, F.S.; providing rules of procedure

7 and evi dence; renunbering and anendi ng s.

8 916.36, F.S.; prescribing jury size in a trial
9 to determi ne whether a person is a sexually

10 vi ol ent predator; renunbering and anendi ng s.
11 916.37, F.S.; revising conmm tnent procedures;
12 providing for paynent for counsel and costs in
13 cases involving indigent defendants;

14 renunbering and anending s. 916.38, F.S.

15 conform ng cross-references; renunbering and
16 anending s. 916.39, F.S.; conform ng

17 t ermi nol ogy; renunbering and arendi ng s.

18 916.40, F.S.; revising procedures for

19 petitioning for rel ease; renunbering and
20 anending s. 916.41, F.S.; revising guidelines
21 relating to rel ease of records; renunbering and
22 anending s. 916.42, F.S.; conform ng
23 cross-references; renunbering and anendi ng s.
24 916.43, F.S.; conforning cross-references;
25 renunbering and anending s. 916.44, F.S.
26 conform ng cross-references; renunbering and
27 anending s. 916.45, F.S.; revising provision
28 relating to applicability of act; renunbering
29 and anending s. 916.46, F.S.; revising notice
30 requi rements upon rel ease of persons committed
31 as sexually violent predators; renunbering and
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anmending s. 916.47, F.S.; providing requirenent
to notify specified persons upon escape of
person comitted as sexually violent predators;
renunbering and anending s. 916.48, F.S.
conform ng cross-references; renunbering and
anending s. 916.49, F.S.; conform ng
cross-references; creating s. 394.930, F.S.
directing the Departnent of Children and Fanily
Services to adopt certain rules; requiring the
Departnent of Corrections to produce quarterly
reports; requiring the Ofice of Program Policy
Anal ysi s and Governnent Accountability to
conduct a study and report to the Legislature;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. The Division of Statutory Revision is

requested to designate sections 394.910-394. 930, Florida
Statutes, as part V of chapter 394, Florida Statutes, and to

entitle such part as "lInvoluntary Gvil Commitnent of Sexually

Violent Predators.”

Section 2. Subsection (1) of section 27.51, Florida
Statutes, is anended to read:

27.51 Duties of public defender.--

(1) The public defender shall represent, w thout

addi ti onal conpensation, any person who is determined by the
court to be indigent as provided in s. 27.52 and who is:
(a) Under arrest for, or is charged with, a felony;
(b) Under arrest for, or is charged with, a
m sdeneanor, a violation of chapter 316 which is punishable by
3
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1| inprisonnent, crimnal contenpt, or a violation of a nunicipa
2| or county ordinance in the county court, unless the court,

3| prior totrial, files in the cause an order of no inprisonnment
4 | which states that the defendant will not be inprisoned if he
5| or she is convicted;

6 (c) Alleged to be a delinquent child pursuant to a

7| petition filed before a circuit court; or

8 (d) Sought by petition filed in such court to be

9] involuntarily placed as a nentally ill person or sexually

10| violent predator or involuntarily adnmitted to residential

11 | services as a person with devel opnental disabilities. However,
12 | a public defender does not have the authority to represent any
13 | person who is a plaintiff in a civil action brought under the
14| Florida Rules of Cvil Procedure, the Federal Rules of Cvil
15| Procedure, or the Federal Statutes, or who is a petitioner in
16 | an administrative proceeding challenging a rul e under chapter
17 ] 120, unless specifically authorized by statute.

18 Section 3. Section 916.31, Florida Statutes, 1998

19 | Suppl enent, is transferred, renunbered as section 394. 910,

20| Florida Statutes, and anended to read:

21 394. 910 946-—3% Legislative findings and intent.--The
22 | Legislature finds that a small but extrenely dangerous nunber
23| of sexually violent predators exist who do not have a nental
24 | di sease or defect that renders them appropriate for

25| involuntary treatnent under the Baker Act, part | of this

26 | chapt er s5—394451+-3944789, which is intended to provide

27 | short-termtreatnment to individuals with serious nental

28 | disorders and then return themto the community. In contrast
29 | to persons appropriate for civil conmm tnent under the Baker
30| Act, sexually violent predators generally have antisoci al

31| personality features which are unanenable to existing nenta

4
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1]lillness treatnent nodalities, and those features render them
2| likely to engage in crimnal, sexually violent behavior. The
3| Legislature further finds that the likelihood of sexually

4| violent predators engaging in repeat acts of predatory sexua
5] violence is high. The existing involuntary conm t nent

6 | procedures under the Baker Act for the treatnent and care of
7| mentally ill persons are inadequate to address the risk these
8 | sexually violent predators pose to society. The Legislature

9| further finds that the prognosis for rehabilitating sexually
10| violent predators in a prison setting is poor, the treatnent
11 | needs of this population are very long term and the treatnent
12 | nodalities for this population are very different fromthe

13| traditional treatnment nodalities for people appropriate for
14 | commitment under the Baker Act. It is therefore the intent of
15| the Legislature to create a civil commitnent procedure for the
16 | long-termcare and treatnment of sexually violent predators.
17 Section 4. Section 394.911, Florida Statutes, is

18 | created to read:

19 394.911 Legislative intent.--The Legislature intends
20 | that persons who are subject to the civil conmm tnent procedure
21| for sexually violent predators under this part be subject to
22 | the procedures established in this part and not to the

23| provisions of part | of this chapter. Less restrictive

24 | alternatives are not applicable to cases initiated under this
25 | part.

26 Section 5. Section 916.32, Florida Statutes, 1998

27 | Suppl enent, is transferred, renunbered as section 394.912,

28| Florida Statutes, and anended to read:

29 394.912 946-32 Definitions.--As used in this part ss—
30 | 9463491649, the term

31
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(1) "Agency with jurisdiction" neans the agency that
rel eases, upon |awful order or authority, a person who is
serving a sentence in the custody of the Departnent of
Corrections, a person who was adjudicated delinquent and is
commtted to the custody of the Department of Juvenile
Justice, or a person who was involuntarily commtted to the
custody of the Departnent of Children and Family Services upon
an adj udication of not guilty by reason of insanity.

(2) "Convicted of a sexually violent offense" neans a
person who has been

(a) Adjudicated guilty of a sexually violent offense
after a trial, guilty plea, or plea of nolo contendere;

(b) Adjudicated not guilty by reason of insanity of a
sexual Iy violent offense; or

(c) Adjudicated delinquent of a sexually violent
of fense after a trial, guilty plea, or plea of nolo
cont ender e.

(3) "Departnent" neans the Departnent of Children and
Fam |y Servi ces.

(4) "Likely to engage in acts of sexual viol ence"
neans the person's propensity to comit acts of sexua
violence is of such a degree as to pose a nenace to the health
and safety of others.

(5) "Mental abnormality" means a nental condition
affecting a person's enotional or volitional capacity which
predi sposes the person to comrit sexually violent offenses.

(6) "Person" neans an individual 18 years of age or
ol der who is a potential or actual subject of proceedings
under this part ss—916-31-916-49.

(7) "Secretary" neans the Secretary of the Departnent

of Children and Fanily Services.
6
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(8) 7 "Sexually notivated" means that one of the
pur poses for which the defendant conmitted the crine was for
sexual gratification.
(9) £8) "Sexually violent offense" neans:

(a) Murder of a human bei ng while engaged i n sexua
battery in violation of s. 782.04(1)(a)?2.

(b) Kidnapping of a child under the age of 13 16 and,
in the course of that offense, committing:

1. Sexual battery; or

2. Alewd, lascivious, or indecent assault or act upon
or in the presence of the child;

(c) Committing the offense of false inprisonnent upon
a child under the age of 13 146 and, in the course of that
of fense, comitting:

1. Sexual battery; or

2. Alewd, lascivious, or indecent assault or act upon
or in the presence of the child;

(d) Sexual battery in violation of s. 794.011

(e) Lewd, lascivious, or indecent assault or act upon
or in presence of the child in violation of s. 800. 04;

(f) An attenpt, crimnal solicitation, or conspiracy,
in violation of s. 777.04, of a sexually violent offense;

(g) Any conviction for a felony offense in effect at
any tinme before Cctober 1, 1998, which is conparable to a
sexual |y violent offense under paragraphs (a)-(f) or any
federal conviction or conviction in another state for a felony
offense that in this state would be a sexually viol ent
of fense; or

(h) Any crimnal act that, either at the tinme of
sentencing for the offense or subsequently during civil
comm tment proceedi ngs under this part ss—946-31-916-49, has

7

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NOO®Uu D WNPRER O

r

gég 8a Senate - 1999 CS for CS for SB 2192

5 64- 99
been deterni ned beyond a reasonabl e doubt to have been
sexual |y notivat ed

(10) 9) "Sexual |y violent predator" means any person
who:

(a) Has been convicted of a sexually violent offense;
and

(b) Suffers froma nental abnornmality or personality
di sorder that nmmkes the person likely to engage in acts of
sexual violence if not confined in a secure facility for
|l ong-termcontrol, care, and treatnent.

(11) ¢36) "Total confinenent” neans that the person is
currently being held in any physically secure facility being
operated or contractually operated for the Departnent of
Corrections, the Departnent of Juvenile Justice, or the
Departnent of Children and Fam |y Services.

Section 6. Section 916.33, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 913,
Fl ori da Statutes, and anended to read:
394.913 94633 Notice to state attorney and
nmul tidisciplinary team of rel ease of sexually violent
predator; establishing nultidisciplinary teans; information to

be provided to nultidisciplinary teans team --

(1) The agency with jurisdiction over a person who has
been convicted of a sexually violent offense shall give
witten notice to the multidisciplinary team and a copy to
the state attorney of the circuit where that person was | ast
convicted of a sexually violent offense. If the person has

never been convicted of a sexually violent offense in this

state but has been convicted of a sexually violent offense in

another state or in federal court, the agency with

jurisdiction shall give witten notice to the
8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNNMNNNNRRRRRRR PR B R
P O © 0 ~N O U0~ WNIEREPRO O ®NOO O M WN R O

gégr 8a Senate - 1999 CS for CS for SB 2192

i
2064- 99

nmul tidisciplinary teamand a copy to the state attorney of the

circuit where the person was |last convicted of any offense in

this state. |If the person is being confined in this state

pursuant to interstate conpact and has a prior or current

conviction for a sexually violent offense, the agency with

jurisdiction shall give witten notice to the

nmul tidisciplinary teamand a copy to the state attorney of the

circuit where the person plans to reside upon release or, if

no residence in this state is planned, the state attorney in

the circuit where the facility fromwhich the person to be

released is |located. The witten notice nust be given to the

nmul tidisciplinary teamand the state attorney at | east 365 186

days or, in the case of an adjudicated conmitted delinquent,
at | east 90 days before:

(a) The anticipated release fromtotal confinenment of
a person who has been convicted of a sexually violent offense,
except that in the case of persons who have been returned to
total confinenent for no nore than 90 days, witten notice
nmust be given as soon as practicable followi ng the person's
return to confi nenent; or

(b) The anticipated hearing regardi ng possi bl e rel ease
of a person who has been found not guilty by reason of
insanity or nental incapacity of a sexually violent offense.

(2) The agency with jurisdiction shall provide the
nmul tidisciplinary teamwith the follow ng i nformation

(a) The person's nane; identifying characteristics;
anticipated future residence; the type of supervision the
person will receive in the community, if any; and the person's
of fense history; and

(b) The person's crinminal history, including police

reports, victimstatenents, presentence investigation reports,
9
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1| post-sentence investigation reports, if available, and any

2 | other docunents containing facts of the person's crimna

3| incidents;

4 (c) Mental health, nental status, and nedical records,
5lincluding all clinical records and notes concerning the

6 | person,

7 (d) tb) Docunentation of institutional adjustment and

8 | any treatnent received and, in the case of an adjudi cated

9| delinquent conmitted to the Departnent of Juvenile Justi ce,
10 | copies of the npbst recent perfornmance plan and perfornmance
11 | summary,; and—

12 (e) |If the person was returned to custody after a

13 | period of supervision, docunentation of adjustnent during

14 | supervision and any treatnent received.

15

16 | The provisions of this section are not jurisdictional, and
17 | failure to conply with themin no way prevents the state

18 | attorney from proceedi ng agai nst a person ot herw se subject to
19 | the provisions of this part ss—916-—3191649.

20 (3)(a) The secretary ef—tchitdren—andFfamty—Servieces
21| shall establish a nultidisciplinary team or teans—which—shat+
22 | retud L I b . holoai ’

23 | 1 I b . I L I hot-egi-st

2a | des o I ¢ Chitd I . . .
25 (b) Each teamshall include, but is not linmted to,
26 | two licensed psychiatrists or psychol ogists or one licensed
27 | psychiatrist and one licensed psychol ogist. The

28 | multidisciplinary teamshall assess and eval uate each person
29 | referred to the team The assessnent and eval uati on shal

30| include a review of the person's institutional history and
31| treatnent record, if any, the person's crinminal background,

10
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1| and any other factor that is relevant to the determnation of
2 | whether such person is a sexually violent predator

3 (c) The assessnent and eval uation nay also include, if
4 | warranted, a nental health exami nation, including a persona
5]interview, of the person by a |licensed psychiatrist or

6| licensed clinical psychol ogist who is a nenber of the

7| multidisciplinary teamor who is otherw se desi gnated by the
8 | depart nent.

9 (d) The Attorney General's Ofice shall serve as |ega
10 | counsel to the nmultidisciplinary team

11 (e) Fhe—team-Wthin 45 days after receiving notice,

12 | there shall be a witten assessnent as to assess whether the
13 | person neets the definition of a sexually violent predator and
14| a witten recomendati on, which shall be provided toprovide
15| the state attorney wth—i+ts—witten—assesshent—and

16 | recommendat+onr. The witten recommendati on shall be provided
17 | by the Departnent of Children and Fanmily Services and shal
18 | include the witten report of the multidisciplinary team

19 Section 7. Section 394.9135, Florida Statutes, is

20| created to read:

21 394.9135 |Imedi ate rel eases fromtotal confinenment;
22 | transfer of person to departnent; tinme linitations on

23 | assessnent, notification, and filing petition to hold in

24 | custody; filing petition after rel ease. --

25 (1) If the anticipated release fromtotal confinenent
26 | of a person who has been convicted of a sexually viol ent

27 | of fense becones i mediate for any reason, the agency with

28 | jurisdiction shall upon i nmedi ate rel ease fromtotal

29 | confinenent transfer that person to the custody of the

30 | Departnent of Children and Fanmly Services to be held in an
31| appropriate secure facility.

11
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1 (2) Wthin 72 hours after transfer, the

2| multidisciplinary team shall assess whether the person neets
3| the definition of a sexually violent predator. |If the

4 | nultidisciplinary team determi nes that the person does not

5| neet the definition of a sexually violent predator, that

6 | person shall be inmediately released. If the nultidisciplinary
7| teamdetermnes that the person neets the definition of a

8| sexually violent predator, the teamshall provide the state

9| attorney, as designated by s. 394.913, with its witten

10 | assessnent and recommendation within the 72-hour period or, if
11| the 72-hour period ends on a weekend or holiday, within the
12 | next working day thereafter

13 (3) Wthin 48 hours after receipt of the witten

14 | assessnent and recommendation fromthe multidisciplinary team
15| the state attorney, as designated in s. 394.913, may file a
16 | petition with the circuit court alleging that the person is a
17 | sexual ly violent predator and stating facts sufficient to

18 | support such allegation. If a petitionis not filed within 48
19 | hours after receipt of the witten assessnent and

20 | recommendation by the state attorney, the person shall be

21| imediately released. If a petitionis filed pursuant to this
22 | section and the judge deternines that there is probabl e cause
23| to believe that the person is a sexually violent predator, the
24 | judge shall order the person be maintained in custody and held
25| in an appropriate secure facility for further proceedings in
26 | accordance with this part.

27 (4) The provisions of this section are not

28 | jurisdictional, and failure to conply with the tine

29 | limtations, which results in the rel ease of a person who has
30 | been convicted of a sexually violent offense, is not

31| dispositive of the case and does not prevent the state

12
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attorney from proceedi ng agai nst a person ot herw se subject to

the provisions of this part.
Section 8. Section 916.34, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 914,

Fl ori da Statutes, and anended to read:

394. 914 91634 Petition; t+wercontents.--Foll ow ng
receipt of the witten assessnent and recommendati on fromthe
mul tidisciplinary team the state attorney, in accordance with

s. 394. 913, irr—thejuthectral—eireuit—nwhere—theperson—comitted
the—sexuvatHy—viotent—offense may file a petition with the

circuit court alleging that the person is a sexually viol ent

predator and stating facts sufficient to support such
all egation. No fee shall be charged for the filing of a

petition under this section
Section 9. Section 916.35, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 915,

Fl ori da Statutes, and anended to read:

394. 915 94635 Determi nation of probabl e cause;
hearing; eval uation; respondent taken into custody; bail.--

(1) When the state attorney files a petition seeking
to have a person declared a sexually violent predator, the
judge shall deternine whether probable cause exists to believe
that the person nanmed in the petition is a sexually violent
predator. If the judge determnes that there is probable cause
to believe that the person is a sexually violent predator, the
judge shall order direet that the person remain in custody and
be imedi ately transferred t o betaken—into—custody—and—hetd

i/ an appropriate secure facility if the person's

i ncarcerative sentence expires.

(2) Upon the expiration of the incarcerative sentence

and before the rel ease fromcustody of a person whomthe
13
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mul tidisciplinary teamreconrends for civil comm tnent, but
after the state attorney files a petition under s. 394.914 s+
91633, the state attorney may further petition the court for
an adversarial probable cause hearing. The person shall be
provided with notice of, and an opportunity to appear in
person at, an adversarial hearing. At this hearing, the judge
shal | :

(a) Receive evidence and hear argunent fromthe person
and the state attorney; and

(b) Deternine whether probable cause exists to believe
that the person is a sexually violent predator

(3) At the adversarial probable cause hearing, the
person has the right to:

(a) Be represented by counsel

(b) Present evidence;

(c) Cross-exanine any witnesses who testify agai nst
t he person; and

(d) View and copy all petitions and reports in the
court file.

(4) If the court again concludes that there is
probabl e cause to believe that the person is a sexually
violent predator, the court shall order di+reet that the person
be held in an appropriate secure facility upon the expiration

of his or her incarcerative sentence in—the—<county—where—the
L T I . I | healtt
professionalt

(5) After a court finds probable cause to believe that

the person is a sexually violent predator, the person nust be
held in custody in a secure facility w thout opportunity for
pretrial release or release during the trial proceedings.

14
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Section 10. Section 394.9155, Florida Statutes, is

created to read
394. 9155 Rules of procedure and evidence.--1n al

civil commitnent proceedings for sexually violent predators

under this part, the followi ng shall apply:

(1) The Florida Rules of Civil Procedure apply unless

ot herwi se specified in this part;

(2) The Florida Rules of Evidence apply unl ess

ot herwi se specified in this part;

(3) The psychot herapist-patient privil ege under s.

90. 503 does not exist or apply for conmmrunications relevant to

an issue in proceedings to involuntarily conmit a person under

this part;
(4) The court nmmy consi der evidence of prior behavior

by a person who is subject to proceedi ngs under this part if

such evidence is relevant to proving the person has a nental

abnormality, personality disorder, or propensity to commt

sexual offenses; and

(5) Hearsay evidence, including reports of a nenber of

the multidisciplinary teamor reports produced on behal f of

the multidisciplinary team is admissible in proceedi ngs under

this part unless the court finds that such evidence is not

reliable. However, hearsay evidence nmay not be used as the

sole basis for committing a person under this part.
(6) Rules adopted under s. 394.930 shall not
constitute:

(a) An evidentiary predicate for the admi ssion of any

physi cal evidence or testinony;

(b) A basis for excluding or otherwise liniting the

presentation of any physical evidence or testinony in judicial

proceedi ngs under this part; or
15
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(c) Elenents of the cause of action that the state

needs to allege or prove in judicial proceedings under this

part.

The failure of any party to conply with such rul es shall not

constitute a defense in any judicial proceedings under this

part.

Section 11. Section 916.36, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 916,

Fl ori da Statutes, and anended to read:

394.916 94636 Trial; counsel and experts; indigent
persons; jury.--

(1) Wthin 30 days after the deternination of probable
cause, the court shall conduct a trial to determn ne whether
the person is a sexually violent predator

(2) The trial nmay be continued upon the request of
either party and a showi ng of good cause, or by the court on
its own notion in the interests of justice, when the person
will not be substantially prejudiced.

(3) At all adversarial proceedings under this act, the
person subject to this act is entitled to the assistance of
counsel, and, if the person is indigent, the court shal
appoi nt the public defender or, if a conflict exists, other
counsel to assist the person.

(4) If the person is subjected to a nental health
exam nation under this part ehapter, the person al so may
retain experts or nental health professionals to perform an
exam nation. |If the person w shes to be exanined by a
prof essi onal of the person's own choice, the exam ner nust be
provi ded reasonabl e access to the person, as well as to al
rel evant nedi cal and nental health records and reports. In the

16
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case of a person who is indigent, the court, upon the person's
request, shall determ ne whether such an exam nation is
necessary. |f the court deternines that an exam nation is
necessary, the court shall appoint a nental health

prof essi onal and determ ne the reasonabl e conpensation for the
prof essional's services, which shall be paid by the state.

(5) The person or the state attorney has the right to
demand that the trial be before a jury of six nenbers. A

demand for a jury trial nust be filed, in witing, at least 5
days before the trial. If no demand is nade, the trial shal
be to the court.

Section 12. Section 916.37, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394.917,
Fl ori da Statutes, and anended to read:

394,917 946-—3% Determ nation; conmm tnent procedure;
m strials; housing; counsel and costs in indigent appellate

cases. --

(1) The court or jury shall deternine by clear and
convi nci ng evidence whether the person is a sexually viol ent
predator. If the determination is made by a jury, the verdict
deetsiont nust be unaninous. |If the jury is unable to reach a

unani nous verdict, the court nust declare a nmistrial and pol

the jury. If a majority of the jury would find the person is a

sexual ly viol ent predator H—amajority—of—thejuryfHinds—that
I . ¥ ol I _ I eeisi .
net—unani-ous, the state attorney may refile the petition and
proceed according to the provisions of this part ss—
916-31-916-49. Any retrial nust occur within 90 days after the
previous trial, unless the subsequent proceeding is continued

in accordance with s. 394.916(2)s—946-36(2). The

17
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determi nation that a person is a sexually violent predator may
be appeal ed.

(2) If the court or jury deternmines that the person is
a sexually violent predator, upon the expiration of the

i ncarcerative portion of all crininal sentences and

di sposition of any detainers other than detainers for

deportation by the United States | nmigration and

Natural i zati on Service,the person shall be committed to the

custody of the Departnent of Children and Family Services for
control, care, and treatnent until such tine as the person's
nmental abnornmality or personality disorder has so changed that
it is safe for the person to be at large. At all tines,
sexual |y violent predators who are committed for control
care, and treatnment by the Departnent of Children and Family
Services under this section shall be kept in a secure facility
segregated from patients who are not conmitted under this
secti on.

(3) The public defender of the circuit in which a
person was determined to be a sexually violent predator shal

be appointed to represent the person on appeal. That public

defender may request the public defender who handl es crinina

appeals for the circuit to represent the person on appeal in

the manner provided in s. 27.51(4). If the public defender is

unable to represent the person on appeal due to a conflict,

the court shall appoint other counsel, who shall be

conpensated at a rate not |ess than that provided for

appoi nted counsel in crimnal cases. Filing fees for indigent

appeal s under this act are waived. Costs and fees related to

such appeal s, including the anounts paid for records,

transcripts, and conpensati on of appointed counsel, shall be

18
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authorized by the trial court and paid fromstate funds that

are appropriated for such purposes.
Section 13. Section 916.38, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 918,

Fl ori da Statutes, and anended to read:
394. 918 94638 Examinations; notice; court hearings
for release of comitted persons; burden of proof.--

(1) A person conmitted under this part ss—
916-31-916-49 shall have an exami nation of his or her nental
condi tion once every year or nore frequently at the court's
di scretion. The person may retain or, if the person is
i ndi gent and so requests, the court nmay appoint, a qualified
prof essional to examine the person. Such a professional shal
have access to all records concerning the person. The results
of the exam nation shall be provided to the court that
commtted the person under this part s5—946-31-916-49. Upon
receipt of the report, the court shall conduct a review of the
person's status.

(2) The departnent shall provide the person with
annual witten notice of the person's right to petition the
court for release over the objection of the director of the
facility where the person is housed. The notice nust contain a
wai ver of rights. The director of the facility shall forward
the notice and waiver formto the court.

(3) The court shall hold a limted hearing to
determ ne whether there is probable cause to believe that the
person's condition has so changed that it is safe for the
person to be at large and that the person will not engage in
acts of sexual violence if discharged. The person has the
right to be represented by counsel at the probable cause
hearing, but the person is not entitled to be present. |If the

19
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court determines that there is probable cause to believe it is
safe to rel ease the person, the court shall set a trial before
the court on the issue.

(4) At the trial before the court, the person is
entitled to be present and is entitled to the benefit of al
constitutional protections afforded the person at the initial
trial, except for the right to a jury. The state attorney
shal | represent the state and has the right to have the person
exam ned by professionals chosen by the state. At the hearing,
the state bears the burden of proving, by clear and convincing
evi dence, that the person's nental condition renains such that
it is not safe for the person to be at large and that, if
rel eased, the person is likely to engage in acts of sexua
vi ol ence.

Section 14. Section 916.39, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 919,

Fl ori da Statutes, and anended to read:

394. 919 91639 Authorized petition for rel ease;
procedure. - -

(1) |If the secretary of—thitdren—and—tamty—Services
or the secretary's designee at any tine determi nes that the
person is not likely to commt acts of sexual violence if
eondi-t+onat-y di scharged, the secretary or the secretary's
desi gnee shall authorize the person to petition the court for
rel ease. The petition shall be served upon the court and the
state attorney. The court, upon receipt of such a petition
shall order a trial before the court within 30 days, unless
conti nued for good cause.

(2) The state attorney shall represent the state, and
has the right to have the person exanined by professionals of
the state attorney's choice. The state bears the burden of
20
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proving, by clear and convincing evidence, that the person's
nmental condition remains such that it is not safe for the
person to be at large and that, if released, the person is
likely to engage in acts of sexual violence.

Section 15. Section 916.40, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 920,
Fl ori da Statutes, and anended to read:

394,920 916-406 Petition for rel ease. --Seetions
916-31-916-49—donoet—prohibit A person is not prohibited from

filing a petition for discharge at any tine after conmtnent

under this part. However, if the person has previously filed

such a petition w thout the approval of the secretary of
Chit-dren—and—+amty—Servieces or the secretary's designee and
the court determined that the petition was without nerit, a
subsequent petition shall be denied unless the petition
contains facts upon which a court could find that the person's
condi tion has so changed that a probable cause hearing is
war r ant ed.

Section 16. Section 916.41, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394.921
Fl ori da Statutes, and anended to read:

394. 921 9164+ Release of records to agenci es,
nmul tidisciplinary teans, and state attorney.--

(1) In order to protect the public, rel evant
i nformation and records that are ot herw se confidential or
privileged shall be released to the agency with having
jurisdiction, to a nultidisciplinary teamor to the state

attorney for the purpose of neeting the notice requirenents of
this part ss—916-—31-916-49 and determ ni ng whet her a person
is or continues to be a sexually violent predator. A person
agency, or entity receiving informati on under this section

21
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which is confidential and exenpt fromthe provisions of s.

119.07(1) nust nmaintain the confidentiality of that

i nformation. Such infornation does not |ose its confidenti al

status due to its release under this section

(2) Psychol ogical or psychiatric reports, drug and
al cohol reports, treatnent records, nedical records, or victim
i npact statenents that have been subnitted to the court or
admtted into evidence under this part ss—946-31-916-49 shal
be part of the record but shall be sealed and may be opened
only pursuant to a court order

Section 17. Section 916.42, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394.922,

Fl ori da Statutes, and anended to read:

394. 922 91642 Constitutional requirenents.--The
|l ong-termcontrol, care, and treatnent of a person comitted
under this part s5—916-31+916-49 nust conformto
constitutional requirenents.

Section 18. Section 916.43, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 923,

Fl ori da Statutes, and anended to read:

394.923 946-43 Imunity fromcivil liability.--The
agency with jurisdiction and its officers and enpl oyees; the
departnent and its officers and enpl oyees; nenbers of the
mul tidisciplinary team the state attorney and the state
attorney's enpl oyees; and those involved in the eval uation
care, and treatnment of sexually violent persons comitted
under this part ss—916-31+-916-49 are i mune from any civil
liability for good faith conduct under this part ss—
916--31-916-49.

22
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Section 19. Section 916.44, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 924,
Fl ori da Statutes, and anended to read:

394. 924 91644 Severability.--1f any section
subsection, or provision of this part ss—916-31+916-49 is
held to be unconstitutional or invalid by a court of conpetent
jurisdiction, the remaining portions of this part ss—
9163191649 shall be unaffected because the Legislature
decl ares that the provisions of this part s5—916-—31-916-49
are severable from each other.

Section 20. Section 916.45, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 925,

Fl ori da Statutes, and anended to read:

394,925 91645 Applicability of act.--This part
appl i es Seetionrs—916-31+-916-49—=appty to all persons currently
i n custody who have been convicted of a sexually violent
offense, as that termis defined in s. 394.912(9) s+

916-32(8), as well as to all persons convicted of a sexually
vi ol ent of fense and sentenced to total confinenent in the

future.

Section 21. Section 916.46, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 926,
Fl ori da Statutes, and anended to read:

394. 926 916-46 Notice to victins of rel ease of persons
commtted as sexually violent predators; notice to Departnent

of Corrections and Parol e Conm ssi on. - -

(1) As soon as is practicable, the departnment shal
give witten notice of the release of a person conmitted as a
sexual ly violent predator to any victimof the commtted
person who is alive and whose address is known to the
departnment or, if the victimis deceased, to the victinis
23
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famly, if the famly's address is known to the departnent.
Failure to notify is not a reason for postponenent of release.
This section does not create a cause of action against the
state or an enployee of the state acting within the scope of
the enpl oyee's enpl oynent as a result of the failure to notify
pursuant to this part s5—916-31-916-49.

(2) |If a sexually violent predator who has an active

or pending term of probation, community control, parole,

conditional release, or other court-ordered or post-prison

rel ease supervision is rel eased from custody, the departnent

nmust inmediately notify the Departnment of Corrections' Ofice

of Community Corrections in Tall ahassee. The Parol e Conm ssi on

nmust also be imediately notified of any rel eases of a

sexual |y viol ent predator who has an active or pending term of

parol e, conditional rel ease, or other post-prison rel ease

supervision that is adninistered by the Parol e Conmi ssion
Section 22. Section 916.47, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 927,

Fl ori da Statutes, and anended to read:
394. 927 9164+ Escape while in lawful custody; notice
to victim notice to the Departnent of Corrections and Parol e

Conmi ssi on. - -

(1) A person who is held in |awful custody pursuant to
a judicial finding of probable cause under s. 394.915 s—
914635 or pursuant to a commitnent as a sexual ly viol ent
predat or under s. 394.916 s—9146-36 and who escapes or
attenpts to escape while in such custody commits a fel ony of
t he second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(2) |If a person who is held in custody pursuant to a

finding of probable cause or commitnent as a sexually viol ent
24
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predat or escapes while in custody, the departnent shal

i Mmediately notify the victimin accordance with s. 394. 926.

The state attorney that filed the petition for civil

comm tnent of the escapee nust also be imediately notified by

the departnent. If the escapee has an active or pending term

of probation, community control, parole, conditional rel ease

or other court-ordered or post-prison rel ease supervision, the

departnent shall also imediately notify the Departnent of

Corrections' Ofice of Community Corrections in Tall ahassee.

The Parol e Conmission shall also be imediately notified of an

escape if the escapee has an active or pending term of parole,

conditional release, or other post-prison rel ease supervision

that is administered by the Parol e Conm ssi on
Section 23. Section 916.48, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 928,

Fl ori da Statutes, and anended to read:

394. 928 916-48 Subsistence fees and costs of
treatnent. --

(1) In recognition of the fact that persons commtted
under this part s5—916-31-916-49 nmay have sources of incone
and assets, which nmay include bank accounts, inheritances,
real estate, social security paynents, veteran's paynents, and
ot her types of financial resources, and in recognition of the
fact that the daily subsistence cost and costs of treatnent of
persons conmitted under this part ss—916-—31+-916-49 are a
burden on the taxpayers of the state, each person so comitted
shal | :

(a) Upon order of the court conmitting the person
di scl ose all revenue or assets to the departnent.

(b) Pay fromsuch incone and assets, except where such
incone is exenpt by state or federal law, all or a fair

25
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portion of the person's daily subsistence and treatnment costs,
based upon the person's ability to pay, the liability or
potential liability of the person to the victimor the
guardi an or the estate of the victim and the needs of his or
her dependents.

(2)(a) Any person who is directed to pay all or a fair
portion of daily subsistence and treatnent costs is entitled
to reasonabl e advance notice of the assessnment and shall be
af forded an opportunity to present reasons for opposition to
t he assessnent.

(b) An order directing paynent of all or a fair
portion of a person's daily subsistence costs may survive
agai nst the estate of the person

Section 24. Section 916.49, Florida Statutes, 1998
Suppl enent, is transferred, renunbered as section 394. 929,

Fl ori da Statutes, and anended to read:

394. 929 91649 Departnent of Children and Fanily
Servi ces responsi ble for costs.--The Departnent of Children
and Family Services is responsible for all costs relating to
the eval uation and treatnent of persons conmmitted to the
departnment's custody as sexually violent predators. A county
is not obligated to fund costs for psychol ogi cal exani nations,
expert witnesses, court-appointed counsel, or other costs
required by this part ss—916-31+916-49. QO her costs for
psychol ogi cal exami nations, expert w tnesses, and
court-appoi nted counsel required by this part ss—
916-31-916-49 shall be paid fromstate funds appropriated by
general | aw.

Section 25. Section 394.930, Florida Statutes, is
created to read

26
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1 394.930 Authority to adopt rul es.--The Departnment of
2| Children and Fanily Services shall adopt rules for

3 (1) The qualifications necessary to designate and

4] contract with a psychiatrist or psychol ogist to serve on a

5| multidisciplinary team

6 (2) Procedures that nust be foll owed by nenbers of the
7| multidisciplinary teans when assessi ng and eval uati ng persons
8 | subject to this part;

9 (3) The criteria that nust exist in order for a

10| nultidisciplinary teamto recormend to a state attorney that a
11| petition should be filed to involuntarily conmit a person

12 | under this part;

13 (4) The designation of secure facilities for sexually
14 | violent predators who are subject to involuntary conmmtnment
15 | under this part;

16 (5) The general treatnent plan for all committed

17 | persons under this part and all other authorized treatnent, or
18 | procedure for obtaining approval fromthe departnent for

19| treatnment that is not delineated or described in the rules of
20| the departnent for sexually violent predators who are

21| coommitted under this part; and

22 (6) The protocol to informa person that he or she is
23 | being exam ned to deternine whether he or she is a sexually
24 | viol ent predator under this part.

25 Section 26. Beginning July 1, 1999, the Departnent of
26 | Corrections shall collect infornmation and conpile quarterly
27 | reports with statistics profiling inmates rel eased the

28 | previous quarter who fit the criteria and were referred to the
29 | Departnent of Children and Fanily Services pursuant to this
30| act. The quarterly reports nust be produced begi nni ng Cct ober
31| 1, 1999. At a mininum the information that nust be coll ected

27
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and conpiled for inclusion in the reports includes: whether

the qualifying offense was the current offense or the prior

of fense; the nobst serious sexual offense; the total nunber of

distinct victins of the sexual offense; whether the victimwas

known to the offender; whether the sexual act was consensual

whet her the sexual act involved nultiple victins; whether

direct violence was involved in the sexual offense; the age of

each victimat the tine of the offense; the age of the

offender at the tine of the first sexual offense; whether a

weapon was used; length of tine since the nbst recent sexua

of fense; and the total nunber of prior and current

sexual - of fense convi cti ons.

Section 27. (1) The Ofice of Program Policy Analysis

and Governnent Accountability shall conduct a study on the

i npl erentation of this act by the Departnent of Children and

Fam |y Services and shall report its findings and nake

reconmendations to the Legislature by March 1, 2000.

(2) The study nust include, but need not be limted

to, the follow ng issues:

(a) The procedures used in assigning persons to a

nmultidisciplinary teamand in assigning a teamto a case for

eval uati on and assessnent.

(b) The activities performed by nultidisciplinary

teans in conducting eval uati ons and assessnents.

(c) The average length of tine between the referral of

a case by an agency with jurisdiction to the Departnent of

Children and Family Services and the departnent's

reconmendation to the state attorney to file a petition or its

deci sion not to nake a recommendation to the state attorney to

file a petition.

28
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(d) The nunber of cases referred to the Departnment of

Children and Fanmily Services, the nunber of cases it

reconmends to the state attorney for filing, and the nunber of

cases that did not result in a reconmmendation to the state

attorney to file a petition

(e) A profile of the nunber of cases and the | ocation

of cases that are assigned to the persons who are serving as

nenbers of the nultidisciplinary teans.

(f) Fromeach of a sanple of persons who are serving

as nenbers of a nultidisciplinary team the education

professional qualifications, prior work experience, prior and

current testinonies as an expert in crininal cases by type of

case, and nunber of cases for which he or she is currently

serving as a nenber of a multidisciplinary team

Section 28. This act shall take effect upon beconming a
| aw.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
CS/ SB 2192

Makes technical changes to clarify that the state attorney. has
48 hours to file an_exPedlted |nvquntar% comm tment petition
before a person subject to the Act nust be rel eased from

cust ody.

Revi ses the duty of the Public def ender to include o
representation of sexually violent predators who are indigent
in involuntary comm tnent proceedln?s but prohibits
representation of such persons in other civil and

adm ni strative actions.

Carifies that the admi ssion of hearsay evidence will not be

used as the sole basis for involuntary conmtnent.

States that departnent rules may not be used as. a predicate
for adm ssion of evidence or testlnony, the basis for |
excluding or limting evidence or testinony or the basis for
the staté's burden of proof.
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