Florida Senate - 1999
By Senator Casas

SB 2298

See HB

39-780- 99
1 A bill to be entitled
2 An act relating to workers' conpensation
3 i nsurance; anending s. 440.02, F.S.; excluding
4 certain injuries fromthe definition of
5 "catastrophic injury"; anending s. 440. 13,
6 F.S.; authorizing insurers to pay certain
7 anount s exceedi ng fee schedul es under certain
8 ci rcunstances; requiring the Agency for Health
9 Care Administration to adopt certain rules and
10 to use certain national guidelines; anending s.
11 440. 134, F.S.; providing additiona
12 definitions; providing for informal and fornma
13 gri evances; providing procedures; providing
14 requi renments; prohibiting the agency from using
15 certain information to deternine insurer
16 conpl i ance under certain circunstances;
17 anending s. 440.15, F.S.; revising criteria for
18 eligibility for benefits for permanent total
19 disability; revising criteria for deternination
20 of permanent inpairnment and eligibility for
21 wage- | oss benefits; providing for paynment of
22 wage-| oss benefits; revising criteria for
23 determ nation of tenporary partial disability;
24 providing for supplenental tenporary benefits
25 under certain circunstances; providing an
26 ef fective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Subsection (37) of section 440.02, Florida
31| Statutes, 1998 Supplenent, is anmended to read:

1
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1 440.02 Definitions.--Wen used in this chapter, unless
2| the context clearly requires otherwise, the follow ng terns
3| shall have the follow ng neanings:

4 (37) "Catastrophic injury" neans a pernanent

5| inpairnment constituted by:

6 (a) Spinal cord injury involving severe paral ysis of
7] an arm a leg, or the trunk

8 (b) Anputation of an arm a hand, a foot, or a leg

9] involving the effective |oss of use of that appendage;

10 (c) Severe brain or closed-head injury as evidenced
11 | by:

12 1. Severe sensory or notor disturbances;

13 2. Severe conmuni cation disturbances;

14 3. Severe conplex integrated disturbances of cerebra
15 | functi on;

16 4. Severe episodic neurol ogical disorders; or

17 5. Oher severe brain and cl osed-head injury

18 | conditions at |east as severe in nature as any condition

19 | provided in subparagraphs 1.-4.;

20 (d) Second-degree or third-degree burns of 25 percent
21| or nore of the total body surface er—thi+rd—degree—-burns—oeft—5
22 | percent—or—ore—to—theface—andhands; or

23 (e) Total or industrial blindnessi—eot+

24 ¢ I - I " I : L

25 I " I F I . I " L
26 I . o bt . I T I e
27 I I . . I T I e F
28 hefed I ol . I ol .

29 . I I ’ it I .

30 | Hm . ded I I .

31
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1 Section 2. Paragraph (b) of subsection (14) and

2 | paragraph (a) of subsection (15) of section 440.13, Florida

3| Statutes, 1998 Suppl enent, are anmended to read:

4 440.13 Medical services and supplies; penalty for

5| violations; limtations.--

6 (14) PAYMENT OF MEDI CAL FEES. - -

7 (b) Fees charged for renedial treatnent, care, and

8 | attendance nmay not exceed the applicable fee schedul es adopted
9 | under this chapter, which shall be the maxi num rei nbur senent
10 | al | owance under a workers' conpensati on nanaged care

11 | arrangenent. The applicable fee schedule shall not restrict
12 | the right of an insurer, self-insurance fund, individually

13 | self-insured enpl oyer, or assessable nutual insurer from

14 | agreeing to pay any additional conpensation to any health care
15| provider as part of a contract in which there is a

16 | ri sk-sharing arrangenent between the insurer, self-insurance
17 | fund, individually self-insured enpl oyer, or assessable nutua
18 | insurer and the provider or any other incentives for

19 | successful outcones in returning an injured enpl oyee to work.
20 (15) PRACTI CE PARAMETERS. - -
21 (a) The Agency for Health Care Administration, in
22 | conjunction with the division and appropriate health
23 | prof essional associations and health-rel ated organi zati ons
24 | shal | devetop—ant—ay adopt by rule guidelines, prepared by
25| nationally recogni zed health care institutions and
26 | prof essi onal organi zati ons, for serenti+featty—sound practice
27 | paraneters for nedical procedures relevant to workers
28 | conpensation claimants. Practice paraneters devel oped under
29 | this section nmust focus on identifying effective renedial
30| treatnents and pronoting the appropriate utilization of health
31| care resources. Priority nmust be given to those procedures

3
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1| that involve the greatest utilization of resources either

2 | because they are the nbst costly or because they are the nost
3| frequently perforned. Practice paraneters for treatnent of the
4] 10 top procedures associated with workers' conpensation
5]injuries including the renedial treatnent of |ower-back

6| injuries nust be devel oped by Decenber 31, 2000 1994.

7 Section 3. Subsections (1), (2), and (15) of section
8| 440.134, Florida Statutes, 1998 Suppl enent, are anmended, and
9 | subsection (26) is added to that section, to read:

10 440. 134 Wrkers' conpensati on nmanaged care

11 | arrangenent. - -

12 (1) As used in this section, the term

13 (a) "Agency" neans the Agency for Health Care

14 | Admi ni strati on.

15 (b) th)y "Capitated contract” nmeans a contract in which
16 | an insurer pays directly or indirectly a fixed anount to a
17 | health care provider in exchange for the future rendering of
18 | nedi cal services for covered expenses.

19 (c) tb)y "Conplaint" means any dissatisfaction expressed
20| by an injured worker concerning an insurer's workers
21 | conpensati on managed care arrangemnent.
22 (d) te)y "Emergency care" means nedi cal services as
23 | defined in chapter 395.
24 (e)td)y "Fornml grievance" means a witten expression
25| of dissatisfaction with the redieal care, services, or
26 | benefits received which is submitted by a provider or an
27 | injured enpl oyee, or on an enpl oyee's behal f by an agent or
28 | provi der, and addressed through a dispute resol ution process
29 . . .
30
31
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(f) "Informal grievance" neans a verbal conplaint of

di ssati sfaction, expressed by an injured enpl oyee or a

provider, with care services or benefits received, and

addressed i medi ately through tel ephonic or persona

interaction at the tine the conplaint is nade known.

(g)fe)y "lInsurer” nmeans an insurance carrier,
sel f-insurance fund, assessable nutual insurer, or
i ndividually self-insured enpl oyer.

(h) ) "Medical care coordinator” neans a primary care
provider within a provider network who is responsible for
managi ng the nedi cal care of an injured worker including
determ ning other health care providers and health care
facilities to which the injured enployee will be referred for
eval uation or treatnent. A nedical care coordinator shall be a
physician |icensed under chapter 458 or an osteopathic
physician |icensed under chapter 459. The responsibilities for

nmanagi ng the nedical care of an injured worker may be

perforned by a nedi cal case manager

(i) "Medical case nmanager" neans a qualified

rehabilitation provider as defined in s. 440.491 or a

regi stered nurse licensed under chapter 464, either of whom

acts under the supervision of a nedical care coordi nator

(j)tk)y "Primary care provider" neans, except in the
case of energency treatnent, the initial treating physician
and, when appropriate, continuing treating physician, who nmay
be a fanmily practitioner, general practitioner, or internist
physician |icensed under chapter 458; a family practitioner
general practitioner, or internist osteopathic physician
| i censed under chapter 459; a chiropractic physician |icensed
under chapter 460; a podiatric physician |icensed under

5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIRPLOO®NO®Uu D WwNPER O

ida Senate - 1999 SB 2298
80- 99 See HB

3
chapter 461; an optonetrist |licensed under chapter 463; or a
dentist |icensed under chapter 466.

(k) 5 "Provider network" neans a conprehensive pane
of health care providers and health care facilities who have
contracted directly or indirectly with an insurer to provide
appropriate renedial treatnent, care, and attendance to
injured workers in accordance with this chapter

(1)) "Service area” neans the agency-approved
geographic area within which an insurer is authorized to offer
a workers' conpensation nmanaged care arrangenent.

(m gy "Wrkers' conpensati on managed care
arrangenent” means an arrangenent under which a provider of
health care, a health care facility, a group of providers of
health care, a group of providers of health care and health
care facilities, an insurer that has an excl usive provider
organi zati on approved under s. 627.6472 or a health
nmai nt enance organi zation |licensed under part | of chapter 641
has entered into a witten agreenent directly or indirectly
with an insurer to provide and to nanage appropriate renedi al
treatnent, care, and attendance to injured workers in
accordance with this chapter.

(2)(a) The agency shall, beginning April 1, 1994,
aut horize an insurer to offer or utilize a workers
conpensati on managed care arrangenent after the insurer files
a conpleted application along with the paynent of a $1, 000
application fee, and upon the agency's being satisfied that
the applicant has the ability to provide quality of care
consistent with the prevailing professional standards of care
and the insurer and its workers' conpensati on nmanaged care
arrangenent ot herwi se neets the requirenents of this section
Effective April 1, 1994, no insurer may offer or utilize a
6
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1| managed care arrangenent without such authorization. The

2 | authorization, unless sooner suspended or revoked, shal

3| automatically expire 2 years after the date of issuance unl ess
4| renewed by the insurer. The authorization shall be renewed

5| upon application for renewal and paynent of a renewal fee of

6 | $1,000, provided that the insurer is in conpliance with the

7| requirements of this section and any rul es adopted hereunder
8| An application for renewal of the authorization shall be nade
9] 90 days prior to expiration of the authorization, on forns

10 | provided by the agency. The renewal application shall not

11 | require the resubm ssion of any docunents previously filed

12 | with the agency if such docunents have renmained valid and

13 | unchanged since their original filing.

14 (b) Effective January 1, 1997, the enpl oyer shall,

15| subject to the limtations specified elsewhere in this

16 | chapter, furnish to the enployee solely through nmanaged care
17 | arrangenents such nedically necessary renedial treatnent,

18 | care, and attendance for such period as the nature of the

19 | injury or the process of recovery requires. Notwithstanding
20 | such requirenent, any enpl oyer who self-insures pursuant to s.
21| 440.38 may opt out of a mandatory managed care arrangenent and
22 | the requirenments of this section by providing such nedically
23 | necessary renedial treatnent, care, and attendance for such
24 | periods as the nature of the injury or process of recovery
25| requires, as provided by s. 440.13. Nothing in this section
26 | shall be construed to prevent an enpl oyer who has sel f-insured
27 | pursuant to s. 440.38 from usi ng nanaged care arrangenents to
28 | provide treatnment to enpl oyees of the enpl oyer.
29 (c) The agency shall not adopt any rule that gives a
30 | preference or advantage to any organi zation, including, but
31| not linmted to, a preferred provider organi zation, health

.
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nai nt enance organi zation, or sinlar entity, in order to

encour age experinentation and devel opnent of the nost

ef fective and cost-efficient neans possible for returning an

i njured enpl oyee to work.

(15)(a) A workers' conpensation nanaged care
arrangenent nust have and use fornmal and infornmal procedures

for hearing conplaints and resol vi ng wittenr gri evances from
injured workers and health care providers. The procedures nust
be aimed at nutual agreenent for settlenent and may i ncl ude
arbitration procedures. Procedures provided herein are in
addition to other procedures contained in this chapter

(b) The grievance procedure nust be described in
witing and provided to the affected workers and health care
provi ders.

(c) At the tine the workers' conpensati on nanaged care
arrangenent is inplenented, the insurer nust provide detailed
information to workers and health care providers describing
how a grievance may be registered with the insurer

(d) Gievances nust be considered in a tinely manner
and nust be transmitted to appropriate decisionnakers who have
the authority to fully investigate the issue and take
corrective action.

(e) Informal grievances shall be concluded within 7

cal endar days after initiation unless the parties and the

managed care arrangenent nutually agree to an extension. The

7-day period shall commence upon tel ephone or personal contact

initiated by the enpl oyee or provider, the agency, or the

division. |f the informal grievance renmins unresol ved, the

nmanaged care arrangenent shall notify the parties, in witing,

of the results and shall advise themof their rights to

initiate a formal grievance. The notification shall include
8
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t he nane, address, and tel ephone nunber of the contact person

responsible for initiating the formal grievance. The nmnaged

care arrangenent shall al so advise the enpl oyee to contact the

Enpl oyee Assistance Ofice for additional information

regarding rights and responsibilities and the dispute

resol ution process under the Wrkers' Conpensation Law. To

prevent undue delays in the dispute resolution process, the

nmanaged care gri evance coordi nator shall, within 3 business

days after receiving a formal grievance, forward a copy of the

grievance to the division's Enpl oyee Assistance Ofice. A

formal grievance shall be concluded within 30 days after

recei pt by the managed care arrangenent unless the enpl oyee or

provider and the nmanaged care arrangenent nutually agree to an

extension. |If the grievance involves the collection of

i nformati on outside the service area, the nanaged care

arrangenent shall have 15 cal endar days in addition to the

30-day period within which to process the grievance. The

managed care arrangenent shall notify the enployee in witing

that additional information is required to conplete revi ew of

the grievance and that a maxi num of 45 days will be all owed

for such review. Wthin 5 business days after concl usion of

the review, the nmanaged care arrangenent shall notify the

parties of the results of the review The nmanaged care

arrangenent shall provide witten notice to its enpl oyees and

providers of the right to file a petition for benefits with

the Division of Wirkers' Conpensati on of the Departnent of

Labor and Enpl oyment Security upon conpletion of the form

gri evance procedure. The nmanaged care arrangenent shal

furnish a copy of the final decision letter fromthe nanaged

care arrangenent regarding the grievance to the division upon

request .
9
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1 (f)tey If a grievance is found to be valid, corrective

2 | action nmust be taken pronptly.

3 (g)tH)> Al concerned parties nust be notified of the

4| results of a grievance.

5 (h) gy The insurer nust report annually, no later than

6| March 31, to the agency regarding its grievance procedure

7| activities for the prior calendar year. The report nust be in
8| a format prescribed by the agency and nust contain the nunber
9| of grievances filed in the past year and a sumary of the

10 | subject, nature, and resolution of such grievances.

11 (26) Injuries that require nedical treatnent for which
12 | charges will be incurred whether or not such injuries are

13 | reported to the carrier, but which do not disable the enpl oyee
14| for nore than 7 days, shall not be used by the agency in

15| determining insurer conpliance with this section.

16 Section 4. Paragraphs (a), (b), and (f) of subsection
17 ] (1) and subsections (3) and (4) of section 440.15, Florida

18 | Statutes, 1998 Suppl enent, are anended, and subsection (16) is
19 | added to that section, to read:

20 440.15 Conpensation for disability.--Conpensation for
21| disability shall be paid to the enpl oyee, subject to the

22 | limts provided in s. 440.12(2), as follows:

23 (1) PERMANENT TOTAL DI SABI LI TY. - -

24 (a) In case of total disability adjudged to be

25| permanent, 66 2/3 percent of the average weekly wages shall be
26 | paid to the enpl oyee during the continuance of such total

27 | disability. Entitlenent to benefits from pernmanent total

28 | disability shall cease upon the enpl oyee reachi ng age 70.

29 (b) ©Gaby—a—catastrophie—injury—as—defHned—in—s—446-02
30 | shat+In the absence of conclusive proof of a substanti al

31| earning capacity, only a catastrophic injury as defined in s.

10
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440. 02(37) shall be presunmed to constitute permanent total

disability. |In any case involving catastrophic injury, no

conpensation shall be payabl e under paragraph (a) if the

enpl oyee is engaged in, or is physically capable of engagi ng

in, any gainful enploynent, including sheltered enpl oynent.

The burden shall be on the enployee to establish that the

enpl oyee is not able to perform due to physical limtations,

at |l east part-tine sedentary work available within a 100-mle

radi us of the enpl oyee's residence.Only clainmants with

catastrophic injuries are eligible for permanent total
benefits. In no other case nmay pernmanent total disability be
awar ded.

(f)1. If permanent total disability results from
injuries that occurred subsequent to June 30, 1955, and for
which the liability of the enpl oyer for conpensation has not
been di scharged under s. 440.20(12), the injured enpl oyee
shal | receive additional weekly conpensation benefits equal to
5 percent of her or his weekly conpensation rate, as
establ i shed pursuant to the law in effect on the date of her
or his injury, multiplied by the nunber of cal endar years
since the date of injury. The weekly conpensati on payabl e and
the additional benefits payable under this paragraph, when
conbi ned, may not exceed the maxi rum weekly conpensation rate
in effect at the tinme of paynment as determ ned pursuant to s.
440.12(2). Entitlenment to these suppl enental paynments shal
cease at age 62 if the enployee is eligible for social
security benefits under 42 U S.C. s.s5-402 or and 423,
whet her or not the enployee has applied for such benefits.
These suppl enental benefits shall be paid by the division out
of the Wrkers' Conpensation Administration Trust Fund when
the injury occurred subsequent to June 30, 1955, and before

11
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1| July 1, 1984. These supplenental benefits shall be paid by the
2 | enpl oyer when the injury occurred on or after July 1, 1984.

3 | Suppl enental benefits are not payable for any period prior to
4 | Cctober 1, 1974.

5 2.a. The division shall provide by rule for the

6| periodic reporting to the division of all earnings of any

7 | nature and social security incone by the injured enpl oyee

8| entitled to or claining additional conpensation under

9 | subparagraph 1. Neither the division nor the enpl oyer or

10| carrier shall nmake any paynment of those additional benefits

11 | provi ded by subparagraph 1. for any period during which the

12 | enployee willfully fails or refuses to report upon request by
13| the division in the manner prescribed by such rul es.

14 b. The division shall provide by rule for the periodic
15| reporting to the enployer or carrier of all earnings of any

16 | nature and social security incone by the injured enpl oyee

17 | entitled to or claimng benefits for permanent total

18 | disability. The enpl oyer or carrier is not required to nmake

19 | any paynent of benefits for pernmanent total disability for any
20 | period during which the enployee willfully fails or refuses to
21 | report upon request by the enployer or carrier in the nmanner
22 | prescribed by such rules or if any enployee who is receiving
23 | permanent total disability benefits refuses to apply for or

24 | cooperate with the enployer or carrier in applying for social
25| security benefits.

26 3. Wien an injured enpl oyee receives a full or partial
27 | | unmp-sum advance of the enpl oyee's permanent total disability
28 | conpensation benefits, the enployee's benefits under this

29 | paragraph shall be conputed on the enpl oyee's weekly

30 | conpensation rate as reduced by the | unp-sum advance.

31 (3) PERMANENT | MPAI RVENT AND WAGE- LOSS BENEFI TS. - -

12
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1 (a) Inpairnment benefits.--

2 1. Once the enployee has reached the date of maxi mum
3| nmedical inprovenent fromall conpensable injuries, inpairnent
4| benefits are due and payable within 20 days after the carrier
5| has knowl edge of the inpairnent.

6 2. The three-nenber panel, in cooperation with the

7 | division, shall establish and use a uniform per manent

8| inpairnent rating schedule. This schedul e nust be based on

9| nedically or scientifically denonstrable findings as well as
10| the systens and criteria set forth in the Anerican Medica

11 | Association's Guides to the Evaluation of Permanent

12 | I nmpairnent; the Snellen Charts, published by Arerican Mdica
13 | Association Conmittee for Eye Injuries; and the M nnesota

14 | Departnent of Labor and Industry Disability Schedul es. The

15 | schedul e shoul d be based upon objective findings. The schedul e
16 | shall be nore conprehensive than the AMA Quides to the

17 | Eval uation of Permanent | npairnment and shall expand the areas
18 | al ready addressed and address additional areas not currently
19 | contained in the guides. On August 1, 1979, and pendi ng the
20 | adoption, by rule, of a permanent schedule, CGuides to the
21 | Eval uation of Permanent |npairnent, copyright 1977, 1971
22 | 1988, by the Anerican Medical Association, shall be the
23 | tenmporary schedul e and shall be used for the purposes hereof.
24 | For injuries after July 1, 1990, pending the adoption by
25| division rule of a uniformdisability rating schedule, the
26 | M nnesota Departnent of Labor and Industry Disability Schedul e
27 | shall be used unless that schedul e does not address an injury.
28| I n such case, the Guides to the Eval uati on of Per nanent
29 | I npairnment by the Anerican Medical Association shall be used.
30 | Determi nation of pernanent inpairnment under this schedul e nust
31| be made by a physician |licensed under chapter 458, a doctor of

13
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3
osteopathic nedicine licensed under chapters 458 and 459, a
chiropractic physician |licensed under chapter 460, a podiatric
physician |icensed under chapter 461, an optonetrist |icensed
under chapter 463, or a dentist l|licensed under chapter 466, as
appropriate considering the nature of the injury. No other
persons are authorized to render opinions regarding the

exi stence of or the extent of permanent inpairnent.

3. Al inpairnent incone benefits shall be based on an
i mpai rnent rating using the inpairnment schedule referred to in
subparagraph 2. |npairnent incofre benefits are paid weekly at
the rate of 66 2/3 506 percent of the enployee's average
weekly wage tenperarytotal—disabittybenef+t not to exceed
t he maxi mum weekly benefit under s. 440.12. An enpl oyee's
entitlenent to inpairnment incone benefits begins the day after
t he enpl oyee reaches maxi mum nedi cal i nprovenent or the
expiration of tenporary benefits, whichever occurs earlier
and continues until the earlier of:

a. The expiration of a period conputed at the rate of
3 weeks for each percentage point of inpairnent; or

b. The death of the enpl oyee.

4. After the enployee has been certified by a doctor
as havi ng reached nmaxi num nedi cal inprovenent or 6 weeks
before the expiration of tenporary benefits, whichever occurs
earlier, the certifying doctor shall evaluate the condition of
the enpl oyee and assign an inpairnment rating, using the
i mpai rnent schedul e referred to in subparagraph 2.
Conpensation is not payable for the nental, psychol ogical, or
enotional injury arising out of depression from being out of
work. If the certification and evaluation are perforned by a
doctor other than the enployee's treating doctor, the
certification and eval uation nust be submitted to the treating

14
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3
doctor, and the treating doctor nust indicate agreenent or

di sagreenent with the certification and eval uation. The
certifying doctor shall issue a witten report to the

di vi sion, the enployee, and the carrier certifying that
maxi nrum nedi cal i nprovenent has been reached, stating the

i mpai rnent rating, and providing any other information
required by the division. |If the enployee has not been
certified as having reached maxi mum nedi cal inprovenent before
the expiration of 102 weeks after the date tenporary total
disability benefits begin to accrue, the carrier shall notify
the treating doctor of the requirenents of this section

5. The carrier shall pay the enpl oyee inpairnent
i ncone benefits for a period based on the inpairnent rating.

6. The division may by rule specify forms and
procedures governing the nethod of paynent of wage |oss and
i mpai rnent benefits for dates of accidents before January 1,
1994, and for dates of accidents on or after January 1, 1994.

(b) \Wage-| oss Supptenental benefits. --

1. Al wage-loss supptrerentat benefits nust be paid in
accordance with this subsection. An enployee is entitled to
wage- | oss supptenentat benefits as provided in this paragraph
as of the expiration of the inpairnent period, if:

a. The enployee has an inpairnent rating fromthe
compensabl e injury of 5 26 percent or nore as determ ned
pursuant to this chapter

b. The enpl oyee has not returned to work or has
returned to work earning | ess than 80 percent of the
enpl oyee' s average weekly wage as a direct result of the
enpl oyee' s inpairnment; and

c. The enployee has in good faith attenpted to obtain
enpl oynent comensurate with the enployee's ability to work

15
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and has not refused any enpl oynent during the wage-| oss

peri od.
d. An enployee shall not be entitled to any wage-| oss

benefits if, during the inpairnment benefit period, the

enpl oyee has refused any enpl oynent.

2. In addition to paynent of inpairnent benefits, each

i njured worker who suffers a permanent inpairnent of 5 percent

or nore, which pernanent inpairnent is deternined pursuant to

this chapter, is not based solely on subjective conplaints,

and results in one or nore work-rel ated physical restrictions

that are directly attributable to the injury, may be entitled

to wage-1oss benefits under this paragraph provided that such

permanent inpairnment results in a work-rel ated physica

restriction that affects such enployee's ability to perform

the activities of the enployee's usual or other appropriate

enpl oynent. Such benefits shall be based on actual wage | oss

and shall not be subject to the m ni mum conpensation rate set

forth ins. 440.12(2). Subject to the maxi num conpensation

rate as set forth in s. 440.12(2), such wage-|oss benefits

shall be equal to 80 percent of the difference between 80

percent of the enpl oyee's average weekly wage and the sal ary,

wages, and other renuneration the enployee is able to earn

after reachi ng maxi nrum nedi cal i nprovenent, as conpared

weekl y; however, the weekly wage-|oss benefits nmay not exceed

an amount equal to 66 2/3 percent of the enpl oyee's average

weekly wage at the tine of injury. In order to sinplify the

conpari son of the preinjury average weekly wage with the

sal ary, wages, and other renuneration the enployee is able to

earn after reaching naxi num nedi cal inprovenent, the division

may by rule provide for the nodification of the weekly

conpari son so as to coincide as closely as possible with the
16
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injured worker's pay periods. |In determining the anount the

enpl oyee is able to earn in any nonth after an injury,

conmi ssions and sinilar irregular paynents shall be allocated

first to the week in which they are received, in an anpunt

t hat when added to other earnings for such week does not

exceed the enpl oyee' s average weekly wage, and the bal ance

shall be allocated in the sane manner to the subsequent weeks

until fully allocated, but not exceeding 52 weeks fromthe

week that the commission or a sinmlar irregular paynent was

3. The anmpbunt deternmined to be the salary, wages, and

ot her renmuneration the enployee is able to earn after reaching

the date of maxi num nedi cal inprovenent shall in no case be

| ess than the sumactually being earned by the enpl oyee,

i ncludi ng earnings fromsheltered enpl oynent. Wage-loss forns

and job search reports shall be mailed to the enpl oyer,

carrier, or servicing agent within 14 days after the tine
17
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benefits are due. Failure by an enployee to tinely request

benefits and file the appropriate job search forns show ng

that the enpl oyee nade a good faith job search after the

enpl oyee has knowl edge that a job search is required, whether

t he enpl oyee has been advi sed by the enpl oyer, carrier

servi cing agent, or the enployee's attorney, shall result in

benefits not being payable during the tine the enpl oyee fails

totinely file a request for wage | oss and the job search

reports. During the wage-loss period, if the enpl oyee is

offered a bona fide position of enpl oynent the enployee is

capabl e of perform ng, given the physical condition of the

enpl oyee and the geographic accessibility of the position, the

enpl oyee' s weekly wages are consi dered equivalent to the

weekly wages for the position offered to the enployee. |If an

enpl oyee does not obtain and nmmintain enpl oynent, the enpl oyer

may show that the salary, wages, and other renmuneration the

enpl oyee is able to earn is greater than zero by providing

data concerning actual job openings within a reasonabl e

geogr aphi cal area which the enpl oyee is physically and

vocationally capable of perfornmng, in which case the anpunt

the enployee is able to earn may be deened to be the anount

t he enpl oyee could earn in such jobs. H—an—-enptoyee—earns
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4. An injured worker requesting wage-| oss benefits for

any period during which such injured worker was unenpl oyed

shal|l have a duty to nmake reasonabl e and good-faith efforts to

obtain suitable gainful enploynent on a consistent basis. The

term"suitable gainful enpl oyment" neans enploynent that is

reasonably attai nabl e considering the individual's age,

educati on, personal aptitudes, previous vocational experience,

and physical abilities. For any such period, the enployer nmay

require the injured worker's request for wage-l oss benefits to

include verification of the injured worker's efforts to obtain

sui tabl e gai nful enploynent, which verification shall be made

on forns prescribed by the division. In deternining whether

the i njured worker has nmade reasonabl e and good-faith efforts

to obtain suitable gainful enploynent, a judge of conpensation

clains shall consider the availability of suitabl e enpl oynent

in the area of the injured worker's residence, the injured

worker's access to transportation, and the effect of the

i njured worker's physical and nmental inpairnents upon the

injured worker's ability to conduct job search activities.

Unl ess ot herwi se provided under this section, an injured

wor ker requesting wage-| oss benefits for any period during

whi ch he or she has been unenpl oyed is not entitled to such

benefits if he or she has failed or refused to make reasonabl e

and good-faith efforts to obtain suitable gainful enpl oynent

during such peri od. Burnrg—theperiotd—that—inpa-rrert—incore
19
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11
12
13
14
15
16 5.a. The right to wage-|loss benefits shall terninate
17 | as of the end of any 1l-year period conmencing at any tinme

18 | subsequent to the nonth when the injured enpl oyee reaches the
19 | date of nmaxi mum nedi cal inprovenent, unless during such 1-year
20 | period wage-|l oss benefits have been payable during at | east 3
21 | consecutive nonths. This linmitation period shall not be tolled
22 | or extended by the incarceration of the enpl oyee or by virtue
23 | of the enpl oyee beconing an inmate of a penal institution.
24 b. For injuries occurring after June 30, 1999, an
25 | enpl oyee shall be eligible for 4 weeks of wage-loss benefits
26 | for each percentage poi nt of permanent inpairnent.AHter—the
27 | i . . .
28
29
30
31
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6. |If an injured enpl oyee cl ai ne wage-| oss benefits

and is not entitled to the wage loss clained in whole or in

part due to application of the deened earni ngs provisions of

subparagraph 3., the enpl oyee shall be presuned to be

enpl oyabl e in the open | abor nmarket and not pernanently and

totally disabled. Additionally, an injured enpl oyee who

refuses enploynent that is found to be appropriate in |light of

any physical limtation for the work-related injury shall be

presunmed not to have suffered an injury produci ng a permanent

total disability. An enpl oyee who does return to work and is

entitled to wage-1o0ss benefits shall |ikewi se be presuned to

be enpl oyable in the open | abor market and not pernanently and

totally disabled. There shall be no presunption relative to

enpl oyability or pernanent total disability for an injured

enpl oyee who receives full wage-loss entitlenent under this

par agr aph. The—earrier—shatH—begin—payrent—ef——suppterentat-
I T I I I e F I . .

21
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7. 1f an injured enployee is either adjudicated or

accepted as permanently totally disabled, all inpairnent

benefits or wage-1oss benefits paid shall be a credit agai nst
any entitlenent to pernanent total disability. Suppterentat

(c) Duration of tenporary inpairnent and wage-| oss
suppterentat i ncone benefits.--The enployee's eligibility for
tenporary benefits, inpairnent incone benefits, and wage-| oss
supptrerentat benefits term nates on the expiration of 401
weeks after the date of injury.

(4) TEMPORARY PARTI AL DI SABI LI TY. - -

22
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5627
(a) In case of tenporary partial disability,
conpensation shall be equal to 80 percent of the difference
bet ween 80 percent of the enployee's average weekly wage and
t he sal ary, wages, and other renuneration the enployee is able
to earn, as conpared weekly; however, the weekly benefits may
not exceed an anount equal to 66 2/3 percent of the enployee's
average weekly wage at the tinme of injury. In order to
sinplify the conparison of the preinjury average weekly wage
with the salary, wages, and other renuneration the enployee is
able to earn, the division may by rule provide for the
nodi fication of the weekly conparison so as to coincide as
closely as possible with the injured worker's pay periods. The
anount determned to be the salary, wages, and other
renmuneration the enployee is able to earn shall in no case be
| ess than the sum actually being earned by the enpl oyee,
i ncludi ng earnings fromsheltered enploynent. During any
deni al of tenporary partial disability, if the enployee is

offered a bona fide position of enpl oyment which the enpl oyee

is capable of perform ng, given the physical condition of the

enpl oyee and the geographic accessibility of the position, the

enpl oyee' s weekly wages are consi dered equivalent to the

weekly wages for the position offered to the enployee. |If an

enpl oyee does not obtain and nmmintain enploynent, the enpl oyer

may show that the salary, wages, or other renuneration the

enpl oyee is able to earn is greater than zero by providing

evi dence of actual job openings within a reasonabl e

geogr aphi cal area which the enpl oyee is physically and

vocationally capable of perfornmng, in which case the anpunt

the enployee is able to earn may be deened to be the anount

the enpl oyee could earn in such jobs.

23
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1 (b) At no tine shall an injured enpl oyee be entitled
2| to nore than 104 weeks of tenporary benefits whether they are
3| tenporary total, tenporary partial, or a conbination of both.
4 | Such benefits shall be paid during the continuance of such

5] disability, not to exceed a period of 104 weeks, as provided
6 | by this subsection and subsection (2). Once the injured

7 | enpl oyee reaches the maxi mum nunber of weeks, tenporary

8| disability benefits cease and the injured worker's permanent
9 | impairnment nust be deternined. The division nay by rule

10 | specify forns and procedures governing the nethod of paynent
11| of tenporary disability benefits for dates of accidents before
12 | January 1, 1994, and for dates of accidents on or after

13 | January 1, 1994.

14 (16) SUPPLEMENTAL TEMPORARY BENEFI TS. - -

15 (a) An injured enpl oyee may be entitled to

16 | suppl enental tenporary benefits for a period up to 26 weeks if
17 | surgical intervention for a conpensable injury is nedically
18 | necessary. Suppl enental tenporary benefits shall only be

19 | payable for periods for which it is nedically denonstrated
20| that the injured enployee is suffering froma tenporary total
21| disability or tenporary partial disability as a result of the
22 | surgical intervention. Such benefits shall be calculated in
23 | accordance with subsections (2) and (4).
24 (b) An injured enpl oyee shall at no tine be entitled
25| to nore than 130 weeks of suppl enental tenporary benefits by
26 | operation of this subsection in conbination with benefits
27 | provi ded under subsections (2) and (4).
28 (c) In the absence of entitlenent to benefits under
29 | this subsection prior to the expiration of the 104-week
30 | maxi rum for tenporary benefits, the claimnt shall still be
31| assigned a pernanent inpairnent rating in accordance with

24
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subparagraph (3)(a)4., and inpairnent benefits shall comence.

If benefits under this subsection becone due, the paynent of

i mpai rnent benefits shall cease until such tine as

suppl enental tenporary benefits payabl e under this subsection

are no |longer due. |In such case, paynment of inpairnent

benefits will be reinstated for the renmmi ning portion of the

i mpai rnent benefits owed wi thout reclassification of

i mpai rnent benefits previously paid to another classification

of benefits, continuing until expiration of the period of

entitlenent to inpairnment benefits.

Section 5. This act shall take effect October 1, 1999.
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