Florida Senate - 1999 CS for SB 2522

E% t he Cbnnlttee on Banking and | nsurance; and Senat or
| zendor f

311-1940-99
1 A bill to be entitled
2 An act relating to reinsurance; anending s.
3 624.610, F.S.; setting the conditions for the
4 al l onance of credit for reinsurance; providing
5 definitions; providing that the provisions of
6 s. 120.60, F.S., do not apply to accreditation
7 applications or procedures; providing for
8 grounds for denial or revocation of an assuning
9 insurer's accreditation; providing criteria for
10 t he di sall owance of credit for reinsurance for
11 a ceding insurer; providing for the paynent of
12 costs and expenses; providing conditions for
13 t he all owance or disall owance of credit for
14 reinsurance for assum ng insurers naintaining
15 trust funds in qualified United States
16 financial institutions; providing intent that
17 there is no conflict with arbitration
18 agreenents; providing for security; providing
19 for the inclusion of certain health maintenance
20 organi zations within the term"ceding i nsurer"”;
21 providing conditions for the disallowance of
22 credit with respect to a ceding donestic
23 insurer; providing conditions for credit for
24 reinsurance i n cases of insolvency; providing
25 for rights against a reinsurer; providing
26 prohi bitions applying to authorized insurers,
27 other than certain surplus lines insurance;
28 provi di ng procedures and information required
29 for a sutmary statenent of each treaty;
30 providing for exenptions from requirenent of
31 summary statenents; providing for waiver;
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providing for cancellation; providing that
there is no credit when there is no transfer of
risk; granting authority to the Departnent of
I nsurance for rul emaki ng; providing an

effective date for the application of cessions;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 624.610, Florida Statutes, 1998
Suppl enent, is anended to read:

(Substantial rewording of section. See

s. 624.610, F.S., for present text.)

624. 610 Rei nsurance. - -

(1) The purpose of this section is to protect the

interests of insureds, clainmants, ceding insurers, assum ng

insurers, and the public. It is the intent of the Legislature

to ensure adequate regulation of insurers and reinsurers and

adequate protection for those to whomthey owe obligations.

In furtherance of that state interest, the Legislature

requires that upon the insolvency of a non-United States

i nsurer or reinsurer which provides security to fund its

United States obligations in accordance with this section

such security shall be maintained in the United States and

clains shall be filed with and valued by the State | nsurance

Conmi ssioner with regul atory oversight, and the assets shal

be distributed in accordance with the insurance | aws of the

state in which the trust is domiciled that are applicable to

the liquidation of donestic United States insurance conpani es.

The Legislature declares that the natters contained in this

2
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section are fundanental to the business of insurance in

accordance with 15 U S.C. ss. 1011-1012.

(2) Credit for reinsurance nmust be allowed a ceding

insurer as either an asset or a deduction fromliability on

account of reinsurance ceded only when the reinsurer neets the

requi renments of paragraph (3)(a), paragraph (3)(b), or

paragraph (3)(c). Credit nust be all owed under paragraph

(3)(a) or paragraph (3)(b) only for cessions of those kinds or

lines of business that the assuning insurer is |icensed,

aut hori zed, or otherwise permtted to wite or assune in its

state of domcile or, in the case of a United States branch of

an alien assuming insurer, in the state through which it is

entered and |licensed or authorized to transact insurance or

rei nsur ance.

(3)(a) Credit nust be all owed when the reinsurance is

ceded to an assuning insurer that is authorized to transact

i nsurance or reinsurance in this state.

(b)1. Credit nust be allowed when the reinsurance is

ceded to an assuning insurer that is accredited as a reinsurer

in this state. An accredited reinsurer is one that:

a. Files with the departnent evidence of its

subm ssion to this state's jurisdiction

b. Subnmits to this state's authority to exanine its

books and records;

C. Is |licensed or authorized to transact i nsurance or

reinsurance in at |east one state, or in the case of a United

States branch of an alien assuming insurer, is entered

t hrough, |icensed, or authorized to transact insurance or

reinsurance in at | east one state;

d. Files annually with the departnent a copy of its

annual statenent filed with the insurance departnent of its
3
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state of domicile any quarterly statenents if required by its

state of domicile or such quarterly statenents if specifically

requested by the departnent, and a copy of its nost recent

audi ted financial statenent; and

(1) Miintains a surplus as regards policyholders in an

anount not | ess than $20, 000, 000 and whose accreditation has

not been denied by the departnent within 90 days of its

subm ssi on; or

(1) Mintains a surplus as regards policyholders in

an anmount not | ess than $20, 000, 000 and whose accreditation

has been approved by the departnent.

The provisions of s. 120.60 do not apply to the accreditation

applications or procedures for accreditation of assuning

i nsurers under this paragraph

2. The departnent may deny or revoke an assuni ng

insurer's accreditation if the assum ng i nsurer does not

submt the required docunentation pursuant to subparagraph

(b)1., if the assuming insurer fails to neet all of the

standards required of an accredited reinsurer, or if the

assuning insurer's accreditati on woul d be hazardous to the

policyholders of this state. In deternining whether to deny or

revoke accreditation, the departnent nmay consider the

gualifications of the assunming insurer with respect to all the

fol |l owi ng subj ects:

a. Its financial stability;

b. The lawfulness and quality of its investnents;

c. The conpetency, character, and integrity of its

managenent ;

4
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d. The conpetency, character, and integrity of persons

who own or have a controlling interest in the assum ng

i nsurer; and

e. Wiether clains under its contracts are pronptly and

fairly adjusted and are pronptly and fairly paid in accordance

with the law and the terns of the contracts.

3. Credit nmust not be allowed a ceding insurer if the

assuning insurer's accreditati on has been revoked by the

departnent after notice and the opportunity for a hearing.

4. The actual costs and expenses incurred by the

departnent to review a reinsurer's request for accreditation

and subsequent reviews nust be charged to and collected from

the requesting reinsurer. If the reinsurer fails to pay the

actual costs and expenses pronptly when due, the departnment

may refuse to accredit the reinsurer or may revoke the

reinsurer's accreditation

(c)1. Credit nust be allowed when the reinsurance is

ceded to an assuning insurer that maintains a trust fund in a

gqualified United States financial institution, as defined in

par agraph (5)(b), for the paynent of the valid clains of its

United States ceding insurers and their assigns and successors

in interest. To enable the departnent to deternine the

sufficiency of the trust fund, the assuning insurer shal

report annually to the departnent information substantially

the sane as that required to be reported on the NAI C Annua

Statenent form by authorized insurers. The assuning insurer

shall submit to examination of its books and records by the

departnment and bear the expense of exam nation

2.a. Credit for reinsurance nust not be granted under

this subsection unless the formof the trust and any

anendnents to the trust have been approved by:
5
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(1) The commissioner of the state where the trust is

dom ci |l ed; or

(I'1) The conmi ssioner of another state who, pursuant

to the ternms of the trust instrunent, has accepted principa

regul atory oversight of the trust.

b. The formof the trust and any trust anendnents nust

be filed with the conmi ssioner of every state in which the

ceding insurer beneficiaries of the trust are donmiciled. The

trust instrunent nust provide that contested clains are valid

and enforceabl e upon the final order of any court of conpetent

jurisdiction in the United States. The trust nust vest |ega

title to its assets inits trustees for the benefit of the

assuning insurer's United States ceding insurers and their

assi gns and successors in interest. The trust and the assuni ng

i nsurer are subject to exam nation as determ ned by the

comm ssi oner.

c. The trust renmins in effect for as long as the

assuni ng i nsurer has outstandi ng obligations due under the

rei nsurance agreenents subject to the trust. No later than

February 28 of each year, the trustee of the trust shal

report to the comissioner in witing the bal ance of the trust

and list the trust's investnents at the precedi ng year-end,

and shall certify that the trust will not expire prior to the
foll owi ng Decenber 31.
3. The following requirenents apply to the foll ow ng

categories of assuning insurer

a. The trust fund for a single assum ng insurer

consists of funds in trust in an anpunt not |ess than the

assuning insurer's liabilities attributable to rei nsurance

ceded by United States ceding insurers, and, in addition, the

assuning insurer shall maintain a trusteed surplus of not |ess
6

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 1999 CS for SB 2522
311-1940-99
than $20 million. The funds in the trust and trusteed surplus

consi st of assets of a quality substantially sinilar to that

required in part Il of chapter 625.

b.(l) In the case of a group including incorporated

and i ndi vi dual uni ncorporated underwiters:

(A) For reinsurance ceded under reinsurance agreenents

with an inception, anendnent, or renewal date on or after

August 1, 1995, the trust consists of a trusteed account in an

anount not less than the group's several liabilities

attributable to business ceded by United States domiciled

ceding insurers to any nenber of the group

(B) For reinsurance ceded under reinsurance agreenents

with an inception date on or before July 31, 1995, and not

anmended or renewed after that date, notw thstandi ng the other

provisions of this section, the trust consists of a trusteed

account in an amount not |less than the group's severa

i nsurance and reinsurance liabilities attributable to business

witten in the United States; and

(O In addition to these trusts, the group shal

maintain in trust a trusteed surplus of which $100 nmillion

nmust be held jointly for the benefit of the United States

domicil ed ceding insurers of any nenber of the group for al

years of account.

(I'1) The incorporated nenbers of the group nust not be

engaged i n any business other than underwiting of a nenber of

the group, and are subject to the sane |level of regulation and

sol vency control by the group's domiciliary regulator as the

uni ncor por at ed nenbers.

(1'1'1) Wthin 90 days after its financial statenents

are due to be filed with the group's doniciliary regul ator

the group shall provide to the conm ssioner an annua
7
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certification by the group's donmiciliary regul ator of the

sol vency of each underwriter nenber; or if a certificationis

unavai l able, financial statenents, prepared by independent

public accountants, of each underwiter nenber of the group

(d) Credit nust be allowed when the reinsurance is

ceded to an assuning insurer not neeting the requirenents of

par agraph (a), paragraph (b), or paragraph (c), but only as to

the insurance of risks located in jurisdictions where the

reinsurance is required to be purchased by a particular entity

by applicable | aw or regulation of that jurisdiction

(e) |If the assuming insurer is not authorized or

accredited to transact insurance or reinsurance in this state

pursuant to paragraph (a) or paragraph (b), the credit

permtted by paragraph (c) nust not be allowed unl ess the

assuning insurer agrees in the reinsurance agreenents:

l.a. That in the event of the failure of the assuning

insurer to performits obligations under the terns of the

rei nsurance agreenent, the assuning insurer, at the request of

the ceding insurer, shall subnmit to the jurisdiction of any

court of conpetent jurisdiction in any state of the United

States, will conply with all requirenments necessary to give

the court jurisdiction, and will abide by the final decision

of the court or of any appellate court in the event of an

appeal ; and
b. To designate the comm ssioner, pursuant to s.

48. 151, or a designated attorney as its true and | awf ul

attorney upon whom may be served any | awful process in any

action, suit, or proceeding instituted by or on behalf of the

cedi ng conpany.

2. This paragraph is not intended to conflict with or

override the obligation of the parties to a reinsurance
8
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agreenent to arbitrate their disputes, if this obligation is

created in the agreenent.

(f) |If the assum ng insurer does not neet the

requi renents of paragraph (a) or paragraph (b), the credit

permtted by paragraph (c) is not allowed unl ess the assum ng

insurer agrees in the trust agreenents, in substance, to the

foll owi ng conditions:

1. Notwithstanding any other provisions in the trust

instrunent, if the trust fund is inadequate because it

contains an anmount | ess than the anpbunt required by paragraph

(c), or if the grantor of the trust has been decl ared

i nsolvent or placed into receivership, rehabilitation

liquidation, or simlar proceedings under the laws of its

state or country of donmicile, the trustee shall conply with an

order of the comnissioner with regul atory oversi ght over the

trust or with an order of a United States court of conpetent

jurisdiction directing the trustee to transfer to the

conm ssioner with regul atory oversight all of the assets of
the trust fund.
2. The assets nmust be distributed by and cl ai ns nust

be filed with and val ued by the conm ssioner with regul atory

oversight in accordance with the |laws of the state in which

the trust is domiciled which are applicable to the liquidation

of donestic insurance conpani es.

3. |If the comrissioner with regul atory oversi ght

determ nes that the assets of the trust fund or any part

t hereof are not necessary to satisfy the clains of the United

States ceding insurers of the grantor of the trust, the assets

or part thereof nust be returned by the comni ssioner with

regul atory oversight to the trustee for distribution in

accordance with the trust agreenent.
9

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

Florida Senate - 1999 CS for SB 2522
311-19

i
1940- 99

4. The grantor shall waive any right otherw se

available to it under United States |law that is inconsistent

with this provision.

(4) An asset allowed or a deduction fromliability

taken for the reinsurance ceded by an insurer to an assum ng

i nsurer not neeting the requirenents of subsections (2) and

(3) is allowed in an ambunt not exceeding the liabilities

carried by the ceding insurer. The deduction nust be in the

anmount of funds held by or on behalf of the ceding insurer

including funds held in trust for the ceding insurer, under a

reinsurance contract with the assumng insurer as security for

t he paynent of obligations thereunder, if the security is held

in the United States subject to withdrawal solely by, and

under the exclusive control of, the ceding insurer, or, in the

case of atrust, heldin a qualified United States fi nancial

institution, as defined in paragraph (5)(b). This security may

be in the formof:
(a) Cash in United States dollars;
(b) Securities listed by the Securities Valuation

O fice of the National Associ ation of |nsurance Comm SSi oners

and qualifying as adnitted assets pursuant to part Il of
chapter 625;
(c) dean, irrevocable, unconditional letters of

credit, issued or confirned by a qualified United States

financial institution, as defined in paragraph (5)(a),

effective no later than Decenber 31 of the year for which the

filing is made, and in the possession of, or in trust for, the

cedi ng conpany on or before the filing date of its annua

statenent; or

(d) Any other formof security acceptable to the

depart nent.
10
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(5)(a) For purposes of paragraph (4)(c) regarding

letters of credit, a "qualified United States institution"

nmeans an institution that:

1. 1s organized, or in the case of a United States

office of a foreign banking organi zation, is |icensed under

the laws of the United States or any state thereof;

2. |Is reqgul ated, supervised, and exanmi ned by United

States or state authorities having regulatory authority over

banks and trust conpani es; and

3. Has been deternined by either the departnment or the

Securities Valuation Ofice of the National Association of

| nsurance Conmi ssioners to neet such standards of financi al

condi tion and standing as are consi dered necessary and

appropriate to regulate the quality of financial institutions

whose letters of credit will be acceptable to the departnent.

(b) For purposes of those provisions of this | aw which

specify institutions that are eligible to act as a fiduciary

of atrust, a "qualified United States financial institution"

nmeans an institution that is a nenber of the Federal Reserve

System or that has been deternined by the departnent to neet

the following criteria:

1. |Is organized, or, in the case of a United States

branch or agency office of a foreign banking organi zation, is

licensed, under the laws of the United States or any state

t hereof and has been granted authority to operate with

fiduciary powers; and

2. |Is reqgul ated, supervised, and exanmi ned by federa

or state authorities having regulatory authority over banks

and trust conpani es.

(6) For the purposes of this section only, the term

"ceding insurer" includes any heal th nmmi nt enance organi zati on
11
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operating under a certificate of authority issued under part |

of chapter 641.
(7) After notice and an opportunity for a hearing, the

departnent may disallow any credit that it finds would be

contrary to the proper interests of the policyhol ders or

st ockhol ders of a ceding donestic insurer

(8) Credit nust be allowed to any ceding insurer for

rei nsurance otherw se conplying with this section only when

the reinsurance is payable by the assum ng i nsurer on the

basis of the liability of the ceding insurer under the

contract or contracts rei nsured w thout dimnm nution because of

the i nsolvency of the ceding insurer. Such credit nust be

allowed to the ceding insurer for reinsurance ot herw se

conplying with this section only when the rei nsurance

agreenent provides that paynents by the assuming insurer wll

be made directly to the ceding insurer or its receiver, except
when:
(a) The reinsurance contract specifically provides

payrment to the naned insured, assignee, or nanmed beneficiary

of the policy issued by the ceding insurer in the event of the

i nsol vency of the ceding insurer; or

(b) The assunming insurer, with the consent of the

naned i nsured, has assuned the policy obligations of the

ceding insurer as direct obligations of the assuning insurer

in substitution for the obligations of the ceding insurer to

t he naned i nsured.

(9) No person, other than the ceding insurer, has any

rights against the reinsurer which are not specifically set

forth in the contract of reinsurance or in a specific witten,

si gned agreenent between the reinsurer and the person

12
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(10) An authorized insurer may not knowi ngly accept as

assuning reinsurer any risk covering subject of insurance

which is resident, |located, or to be perforned in this state

and which is witten directly by any insurer not then

aut hori zed to transact such insurance in this state, other

than as to surplus lines insurance lawfully witten under part
VII1 of chapter 626.
(11)(a) Any donestic or conmercially donmiciled insurer

ceding directly witten risks of | oss under this section shal

within 30 days of receipt of a cover note or sinilar

confirmati on of coverage, or, without exception, no |later than

6 nonths after the effective date of the reinsurance treaty,

file with the departnent one copy of a summary statenent

containing the following informati on about each treaty:

1. The contract period;

2. The nature of the reinsured s business;

3. Anindication as to whether the treaty is

proportional, nonproportional, coinsurance, nodified

coi nsurance, or indemity, as applicable;

4. The ceding conpany's |loss retention per risk

The reinsured limts;

5
6. Any special contract restrictions;
7 A schedul e of reinsurers assum ng the risks of

| oss;
8. An indication as to whether paynents to the

assuning insurer are based on witten preniuns or earned

prem uns;
9. ldentification of any internediary or broker used

in obtaining the reinsurance and the conmission paid themif

known; and
10. Ceding commi ssi ons and al | owances.
13
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(b) The summary statenent nust be signed and attested

to by either the chief executive officer or the chief

financial officer of the reporting insurer. In addition to the

sunmary statement, the | nsurance Comm ssioner nay require the

filing of any supporting infornmation relating to the cedi ng of

such risks as she or he deens necessary. |If the summary

statenent prepared by the ceding insurer discloses that the

net effect of a reinsurance treaty or treaties (or series of

treaties with one or nore affiliated reinsurers entered into

for the purpose of avoiding the follow ng threshold anount) at

any tinme results in an increase of nore than 25 percent to the

insurer's surplus as to policyholders, then the insurer shal

certify inwiting to the departnent that the rel evant

reinsurance treaty or treaties conplies with the accounting

requi renments contained in any rule adopted by the departnent

under subsection (10) or subsection (12). |If such certificate

is filed after the summary statenent of such rei nsurance

treaty or treaties, the insurer shall refile the summry

statenent with the certificate. In any event, the certificate

nmust state that a copy of the certificate was sent to the

reinsurer under the reinsurance treaty.

(c) This subsection applies to cessions of directly

witten risk or loss. This subsection does not apply to

contracts of facultative reinsurance or to any cedi ng insurer

with surplus as to policyhol ders that exceeds $100 nmillion as

of the imedi ately precedi ng Decenber 31. Additionally, any

ceding insurer otherwi se subject to this section with |ess

t han $500,000 in direct prenmiuns witten in this state during

the preceding cal endar year or with |l ess than 1, 000

policyholders at the end of the preceding cal endar year is

exenpt fromthe requirenents of this subsection. However, any
14
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ceding insurer otherwi se subject to this section with nore

t han $250,000 in direct prenmiuns witten in this state during

the preceding cal endar quarter is not exenpt fromthe

requi rements of this subsection

(d) An authorized insurer not otherw se exenpt from

the provisions of this subsection shall provide the

information required by this subsection with underlying and

supporting docunmentation upon witten request of the

depart nent.
(e) The departnent may, upon a show ng of good cause,

wai ve the requirenents of this subsection

(12) If the departnent finds that a reinsurance

agreenent creates a substantial risk of insolvency to either

insurer entering into the reinsurance agreenent, the

departnent may by order require a cancellation of the

rei nsurance agreenent .

(13) No credit shall be allowed for reinsurance with

regard to which the rei nsurance agreenent does not create a

neani ngful transfer of risk of loss to the reinsurer

(14) The departnent nmay adopt rules and regul ati ons

i npl emrenting the provisions of this section. Rules are

authorized to protect the interests of insureds, clainants,

ceding insurers, assuming insurers and the public. These rul es

shall be in substantial conpliance wth:

(a) The National Association of |Insurance

Conmi ssioners nodel regulations relating to credit for

rei nsurance;
(b) The 1998 Nati onal Association of |nsurance
Conmi ssi oners Accounting Practices and Procedures Manual for

Property and Casualty |nsurers;

15
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(c) The 1998 National Association of |nsurance

Conmi ssi oners Accounting Practices and Procedures Manual for

Life and Health Insurers; and

(d) The National Association of |Insurance

Conmi ssioners nodel regulation for Credit for Reinsurance and

Life and Heal th Rei nsurance Agreenents.

The departnent may further adopt rules to provide for

transition fromexisting requirenents for the approval of

reinsurers to the accreditation of reinsurers pursuant to this

secti on.
(15) Any reinsurer approved pursuant to subparagraph
(3)(a)2. as of Decenber 31, 1999, which fails to obtain

accreditation pursuant to this section prior to Decenber 30,

2002, shall have its approval termni nated by operation of |aw

on that date.

(16) This act shall apply to all cessions on or after

January 1, 2000, under reinsurance agreenents that have an

i nception, anniversary, or renewal date on or after January 1,
2000.

Section 2. This act shall take effect upon becoming a
| aw.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 2522

3

4| Applies the requirenments for securitized, non-approved i
reinsurance pursuant to s, 624.610(4), F.S., to all authorized

5| insurers, not just donestic insurers.

6 | Specifies that the Departnent of |nsurance nust provide notice
and an opportunity for a hearlnP prior to disallow ng. any

71 credit for reinsurance that would be contrary to the”interest

8 of policyhol ders and stockhol ders of a donestic insurer
Provi des standards for the rules that the departnent may adopt

9| to inplenment s. 624,610, relating to credit Tor reinsurance.
Such rules nust be in substantial conpliance with the Nationa

10 | Associ ation of |nsurance Conmm ssioners npdel regul ations
relating to credit for reinsurance and the NAI C Accounti ng

11| Practicés and Procedures Manuals.

12 | Provides an effective date of January 1, 2000, and applies to
al | reinsurance agreenents that have an inception

13 | anni versary, or réenewal date on or after such date.
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