Florida Senate - 1999 CS for SB 294
By the Committee on Judiciary

308- 1838A- 99

1 A bill to be entitled

2 An act relating to debtors and creditors;

3 anending s. 15.16, F.S.; providing for

4 el ectronic filing of records with the

5 Departnent of State; anmending s. 30.17, F.S.

6 providi ng for phase-out of sheriff's execution
7 docket; anending s. 30.231, F.S.; clarifying
8 sei zure of property for |evy; anending s.

9 48.021, F.S.; providing for a sheriff to

10 periodically add nanmes of process servers to
11 list; creating s. 55.201, F.S.; requiring the
12 Departnent of State to establish a database of
13 judgnent lien records; creating s. 55.202,

14 F.S.; providing for acquisition of a judgnment
15 lien on personal property; creating s. 55.203
16 F.S.; providing requirenents for the content,
17 filing, and indexing of judgnent lien

18 certificates by the Departnent of State;

19 creating s. 55.204, F.S.; providing for |apse
20 of a judgnent lien; providing for acquisition
21 of a second judgnent lien; creating s. 55. 205,
22 F.S.; providing for the effect of a judgnent
23 lien; creating s. 55.206, F.S.; providing for
24 anmendnent, ternination, partial rel ease,
25 assignnment, tolling, or correction of a
26 recorded judgnent lien; creating s. 55.207,
27 F.S.; providing for filing and effect of a
28 correction statenent as to a judgnent lien
29 record; creating s. 55.208, F.S.; providing for
30 phase-out of effect of wits of execution
31 delivered to a sheriff prior to a date certain;
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1 creating s. 55.209, F.S.; providing for the

2 responsibilities of the Departnment of State and
3 for filing fees; amending s. 55.604, F.S.

4 limting the effect of a foreign judgnent as a
5 lien on personal property in this state

6 anending s. 56.09, F.S.; providing for linmted
7 | evy of executions against persons; anending s.
8 56.21, F.S.; providing for notice of |evy and
9 execution sale and affidavit of |evying

10 creditor to judgnent creditors and certain

11 secured creditors; anending s. 56.27, F.S.

12 providing for paynent distribution of noney

13 col | ected under execution; anending s. 56. 29,
14 F.S.; clarifying who nmay file an affidavit for
15 pur poses of suppl enentary proceedi ngs; anendi ng
16 s. 61.11, F.S.; requiring respondent to pay

17 certain costs and expenses associated with

18 wits of bodily attachnment in connection with
19 court-ordered child support obligations;

20 anending s. 77.01, F.S.; providing entities

21 with right to wit of garnishnent; creating s.
22 77.041, F.S.; providing for notice of

23 procedures for asserting exenptions and

24 requesting a hearing; anending s. 77.055, F.S.
25 clarifying requirenents for service of

26 gar ni shee's answer and notice of right to

27 di ssolve wit of garnishnent; anendi ng s.

28 77.06, F.S.; providing for creation of judgnent
29 lien upon service of wit of garnishnent;

30 anending s. 222.12, F.S.; providing for taking
31 of oath before notary public regarding
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exenptions from garni shnent; anending s.

679.301, F.S.; revising the definition for lien
creditor; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 15.16, Florida Statutes, is anended
to read:

15.16 Reproduction of records; admissibility in
evi dence; electronic receipt and transm ssion of records;
certification; acknow edgnent. --

(1) The Departnent of State nay cause to be made
copi es of any records naintained by it by mniature
phot ographic microfilmng or nicrophotographic processes or
any ot her photographic, nechanical, or other process
heret of ore or hereafter devised, including electronic data
processi ng.

(2) Photographs, nonerasable optical inmages, or
m crophotographs in the formof film facsimles, or prints of
any records nmade in conpliance with the provisions of this
section shall have the sane force and effect as the originals
t hereof and shall be treated as originals for the purpose of
their admissibility in evidence. Duly certified or
aut henti cat ed reproductions of such phot ographs, nonerasabl e
optical imges, or mcrophotographs shall be admitted in
evi dence equally with the original photographs, nonerasable
optical imges, or m crophotographs.

(3) The Departnent of State nay cause to be received
el ectronically any records that are required to be filed with
it under chapter 55, pursuant—to chapter 607, chapter 608,
chapter 617, chapter 620, chapter 621, chapter 679, chapter

3
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713, or chapter 865, through facsimle or other electronic
transfers, for the purpose of filing such records. The

originals of all such electronically transmtted records nust
be executed in the manner prescribed by the departnent

aurber. The receipt of such electronic transfer constitutes
delivery to the departnent as required by |aw.

(4) Notwi thstanding any ot her provision of law, the
departnment may certify or acknow edge and el ectronically
transnit any record maintained by it. The certification nust
be evidenced by a certification code on each page transmtted
whi ch nmust include the charter or filing nunber of the
docunent, date of transnission, and page nunber of the total
nunber of pages transmitted, and a sequential certification
nunber assigned by the departnent which will identify the
transni ssion and be available for verification of any
transnitted acknowl edgnent or certified docunent.

(5) Notwithstanding any other law, for the purposes of

el ectroni c filing H—net—etherwiseprovi-ded—by—+aw-the

Department of State shall determ ne:

(a) The appropriate format, which nust be retrievabl e

or reproducible in typewitten or printed formand nust be

| egi bl e.
(b) The manner of execution, which may include any

synbol, manual, facsinile, conforned, or electronic signature

adopted by a person with the present intent to authenticate a

docunent .

4
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(c) The nmethod of electronic transnission and fee

payment for any docunent placed under its jurisdiction for

filing or recordation.

(d) The anpbunt of any fee surcharge for the use of an

el ectronic filing format.

(6) The Departnent of State nmy utilize governnent or

private-sector contractors in the pronotion or provision of

any electronic filing services. —by+tulte—the—appropriate

Section 2. Section 30.17, Florida Statutes, is anended

to read:

30.17 Sheriff to keep an execution docket. --

(1) The sheriff shall keep an execution docket, which
shall contain a list of all executions, orders and decrees
directed to the sheriff, in relation to the collection of
noneys, and a statenment of all nobneys credited on such orders,
executions and decrees, and when and to whom and by whom pai d.

(2) Said docket shall be subject to the inspection of
all parties interested.

(3) The sheriff's failure to keep said docket, or to
al l ow i nspection of the sane, shall be considered a contenpt
of court and subject himor her to a fine not exceeding $100,
at the discretion of the court.

(4) On Cctober 1, 2001, the sheriff shall cease
docketing newy delivered wits of executions. The sheriff

shall mmintain the existing docket until Cctober 1, 2003. Upon

the request of any person or entity who delivered a wit of
execution to the sheriff before Cctober 1, 2001, the sheriff
5
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shal|l provide witten certification of the date on which the

wit was delivered. The sheriff's duties under this section
shal|l cease on COctober 1, 2003.

Section 3. Subsection (1) of section 30.231, Florida
Statutes, is anended to read:

30.231 Sheriffs' fees for service of summons,
subpoenas, and executions. --

(1) The sheriffs of all counties of the state in civil
cases shall charge fixed, nonrefundable fees for docketing and
service of process, according to the follow ng schedul e:

(a) Al sumobns or wits except executions: $20 for
each summons or wit to be served, except when nore than one
sunmons or wit is issued at the sane tinme out of the sane
cause of action to be served upon one person or defendant at
the sane tine, in which case the sheriff shall be entitled to
one fee.

(b) Al wits except executions requiring a |levy or
sei zure of property: $50 in addition to the $20 fee as stated
i n paragraph (a).

(c) Wtness subpoenas: $20 for each witness to be
served.

(d) Executions:

1. Twenty dollars for docketing and indexing each wit
of execution, regardl ess of the nunber of persons involved.

2. Fifty dollars for each |evy.

a. Alevy is considered nade when any property or any
portion of the property listed or unlisted in the instructions
for levy is seized, or upon denmand of the sheriff the wit is
satisfied by the defendant in lieu of seizure. Seizure
requires that the sheriff take actual possession, if

6
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1| practicable, or alternatively, constructive possession of the
2| property by order of the court.

3 b. Wen the instructions are for |levy upon rea

4 | property, a levy fee is required for each parcel described in
5| the instructions.

6 c. Wien the instructions are for |evy based upon

7 | personal property, one fee is allowed, although the property
8 | my be seized at different |ocations, conditional upon all of
9| the itens being advertised collectively and the sal e being

10| held at a single location. However, if the property seized

11 | cannot be sold at one location during the sanme sale as

12 | advertised, but requires separate sales at different

13 | locations, the sheriff is then authorized to inpose a levy fee
14 | for the property and sale at each | ocation

15 3. Twenty dollars for advertisenent of sale under

16 | process.

17 4. Twenty dollars for sale under process.

18 5. Twenty dollars for deed, bill of sale, or

19 | satisfaction of judgnent.
20 Section 4. Paragraph (a) of subsection (2) of section
21| 48.021, Florida Statutes, 1998 Supplenent, is anended to read:
22 48. 021 Process; by whom served. - -
23 (2)(a) The sheriff of each county may, in his or her
24 | discretion, establish an approved list of natural persons
25 | designated as special process servers. The sheriff my
26 | periodically shatt+ add to such Iist the nanes of those natura
27 | persons who have net the requirenments provided for in this
28 | section. Each natural person whose nane has been added to the
29 | approved list is subject to annual recertification and
30 | reappointrment by the sheriff. The sheriff shall prescribe an
31
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appropriate formfor application for appointment. A reasonable
fee for the processing of the application shall be charged.
Section 5. Section 55.201, Florida Statutes, is

created to read
55.201 Central database of judgnent |iens on persona

property.--The Departnent of State shall maintain a database

of judgnent lien records established in accordance with ss.
55. 201-55. 209. The database infornmation shall be accessible to
the public via electronic neans. The departnent may not pernit

or provide the bulk sale or distribution of such dat abase

information in any form
Section 6. Section 55.202, Florida Statutes, is
created to read

55.202 Judgnents, orders and decrees; |lien on persona

property. --
(1) A judgnent lien securing the unpaid anount of any

noney judgnent nmay be acquired by the hol der of a judgnent

ent ered by:
(a) A court of this state;

(b) A court of the United States having jurisdiction

in this state;

(c) A court of the United States or any other state to

t he extent enforceable under the Florida Enforcenent of
For ei gn Judgnents Act, ss. 55.501-55.509; or
(d) A foreign state as defined in the Uniform

CQut - of - Country Forei gn Money-Judgnent Recognition Act, ss.
55.601-55.607, fromthe tine and to the extent enforceabl e
t her eunder .

(2) A judgnent lien may be acquired on the judgnent

debtor's interest in all personal property subject to

execution in this state, other than fixtures, noney, and
8
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negotiable instrunents. A judgrment lien is acquired by filing

a judgnent lien certificate in accordance with s. 55.203 with

the Departnent of State after the judgnent has becone fina

and if no stay of the judgnent or its enforcenent is in effect

at the tine the certificate is filed. Ajudgnment lienis

effective as of the date of filing, but no lien attaches to

property until the debtor acquires an interest in the

property. Except as provided in s. 55.204(2), a judgnent

creditor may file only one effective judgnent lien certificate

based upon a particul ar judgnent.

(3) Except as otherwi se provided in s. 55.208, the

priority of a judgnent lien acquired in accordance with this
section or s. 55.204(2) is established at the tine the
judgnent lien is recorded. Such judgnent lien is deened

recorded as of its effective date as provided in this section
or s. 55.204(2).
(4) Any reference to the filing of a judgnent lien

certificate in ss. 55.201-55.209 shall nean recordi ng of such

docunent .

Section 7. Section 55.203, Florida Statutes, is
created to read

55.203 Judgnent lien certificate; content, filing, and

i ndexi ng. - -
(1) An original judgnent lien certificate, as provided

ins. 55.202, nust include:

(a) The legal nane of each judgnent debtor and, if a

recorded legal entity, the regi stered nane and docunent filing

nunber as shown in the records of the Departnent of State;

(b) The last known address and social security nunber

except that in cases of default judgnent, the social security

9
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nunber nust be included only if known, or federal enployer

i dentification nunber of each judgnent debtor

(c) The legal nane of the judgnent creditor and, if a

recorded legal entity, the registered nane and docunent filing

nunber as shown in the records of the Departnent of State, and

the nane of the judgnent creditor's attorney or duly

aut hori zed representative, if any;

(d) The address and social security nunber or federa

enpl oyer identification nunber of the judgnment creditor
(e) The identity of the court which entered the
judgnent and the case nunber and the date the witten judgnent

was entered;

(f) The anpbunt due on the noney judgnent and the

applicable interest rate; and

(g) The signature of the judgment creditor or the

judgnent creditor's attorney or duly authorized

representative

(2) A second judgnent lien certificate, as provided in

s. 55.204(2), nust include the information required in

subsection (1) and nust state the file nunber assigned to the

record of the original judgnent lien certificate, the nobney

anount remai ning unpaid, and the interest accrued thereon

(3) An anendnent, as provided in s. 55.206, or a

correction statenent, as provided in s. 55.207, nust state the

file nunber of the judgnent lien record to which the anendnent

or correction statenent relates and nust state the action

change, or statenent to be added.

(4) The Departnent of State shall exanine, for

conpliance with ss. 55.201-55.209, each docunent subnitted for

filing and shall accept or reject the docunent accordingly.

10
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(a) For each judgnent lien certificate filed, the

departnent shall

1. Create a record

2. Assign a unique file nunber to the record;

3. Include the date of filing of the judgnent |ien

certificate;

4. Maintain the record in a dat abase accessible to the

public via el ectroni c neans;

5. Index the judgnent lien certificate according to

t he nane of each judgnent debtor; and

6. Index all subsequently filed docunents relating to

an original judgnent lien certificate in a nanner that

associates themto the original judgnment lien certificate.

(5) The validity of a judgnent lien certificate filed

under this section may not be defeated by technical or

clerical errors nade in good faith which are not seriously

m sl eadi ng, nor may any clai m of estoppel be based on such

errors.
(6) The Departnent of State shall prescribe nmandatory

fornms of all docunents to be filed under this section
Section 8. Section 55.204, Florida Statutes, is
created to read

55.204 Duration and continuation of judgnent lien

destruction of records.--

(1) Except as provided in this section, a judgnment

lien acquired under s. 55.202 | apses and becones invalid 5

years after the date of filing the judgnment lien certificate.

(2) At any tine within 6 nmonths prior to the schedul ed

| apse of a judgnent lien acquired under s. 55.202, the

judgnent creditor may acquire a second judgnent lien by filing

a new judgnent lien certificate. The second judgnment |ien
11
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becones effective on the date of | apse of the origina

judgnent lien or on the date on which the judgnent lien

certificate is filed, whichever is later. The second judgnment

lien is deened recorded on its effective date. The second

judgnent lien is deened a new judgnent lien and not a

continuation of the original judgnent lien. The second

judgnent lien pernmanently | apses and becones invalid 5 years

after its effective date, and no additional |iens based on the

original judgnent nay be obtai ned.

(3) A judgnent lien continues only as to item zed

property for an additional 90 days after | apse of the lien

Such judgnent lien will continue only if:

(a) The property had been item zed and its | ocation

described with sufficient particularity in the instructions

for |evy,;
(b) The levy had been delivered to the sheriff prior

to the date of |lapse of the lien to pernit the sheriff to act;

and
(c) The property was located in the county in which

the sheriff has jurisdiction at the tine of delivery of the

instruction for |evy. Subsequent renoval of the property does

not defeat the lien. A court nay order continuation of the

lien beyond the 90-day period on a showi ng that extraordinary

ci rcunst ances have prevented |evy.

(4) The date of | apse of a judgnent |ien whose

enforceability has been tenporarily stayed or enjoined as a

result of any legal or equitable proceeding is tolled until 30

days after the stay or injunction is termnated.

(5) The Departnent of State shall nmintain each

judgnent lien record and all infornmation contained therein for

12
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a mnimumof 1 year after the judgnent lien |lapses in

accordance with this section.

Section 9. Section 55.205, Florida Statutes, is
created to read

55.205 Effect of judgnent lien.--

(1) Awvalid judgnent lien gives the judgnent creditor

the right to take possession of the property subject to | evy

through wit of execution, garni shnent, or other judicial

process. A judgnent creditor who has not filed a judgnent |ien

certificate in accordance with s. 55.203 or whose |ien has

| apsed may neverthel ess take possession of the judgnment

debtor's property through such other judicial process. A

judgnent creditor proceeding by wit of execution obtains a

lien as of the tine of levy and only on the property |evied

upon. Except as provided in s. 55.208, such judgnent creditor

takes subject to the clainms and interest of priority judgnent

creditors.
(2) A buyer in the ordinary course of business as

defined in s. 671.201(9) takes free of a judgnent lien created

under this section even though the buyer knows of its

exi stence. A valid security interest as defined in chapter 679

in after-acquired property of the judgnent debtor which is

perfected prior to the effective date of a judgnent |lien takes

priority over the judgnent lien on the after-acquired
property.

Section 10. Section 55.206, Florida Statutes, is
created to read

55.206 Anendrment of judgnent lien record; termnination

partial rel ease, assignnent, continuation, tolling,

correction. --

13
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(1) An anendnent to a judgnent lien acquired under s.

55.202 may be filed by the judgnent creditor of record, which

may provide for:

(a) The ternmination, partial rel ease, or assignhnent of

the judgnent creditor's interest in a judgnent lien

(b) The continuation and ternination of the

continuation of a judgnent lien, as provided in s. 55.204(3);

(c) The tolling and termination of the tolling of a

| apse of a judgnent lien, as provided in s. 55.204(4); or

(d) The correction or change of any other information

provided in the record of a judgnent |ien

(2) Wthin 30 days following witten demand by a

judgnent debtor after the obligation underlying a judgnent

lien has been fully or partially rel eased, the judgnment

i enhol der nmust send to the judgnent debtor a statenent

indicating that there is no longer a claimfor a lien on the

personal property of the judgnent debtor or that the judgnment

lien has been partially released and setting forth the val ue

of the lien renmnining unpaid as of the date of the statenent.

A statenent signed by an assignee nust include or be

acconpani ed by a separate witten acknow edgenent of

assi gnnent signed by the judgnent creditor of record. |If the

judgnent lienholder fails to send such a statenent within 30

days after proper witten demand therefor, the judgnent

lienholder is liable to the judgnent debtor for $100, and for

any | oss, including reasonable attorney's fees, caused by such

failure to the judgnent debtor.

(3) The judgnent debtor, the judgnment creditor, or

assignee may file such statenment with the Departnent of State.
Section 11. Section 55.207, Florida Statutes, is
created to read

14
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1 55.207 Correction of judgnent lien record.--

2 (1) A person may file with the Departnent of State a
3| correction statenent with respect to a judgnent lien record,
4] as provided in s. 55.203, indexed under the person's nane if
5] the person believes that the record is inaccurate or that the
6| judgnent lien certificate was wongfully fil ed.

7 (2) A correction statenent nust:

8 (a) State the judgnent debtor naned and the file

9 | nunber assigned to the judgnent lien record to which the

10 | correction statenent rel ates;

11 (b) Indicate that it is a correction statenent;

12 (c) Provide the basis for the person's belief that the
13| judgnent lien certificate was wongfully filed or the record
14 | is inaccurate; and

15 (d) Indicate the manner in which the person believes
16 | the record should be corrected to cure any inaccuracy.

17 (3) The filing of a correction statenent does not

18 | affect the effectiveness of the judgnent lien or other filed
19 | record.

20 Section 12. Section 55.208, Florida Statutes, is

21| created to read

22 55.208 Effect of recorded judgnent lien on wits of
23 | execution previously delivered to a sheriff.--

24 (1) Any lien created by a wit of execution which has
25| been delivered to the sheriff of any county prior to Cctober
26| 1, 2001, remains in effect for 2 years thereafter as to any
27 | property of the judgnent debtor located in that county before
28 | Cctober 1, 2001, and remaining within that county after that
29 | date. As to any property of the judgnent debtor brought into
30| the county on or after COctober 1, 2001, such wits create no
31| lien, inchoate or otherw se.

15
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(2) If a judgnent creditor who has delivered a wit of

execution to a sheriff in any county prior to Cctober 1, 2001

properly files a judgnent lien certificate with the Departnent
of State by October 1, 2003, together with a certification by
the sheriff as to the date on which the wit was delivered,

the resulting judgnent lien is deened recorded on the date the

wit was delivered to the sheriff as to all |eviable property

of the judgnent debtor which is located in that county on

Cctober 1, 2001, and that renmmins continuously in that county

thereafter. As to all other property of the judgnent debtor

the effective date of the judgnent lien is as provided in s.

55.202. The duration of all judgnent liens is as provided in
ss. 55.204 and 55.205(3), regardl ess of the date on which a
lien is determ ned to have been recorded.

(3) If a judgnent creditor who has delivered a wit of

execution to a sheriff in any county prior to Cctober 1, 2001

does not properly file a judgnent lien certificate with the
Departnent of State by Cctober 1, 2003, such wit is
consi dered to have been abandoned and to be of no effect after
Cctober 1, 2003.

Section 13. Section 55.209, Florida Statutes, is
created to read

55.209 Departnent of State; processing fees,

responsibilities.--

(1) The Departnent of State shall collect the
fol |l owi ng nonrefundabl e processing fees for all docunents
filed in accordance with ss. 55.201-55.209:

(a) For any judgnent lien certificate or other

docunents pernitted to be filed, $20.

(b) For the certification of any recorded docunent,

$10.

16
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(c) For copies of judgnent lien docunents which are

produced by the Departnment of State, $1 per page or part

t hereof. However, no charge nay be collected for copies

provided in an online electronic format via the Internet.

(d) For indexing a judgnent lien by nultiple judgnent

debtor nanes, $5 per additional nane.

(e) For each additional facing page attached to a

judgnent lien certificate or docunent permitted to be fil ed,
$5.

(2) Unless otherw se provided by |aw, the Departnent

of State may not conduct any search of the database

establ i shed under s. 55.201 to determ ne the existence of any

judgnent lien record or to performany service other than in

connection with those services for which paynent of services

are required under this section. The information maintained in

the database is for public notice purposes only and the

departnment may make no certification or deternination of the

validity of any judgnent lien acquired under ss. 55.202 and
55. 204.

(3) The Departnent of State shall ensure that the
dat abase infornmation is avail abl e and accessible solely for

public use via the Internet or other el ectronic neans. The

departnment may not pernit or provide for the bulk sale or

di stribution of such database information in any form
Section 14. Subsection (8) is added to section 55. 604,
Fl orida Statutes, to read

55. 604 Recognition and enforcenent.--Except as
provided in s. 55.605, a foreign judgnent neeting the
requirenments of s. 55.603 is conclusive between the parties to
the extent that it grants or denies recovery of a sum of

17
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1| noney. Procedures for recognition and enforceability of a

2| foreign judgrment shall be as follows:

3 (8) A judgnent lien on personal property is acquired

4] only when a judgnent lien certificate satisfying the

5| requirenents of s. 55.203 has been filed with the Departnent

6| of State.

7 Section 15. Section 56.09, Florida Statutes, is

8 | anended to read:

9 56. 09 Executions agai nst corporations and persons;

10 | generally. --

11 (1) On any judgment against a corporation,plaintiff

12 | may have a wit of an execution levied on the current noney as
13| well as on the goods and chattels, |ands and tenenents of said
14 | corporati on.

15 (2) On any judgnent against a person, a plaintiff may
16 | have a wit of execution |levied on the person's nobney in

17 | excess of $1,000. Such linmtation on | evy of execution does

18 | not create an exenption, nor does it |limt the availability of
19 | any other exenption provided by |law. For purposes of this
20 | subsection only, the term "noney" neans cash, checks, nobney
21| orders, and the like. Nothing in this subsection authorizes
22 | the physical search of a person
23 Section 16. Section 56.21, Florida Statutes, is
24 | anended to read:
25 56.21 Execution sales; notice.--Notice of all sales
26 | under execution shall be given by adverti senent once each week
27 | for 4 successive weeks in a newspaper published in the county
28 |1 in which the sale is to take place. The tine of such notice
29 | may be shortened in the discretion of the court fromwhich the
30 | execution issued, upon affidavit that the property to be sold
31| is subject to decay and will not sell for its full value if

18
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held until date of sale. On or before the date of the first
publication or posting of the notice of sale, a copy of the
notice of sale shall be furnished by certified mail to the
attorney of record of the judgnent debtor, or to the judgnent
debtor at the judgnent debtor's |ast known address if the

j udgnent debtor does not have an attorney of record. Such copy
of the notice of sale shall be mmiled even though a default
judgnent was entered. \When | evyi ng upon personal property, a

notice of such |levy and execution sale and a copy of the

affidavit required by s. 56.27(4) shall be nade by the |evying

creditor to the attorney of record of the judgnent creditor or

the judgnent creditor who has filed a judgnent lien

certificate as provided in s. 55.202 and to all secured

creditors who have filed financing statenments as provided in

S. 679.401 in the nane of the judgnment debtor reflecting a

security interest in property of the kind to be sold at the

execution sale. Such notice shall be made in the sane nmanner

as notice is made to any judgnent debtor under this section

When | evyi ng upon real property, notice of such | evy and
execution sale shall be nade to the property owner of record
in the sanme nmanner as notice is nmade to any judgnent debtor
pursuant to this section. Wen selling real or persona
property, the sale date shall not be earlier than 30 days
after the date of the first advertisement.

Section 17. Section 56.27, Florida Statutes, 1998
Suppl enent, is anended to read:

56.27 Executions; paynent te—execution—creditor of
noney col |l ected. --

(1) Al noney received under executions shall be paid,

in the order prescribed,to the following: the sheriff for

costs, the levying creditor in the anbunt of $500 as
19
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| i qui dat ed expenses and the judgnent |ienhol der having the

earliest recorded judgnent |lien acquired under s. 55.202, as

set forth in an affidavit required by s. 56.27(4), or his or

her attorney, in satisfaction of the judgnent lien, provided

that the judgnent lien has not |lapsed at the tine of the | evy

. I F I . . I o I
attoerney. The receipt of the attorney shall be a rel ease of

the officer paying the noney to himor her. \When the nane of

nore than one attorney appears in the court file, the nobney
shall be paid to the attorney who originally conmenced the
action or who nade the original defense unless the file shows
t hat another attorney has been substituted.

(2) VWhen property sold under execution brings nore
than t he anount needed to satisfy the provisions of subsection

(1), the surplus shall be paid in the order of priority to any

j udgnent |ienhol ders whose judgnent |iens have not |apsed.

Priority shall be based on the effective date of the judgnent

lien acquired under s. 55.202, as set forth in an affidavit

required under s. 56.27(4). If there is a surplus after al

valid judgnent |liens and execution |liens have been satisfied
of—the—execution, the surplus nust be paid to the defendant
e . I . . I et end et I
e it herif—t] I I o I
o e

(3) The value of the property |evied upon shall not be

consi dered excessive unless the val ue unreasonably exceeds the

total debt reflected in all unsatisfied judgnent |liens that

have not | apsed and any unsatisfied lien of the | evying

creditor.
(4) On or hefore the date of the first publication or

posting of the notice of sale provided for under s. 56.21, the
20
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1| levying creditor shall file an affidavit setting forth the

2| following as to the judgnent debtor

3 (a) An attestation that the levying creditor has

4 | reviewed the database or judgnent lien records established in
5| accordance with ss. 55.201-55.209 and that the informtion

6| contained in the affidavit based on that reviewis true and

7| correct;

8 (b) The information required under ss. 55.203(1) and

9| 55.203(2) for each judgnent lien certificate i ndexed under the
10 | nane of the judgnent debtor as to each judgnment creditor; the
11| file nunber assigned to the record of the original and, if

12 | any, the second judgnent lien; and the date of filing for each
13| judgnent lien certificate under s. 55.202 or s. 55.204(2); and
14 (c) A statenent that the levying creditor either does
15| not have any other levy in process or, if another levy is in
16 | process, the levying creditor believes in good faith that the
17 | total val ue of the property under execution does not exceed
18 | t he anobunt of outstandi ng judgnments.

19 (5) A sheriff paying noney received under an execution
20| in accordance with the information contained in the affidavit
21 | under subsection (4) is not liable to anyone for damages

22 | arising froma wongful |evy.

23 Section 18. Subsection (1) of section 56.29, Florida
24 | Statutes, is anended to read:

25 56.29 Proceedi ngs suppl enentary. --

26 (1) \When any person sherif+ hol ds an unsati sfied

27 | execution and has delivered a wit of execution to any

28 | sheriff, the plaintiff in execution may file an affidavit so
29 | stating and that the execution is valid and outstandi ng and
30| thereupon is entitled to these proceedi ngs suppl enentary to
31 | execution.

21
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Section 19. Paragraph (a) of subsection (2) of section
61.11, Florida Statutes, is anended to read:

61.11 Wits.--

(2)(a) Wen the court issues a wit of bodily
attachnment in connection with a court-ordered child support
obligation, the wit or attachnent to the wit nust include,
at a mninmnum such information on the respondent's physica
description and location as is required for entry of the wit
into the Florida Crime Information Center tel econmunications
system and aut horization for the assessnent and coll ection of
the actual costs associated with the service of the wit and
transportati on of the respondent in conpliance thereof. In
addition to the purge paynent, the respondent shall be

responsi ble for paynent of all court costs, sheriff fees as

provided in s. 30.231, actual costs of detention or

i mprisonnent, and other rel ated expenses associated with the

service of the wit and transportation of the respondent. The
wHt—shatH—direet—that Servi ce and execution of the wit may
be made on any day of the week and any tine of the day or

ni ght.

Section 20. Section 77.01, Florida Statutes, is
amended to read:

77.01 Right to garnishnent.--Every person or entity
who has sued to recover a debt or has recovered judgnent in
any court agai nst any person or entity—natural—er—corporate;
has a right to a wit of garnishment, in the manner
herei nafter provided, to subject any debt due or any debt
under a negotiable instrunent that will becone due to

defendant by a third person, and any tangible or intangible

personal property of defendant in the possession or control of

a third person. The officers, agents, and enpl oyees of any
22
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conpani es or corporations are third persons in regard to the
conpani es or corporations, and as such are subject to
garni shnent after judgnent against the conpanies or
cor porations.
Section 21. Section 77.041, Florida Statutes, is
created to read
77.041 Notice to defendant for claimof exenption from

gar ni shnent; procedure for hearing.--

(1) Upon application for a wit of garnishnent by a

plaintiff, the clerk of the court shall attach to the wit the

following "Notice to Defendant":

NOTI CE TO DEFENDANT OF RI GHT AGAI NST GARNI SHVENT
OF WAGES, MONEY, AND OTHER PROPERTY
The Wit of Garnishnent delivered to you with this

Noti ce neans that wages, noney, and other property bel ongi ng

to you have been garni shed to pay a court judgnent agai nst
you. HOAEVER, YOU MAY BE ABLE TO KEEP OR RECOVER YOUR WACGES,
MONEY, OR PROPERTY. READ TH S NOTI CE CAREFULLY.

State and federal |aws provide that certain wages,

noney, and property, even if deposited in a bank, savings and

| oan, or credit union, may not be taken to pay certain types

of court judgnments. Such wages, npbney, and property are exenpt

from garni shnent. The nmjor exenptions are |listed bel ow on the

formfor Claimof Exenption and Request for Hearing. This list

does not include all possible exenptions. You should consult a

| awyer for specific advice.
TO KEEP YOUR WAGES, MONEY, AND OTHER PROPERTY
FROM BEI NG GARNI SHED, OR TO GET BACK ANYTHI NG
ALREADY TAKEN, YOU MUST COWLETE A FORM FOR
CLAI M OF EXEMPTI ON AND REQUEST FOR HEARI NG AS
23
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SET FORTH BELOW AND HAVE THE FORM NOTARI ZED.

YOU MUST FILE THE FORM WTH THE CLERK' S OFFI CE

W TH N 20 DAYS AFTER THE DATE YOU RECEI VE TH S

NOTI CE OR YOU MAY LOSE | MPORTANT RI GHTS. YQU

MUST ALSO MAIL OR DELIVER A COPY OF TH S FORM

TO THE PLAI NTI FF AND THE GARNI SHEE AT THE

ADDRESSES LI STED ON THE WRI T OF GARNI SHVENT.

If you request a hearing, it will be held as soon as

possi bl e after your request is received by the court. The

plaintiff nust file any objection within 2 busi ness days, or

alternatively, 7 days if you nmailed a copy of the formfor

Cl ai m of Exenption and Request for Hearing to the plaintiff.

If the plaintiff files an objection to your Caimof Exenption

and Request for Hearing, the clerk will notify you and the

other parties of the tine and date of the hearing. You may

attend the hearing with or without an attorney. |If the

plaintiff fails to file an objection, no hearing is required,

the wit of garnishnent will be dissolved and your wages,

noney, or property will be rel eased.
YOU SHOULD FI LE THE FORM FOR CLAI M OF EXEMPTI ON
| MVEDI ATELY TO KEEP YOUR WAGES, MONEY, OR
PROPERTY FROM BEI NG APPLI ED TO THE COURT
JUDGVENT. THE CLERK CANNOT d VE YOU LEGAL
ADVI CE. | F YOU NEED LEGAL ASSI STANCE YOU SHOULD
SEE A LAWER. |F YOU CAN T AFFORD A PRI VATE
LAWYER, LEGAL SERVI CES MAY BE AVAI LABLE.
CONTACT YOUR LOCAL BAR ASSOCI ATI ON OR ASK THE
CLERK' S OFFI CE ABOUT ANY LEGAL SERVI CES PROGRAM
IN YOUR AREA.
CLAI M OF EXEMPTI ON AND REQUEST FOR HEARI NG

24
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1|1 claimexenptions from garni shment under the foll ow ng
2 | categori es as checked:

3| 1. Head of famly wages. (You nust check a
4 or b bel ow.)

5/ a. | provide nore than one half of the

6 support for a child or other dependent and

7 have net earnings of $500 or |ess per week.
8| b. | provide nore than one half of the

9 support for a child or other dependent, have
10 net earnings of nore than $500 per week, but
11 have not agreed in witing to have ny wages
12 gar ni shed.

3] 2. Social Security benefits.

14 3. Supplenental Security Incone benefits.
15| 4, Public assistance (welfare).

16| 5. Workers' Conpensation

17 6. Unenpl oynent Conpensati on

8 7. \Veterans' benefits.

19| 8. Retirenent benefits.

20 9. Life insurance benefits or cash surrender
21 value of a life insurance policy.

221 10. Oher

23 (expl ai n)

24

25|11 request a hearing to decide the validity of nmy claim Notice
26 | of the hearing should be given to ne at:

27

28 | Address:

29

30 | Tel ephone nunber

31

25
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The statenents made in this request are true to the best of ny

know edge and bel i ef.

Def endant's signature

Dat e

STATE OF FLORI DA

COUNTY OF

Sworn and subscribed to before ne this ........ day of

........ (month and year), by (nane of person naking

statenment)....................

Notary Public/Deputy derk

Personally Known ........ OR Produced Ildentification

Type of ldentification Produced ....................

(2) The plaintiff nust mail, by first class, a copy of

the wit of garnishnent, a copy of the notion for wit of

garni shnent, and the "Notice to Defendant" to the defendant's

| ast known address within 5 business days after the wit is

i ssued or 3 business days after the wit is served on the

gar ni shee, whichever is later. However, if such docunents are

returned as undeliverable by the post office, or if the | ast

known address is not discoverable after diligent search, the

plaintiff nust mail, by first class, the docunents to the
26
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defendant at the defendant's place of enpl oynment. The

plaintiff shall file in the proceeding a certificate of such

servi ce.
(3) Upon the filing by a defendant of a cl ai m of

exenption and request for hearing, a hearing will be held as

soon as is practicable to deternmine the validity of the

cl ai nred exenptions. If the plaintiff does not file a sworn

witten statenent that contests the defendant's cl ai m of

exenption within 2 business days, or alternatively 7 business

days, if the claimand request were served by mail, no hearing

is required and the clerk nmust automatically dissolve the wit

and notify the parties of the dissolution by mail
Section 22. Section 77.055, Florida Statutes, is
anended to read:

77.055 Service of garnishee's answer and notice of
right to dissolve wit Netiee—to—defendant—antd—other

iaterested—persons. --Wthin 5 days after service of the

garni shee's answer on the plaintiff or after the tine period

for the garnishee's answer has expired, the plaintiff shal

serve, by mail, the follow ng docunents: a—coepyof—the—wita

copy of the garnishee's answer, and a notice advi si ngr—ant—=a
certiHecate—of—serviee—Fhenotice—shatH—advise the recipient
that he or she nust nove to dissolve the wit of garnishnment

within 20 days after the date indicated on the certificate of

service in the notice if any allegation in the plaintiff's

notion for wit of garnishment is untrue wthinthetire

asserted—as—adefense. The plaintiff shall serve these

docunents on the defendant at the defendant's |ast known

address and any ot her address disclosed by the garnishee's
27
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1| answer and on any other person disclosed in the garnishee's

2 | answer to have any ownership interest in the deposit, account,
3| or property controlled by the garnishee. The plaintiff shal

4| file in the proceeding a certificate of such service.

5 Section 23. Subsection (1) of section 77.06, Florida
6| Statutes, is anended to read:

7 77.06 Wit; effect.--

8 (1) Service of the wit shall nmke garnishee liable

9| for all debts due by himor her to defendant and for any

10 | tangi bl e or intangi ble personal property of defendant in the
11 | garnishee's possession or control at the tine of the service
12| of the wit or at any tinme between the service and the tinme of
13 | the garnishee's answer. Service of the wit creates alien in
14 | or upon any such debts or property at the tine of service or
15 ) at the tine such debts or property cone into the garnishee's
16 | possessi on or control

17 Section 24. Section 222.12, Florida Statutes, is

18 | anended to read:

19 222.12 Proceedi ngs for exenption.--Wenever any noney
20| or other thing due for |abor or services as aforesaid is
21 | attached by such process, the person to whomthe sane is due
22 | and owi ng may nake oath before the officer who issued the
23 | process or before a notary public that the noney attached is
24 | due for the personal |abor and services of such person, and
25| she or he is the head of a famly residing in said state.
26 | When such an affidavit is made, notice of sane shall be
27 | forthwith given to the party, or her or his attorney, who sued
28 | out the process, and if the facts set forth in such affidavit
29 | are not denied under oath within 2 busi ness days after the
30| service of said notice, the process shall be returned, and al
31 | proceedi ngs under the sane shall cease. |If the facts stated

28
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in the affidavit are denied by the party who sued out the
process within the tine above set forth and under oath, then
the matter shall be tried by the court fromwhich the wit or
process issued, in |like manner as clains to property |evied
upon by writ of execution are tried, and the noney or thing
attached shall remain subject to the process until rel eased by
the judgnent of the court which shall try the issue.

Section 25. Subsections (2) and (3) of section
679.301, Florida Statutes, are anended to read:

679.301 Persons who take priority over unperfected
security interests; right of "lien creditor."--

(2) If the secured party files with respect to a
purchase noney security interest before or within 15 days
after the debtor receives possession of the collateral, the
secured party he—or—she takes priority over the rights of a
transferee in bulk or of a lien creditor which—arisebetween

he 4 I L I Cebe o
L

(3) A"lien creditor" neans a creditor who has
acquired a lien on the property involved by attachnment, |evy,
or the like and includes a judgnent |ienhol der as provided

under ss. 55.202-55.209, an assignee for benefit of creditors

fromthe tine of assignment, and a trustee in bankruptcy from
the date of the filing of the petition or a receiver in equity
fromthe tine of appointnent.

Section 26. This act shall take effect COctober 1,
1999, except that sections 5 through 14, and sections 16
t hrough 18 shall take effect COctober 1, 2001

29
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEESEUggIITUTE FOR

Provi des expressly that seizure of property by the sheriff may
be actual or alternatively, constructive.
F vides the sheriffs with the option to periodically update

.
h st of process servers.
c

pe
on
da

es and adds to the proposed statutory franework for
ing and establishing priority clains”of judgnent |iens
nal Property t hrough the nmintenance of a Centra

by the Departnent "of State. Specifically, it:

mts a judgnent creditor to anmend {ud ment lie
ds to reflect the continuation ol I'i ng, Par
se, assignment or correction of a judghent |

0]
e
a
r

i
rif
fec

er
tgba

n
tial

[

t

s
s
p
r
r ien;

=0 Q=

s-out the sheriff's execution docket as required
s. 30.17, F. S.;

ires a notice of |evy, execution and affidavit of
ing creditor to be provided to certain judgnment
ors and secured creditors;

r
n
t
i des for the order of distribution of noney
cted under execution;

res an affidavit of levying creditor to attest
judgnent |ien database;

0
nes "lien creditor” to include a ju
| der for_ personal property as estab
W provi si ons.

t

dgenent
| ir'shed under

Al | ows of execution to be made on a person's noney in

excess of 00.

Clarifies that when a person_grather than a sheriff¥_ho|ds an
unsatisfied lien, the plainti may then file an affidavit to
institute proceedi ngs suppl enentary.

Expressly provides for the respondent's liability for certain
costs, fees, and expenses associated with the service of a
wit of bodily attachnent in connection with a child-support

obl i gati on.

Revi ses certai n_garni shnent provisions, specifically those
relating to noticCe to defendant, claimfor persons Seeking
exenpti ons and a rlpht to a hearing. Allows oaths to be taken
before a notary public for exenptions, and provides that a
lien is created upon service of wit of garhnishnent.

Provides that certain provisions relating to the statutor
framework for judgne liens on personal "property wll take

n
nt
effect COctober” 1, 72001, whereas other provisions will take
effect October 1, 1999.

30
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