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SENATE AMENDMVENT
Bill No. CS for SB 298
Anmendnment No.

CHAMBER ACTI ON
Senat e House

Senator Geller noved the foll owi ng amendnent:

Senate Amendment (with title amendment)
Del ete everything after the enacting cl ause

and insert:

Section 1. Section 732.201, Florida Statutes, is
amended to read:

732.201 Right to elective share.--The surviving spouse
of a person who dies domiciled in Florida has shatH+—have the
right to a share of the elective estate of the decedent
deceased—spouse as provided in this part, to be designated the
el ective share.

Section 2. Section 732.2025, Florida Statutes, is
created to read

732.2025 Definitions.--As used in sections
732.2025-732. 2155, the term

(1) "Direct recipient" neans the decedent's probate

estate and any ot her person who receives property included in

the elective estate by transfer fromthe decedent, including
transfers described in s. 732.2035(8), by right of
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survivorship, or by beneficiary designation under a governing

instrunent. For this purpose, a beneficiary of an insurance

policy on the decedent's life, the net cash surrender val ue of

which is included in the elective estate, is treated as having

received property included in the elective estate. In the case

of property held in trust, "direct recipient" includes the

trustee but excludes the beneficiaries of the trust.

(2) "Elective share trust" means a trust where:

(a) The surviving spouse is entitled for life to the

use of the property or to all of the incone payable at |east

as often as annually;

(b) The trust is subject to the provisions of s.

738.12 or the surviving spouse has the right under the terns

of the trust or state lawto require the trustee either to

nmake the property productive or to convert it within a

reasonabl e tine; and

(c) During the spouse's life, no person other than the

spouse has the power to distribute incone or principal to

anyone other than the spouse.

(3) "General power of appointnent” neans a power of

appoi nt nent under which the hol der of the power, whether or

not the hol der has the capacity to exercise it, has the power

to create a present or future interest in the holder, the

holder's estate, or the creditors of either. The term i ncl udes

a power to consune or invade the principal of a trust, but

only if the power is not linmted by an ascertai nabl e standard

relating to the holder's health, education, support, or

mai nt enance.

(4) "Governing instrunent" nmeans a deed; wll; trust;

i nsurance or annuity policy; account wth payabl e-on-death

desi gnation; security registered in beneficiary form (TQOD);
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pension, profit-sharing, retirenent, or sinilar benefit plan

an instrunent creating or exercising a power of appointnent or

a power of attorney; or a dispositive, appointive, or

noni native instrunent of any sinilar type.

(5) "Payor" nmeans an insurer, business entity,

enpl oyer, governnent, governnental agency or subdivision, or

any other person, other than the decedent's persona

representative or a trustee of a trust created by the

decedent, authorized or obligated by | aw or a governing

i nstrunent to nake paynents.

(6) "Person" includes an individual, trust, estate,

partnershi p, association, conpany, or corporation.

(7) "Probate estate" neans all property wherever

| ocated that is subject to estate administration in any state
of the United States or in the District of Col unbia.
(8) "Qualifying special needs trust" or "suppl enental

needs trust" neans a trust established for an ill or disabled

surviving spouse with court approval before or after a

decedent's death for such incapacitated surviving spouse, if,

commenci ng on the decedent's deat h:

(a) The incone and principal are distributable to or

for the benefit of the spouse for life in the discretion of

one or nore trustees less than half of whomare ineligible

famly trustees. For purposes of this paragraph, ineligible

fam ly trustees include the decedent's grandparents and any

descendants of the decedent's grandparents who are not al so

descendants of the surviving spouse; and

(b) During the spouse's life, no person other than the

spouse has the power to distribute incone or principal to

anyone other than the spouse.

(c) The requirenent for court approval and the
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limtation on ineligible fanily trustees shall not apply if

the aggregate of the trust property as of the applicable

val uation date in a qualifying special needs trust is |ess
t han $100, 000.

(9) "Revocable trust" neans a trust that is includable
in the elective estate under s. 732.2035(4).

(10) "Transfer in satisfaction of the el ective share"

neans an irrevocable transfer by the decedent to an el ective

share trust.

(11) "Transfer tax value" neans the value the interest

woul d have for purposes of the United States estate and gift

tax laws if it passed w thout consideration to an unrel ated

person on the applicable valuation date.
Section 3. Section 732.206, Florida Statutes, is
transferred, renunbered as section 732.2035, Florida Statutes,

and anended to read:
(Substantial rewording of section. See
s. 732.206, F.S., for present text.)
732.2035 Property entering into elective

estate.--Except as provided in s. 732.2045, the el ective

estate consists of the sumof the val ues as determ ned under

s. 732.2055 of the followi ng property interests:

(1) The decedent's probate estate.

(2) The decedent's ownership interest in accounts or

securities registered in "Pay On Death," "Transfer On Death,"

In Trust For," or coownership with right of survivorship

form For this purpose, "decedent's ownership interest" neans

that portion of the accounts or securities which the decedent

had, i nmedi ately before death, the right to withdraw or use

wi thout the duty to account to any person.

(3) The decedent's fractional interest in property,
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ot her than property described in subsection (2) or subsection

(7), held by the decedent in joint tenancy with right of

survivorship or in tenancy by the entirety. For this purpose,

"decedent's fractional interest in property" neans the val ue

of the property divided by the nunber of tenants.

(4) That portion of property, other than property

described in subsection (2), transferred by the decedent to

the extent that at the tine of the decedent's death the

transfer was revocabl e by the decedent al one or in conjunction

with any other person. This subsection does not apply to a

transfer that is revocable by the decedent only with the

consent of all persons having a beneficial interest in the

property.
(5)(a) That portion of property, other than property

described in subsection (3), subsection (4), or subsection

(7), transferred by the decedent to the extent that at the

tinme of the decedent's death:

1. The decedent possessed the right to, or in fact

enj oyed the possession or use of, the inconme or principal of

the property; or

2. The principal of the property could, in the

di scretion of any person other than the spouse of the

decedent, be distributed or appointed to or for the benefit of

t he decedent.

In the application of this subsection, a right to paynents

froman annuity or under a simlar contractual arrangenent

shall be treated as a right to that portion of the incone of

the property necessary to equal the annuity or other

contractual paynent.

(b) The anount included under this subsection is:
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1. Wth respect to subparagraph (a)l., the val ue of

the portion of the property to which the decedent's right or

enjoynent related, to the extent the portion passed to or for

the benefit of any person other than the decedent's probate

estate; and
2. Wth respect to subparagraph (a)2., the value of

the portion subject to the discretion, to the extent the

portion passed to or for the benefit of any person other than

t he decedent's probate estate.

(c) This subsection does not apply to any property if

the decedent's only interests in the property are that:

1. The property could be distributed to or for the

benefit of the decedent only with the consent of all persons

having a beneficial interest in the property; or

2. The incone or principal of the property could be

distributed to or for the benefit of the decedent only through

the exercise or in default of an exercise of a general power

of appoi ntnent held by any person other than the decedent; or

3. The incone or principal of the property is or could

be distributed in satisfaction of the decedent's obligation of

support; or
4. The decedent had a contingent right to receive

principal, other than at the discretion of any person, which

conti ngency was beyond the control of the decedent and which

had not in fact occurred at the decedent's death.

(6) The decedent's beneficial interest in the net cash

surrender value i mediately before death of any policy of

i nsurance on the decedent's life.

(7) The value of anmpunts payable to or for the benefit

of any person by reason of surviving the decedent under any

public or private pension, retirenent, or deferred
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conpensation plan, or any simlar arrangenent, other than

benefits payabl e under the federal Railroad Retirenent Act or

the federal Social Security System In the case of a defined

contribution plan as defined in s. 414(i) of the Interna

Revenue Code of 1986, as anended, this subsection shall not

apply to the excess of the proceeds of any insurance policy on

the decedent's life over the net cash surrender value of the

policy inmedi ately before the decedent's death.

(8) Property that was transferred during the 1-year

period preceding the decedent's death as a result of a

transfer by the decedent if the transfer was either of the

foll owi ng types:

(a) Any property transferred as a result of the

termination of a right or interest in, or power over, property

t hat woul d have been included in the el ective estate under

subsection (4) or subsection (5) if the right, interest, or

power had not ternminated until the decedent's death.

(b) Any transfer of property to the extent not

otherwi se included in the elective estate, nmade to or for the

benefit of any person, except:

1. Any transfer of property for nedical or educationa

expenses to the extent it qualifies for exclusion fromthe
United States gift tax under s. 2503(e) of the Interna
Revenue Code, as anended; and

2. After the application of paragraph (b)1., the first

$10, 000 of property transferred to or for the benefit of each

donee during the 1-year period, but only to the extent the

transfer qualifies for exclusion fromthe United States gift
tax under s. 2503(b) or s. 2503(c) of the Internal Revenue
Code, as anended.

(c) Except as provided in paragraph (d), for purposes
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of this subsection:

1. A "ternmination" with respect to a right or interest

in property occurs when the decedent transfers or relinquishes

the right or interest, and, with respect to a power over

property, a termination occurs when the power termnates hy

exerci se, release, |apse, default, or otherw se.

2. Adistribution froma trust the inconme or principal

of which is subject to subsection (4), subsection (5), or

subsection (9) shall be treated as a transfer of property by

the decedent and not as a termnation of a right or interest

in, or a power over, property.

(d) Notwithstandi ng anything in paragraph (c) to the

contrary:
1. A "ternmination" with respect to a right or interest

in property does not occur when the right or interest

ternminates by the ternms of the governing instrunent unless the

termination is deternmined by reference to the death of the

decedent and the court finds that a principal purpose for the

terns of the instrunent relating to the ternination was

avoi dance of the el ective share.

2. Adistribution froma trust is not subject to this

subsection if the distribution is required by the terns of the

governi ng instrunent unless the event triggering the

distribution is deternmined by reference to the death of the

decedent and the court finds that a principal purpose of the

terns of the governing instrument relating to the distribution

is avoi dance of the elective share.

(9) Property transferred in satisfaction of the

el ective share.
Section 4. Section 732.2045, Florida Statutes, is
created to read
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732. 2045 Excl usions and overl appi ng application. - -
(1) EXCLUSI ONS. --Section 732.2035 does not apply to:
(a) Except as provided in s. 732.2155(4), any transfer

of property by the decedent to the extent the transfer is

irrevocabl e before the effective date of this subsection or

after that date but before the date of the decedent's nmarriage

to the surviving spouse.

(b) Any transfer of property by the decedent to the

extent the decedent received adequate consideration in nobney

or noney's worth for the transfer

(c) Any transfer of property by the decedent nade with

the witten consent of the decedent's spouse. For this

pur pose, spousal consent to split-gift treatnent under the

United States gift tax | aws does not constitute witten

consent to the transfer by the decedent.

(d) The proceeds of any policy of insurance on the

decedent's life in excess of the net cash surrender val ue of

the policy whether payable to the decedent's estate, a trust,

or in any other nanner.

(e) Any policy of insurance on the decedent's life

nmai nt ai ned pursuant to a court order

(f) The decedent's one-half of the property to which

ss. 732.216-732.228 apply and real property that is comunity

property under the laws of the jurisdiction where it is

| ocat ed.
(g) Property held in a qualifying special needs trust

on the date of the decedent's death.

(h) Property in which the decedent's only interest was

t he power of appointnment for the benefit of persons other than

t he decedent.
(2) OVERLAPPI NG APPLI CATION.--1f s. 732.2035(1) and
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any other subsection of s. 732.2035 apply to the sane property

interest, the anount included in the elective estate under

ot her subsections is reduced by the anpunt included under

subsection (1). In all other cases, if nore than one

subsection of s. 732.2035 applies to a property interest, only

t he subsection resulting in the |argest el ective estate shal
appl y.

Section 5. Section 732.2055, Florida Statutes, is
created to read

732.2055 Valuation of the elective estate. --For

pur poses of s. 732.2035, "val ue" neans:

(1) In the case of any policy of insurance on the
decedent's life includable under s. 732.2035(4), (5), or (6),
the net cash surrender value of the policy i mediately before

t he decedent's deat h.

(2) In the case of any policy of insurance on the
decedent's life includable under s. 732.2035(8), the net cash
surrender value of the policy on the date of the ternination

or transfer.

(3) In the case of anpunts includabl e under s.

732.2035(7), the transfer tax value of the amounts on the date

of the decedent's death.

(4) In the case of other property included under s.

732.2035(8), the fair-narket value of the property on the date

of the termnation or transfer, conputed after deducting any

nortgages, liens, or security interests on the property as of
t hat date.
(5) In the case of all other property, the fair-market

val ue of the property on the date of the decedent's death,

conputed after deducting fromthe total value of the property:

(a) Al clains, other than clains for funera
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expenses, paid or payable fromthe elective estate; and

(b) To the extent they are not deducted under

paragraph (a), all nortgages, liens, or security interests on

the property.
Section 6. Section 732.207, Florida Statutes, is
transferred, renunbered as section 732.2065, Florida Statutes,

and anended to read:

732. 2065 #3226+ Anount of the elective share.--The
el ective share is shaH—eoenstst—of an anount equal to 30
percent of the el ective estate. farr—market—vatue,—on—the—date

Section 7. Section 732.209, Florida Statutes, is
transferred, renunbered as section 732.2075, Florida Statutes,
and anended to read:

(Substantial rewordi ng of section. See
s. 732.209, F.S., for present text.)
732.2075 Sources fromwhich el ective share payabl g;

abat enent . - -

(1) Unless otherwi se provided in the decedent's will

or, in the absence of a provision in the decedent's will, in a

trust referred to in the decedent's will, the following are

applied first to satisfy the elective share:

(a) To the extent paid to or for the benefit of the

survivi ng spouse, the proceeds of any termor other policy of

i nsurance on the decedent's life if, at the tine of decedent's

death, the policy was owned by any person other than the
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survi vi ng spouse.

(b) To the extent paid to or for the benefit of the

survivi ng spouse, anounts payabl e under any pl an or
arrangenent described in s. 732.2035(7).
(c) To the extent paid to or for the benefit of the

survivi ng spouse, the decedent's one-half of any property
described in s. 732.2045(1) (f).
(d) Property held for the benefit of the surviving

spouse in a qualifying special needs trust.

(e) Property interests included in the elective estate

that pass or have passed to or for the benefit of the

survi vi ng spouse.

(f) Property interests that would have satisfied the

el ective share under any precedi ng paragraph of this

subsecti on but were discl ai ned.

(2) |If, after the application of subsection (1), the

el ective share is not fully satisfied, the unsatisfied bal ance

shal | be apportioned anong the direct recipients of the

remai ning elective estate in the follow ng order of priority:

(a) dass 1.--The decedent's probate estate and

revocabl e trusts.

(b) dass 2.--Recipients of property interests
included in the elective estate under s. 732.2035(2), (3), or
(6) and, to the extent the decedent had at the tinme of death

the power to designate the recipient of the property, property
interests included under s. 732.2035(5) and (7).
(c) Cdass 3.--Recipients of all other property

interests included in the elective estate except interests for

which a charitable deduction with respect to the transfer of

the property was allowed or allowable to the decedent or the

decedent's spouse under the United States gift tax | aws.
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(3) The contribution required of the decedent's

probate estate and revocable trusts may be made in cash or in

kind. In the application of this subsection, subsections (4)

and (5) are to be applied to charge contribution for the

el ective share to the beneficiaries of the probate estate and

revocable trusts as if all beneficiaries were taking under a

commopn governi ng i nstrunent.

(4) Unless otherwi se provided in the decedent's will

or, in the absence of a provision in the decedent's will, in a

trust referred to in the decedent's will, any anount to be

satisfied fromthe decedent's probate estate, other than from

property passing to an inter vivos trust, shall be paid from

the assets of the probate estate in the order prescribed in s.
733. 805.
(5) Unless otherwi se provided in the trust instrunent

or, in the decedent's will if there is no provision in the

trust instrunent, any amount to be satisfied fromtrust

property shall be paid fromthe assets of the trust in the
order provided for clains under s. 737.3054(2) and (3). A
direction in the decedent's will is effective only for

revocabl e trusts.

Section 8. Section 732.2085, Florida Statutes, is
created to read

732.2085 Liability of direct recipients and
beneficiaries.--

(1) Only direct recipients of property included in the

el ective estate and the beneficiaries of the decedent's

probate estate or of any trust that is a direct recipient, are

|iable to contribute toward sati sfaction of the elective

share.
(a) Wthin each of the classes described in s.

13
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732.2075(2)(b) and (c), each direct recipient is liable in an
anount equal to the value, as deternmined under s. 732.2055, of

the proportional part of the liability for all nenbers of the

cl ass.
(b) Trust and probate estate beneficiaries who receive

a distribution of principal after the decedent's death are

liable in an anpbunt equal to the val ue of the principa

distributed to themnultiplied by the contribution percentage

of the distributing trust or estate. For this purpose,

contribution percentage" neans the renmining unsatisfied

bal ance of the trust or estate at the tine of the distribution

di vided by the value of the trust or estate as deternined

under s. 732.2055. "Renmmining unsatisfied bal ance" nmeans the

anmount of liability initially apportioned to the trust or

estate reduced by anounts or property previously contributed

by any person in satisfaction of that liability.

(2) In lieu of paying the amobunt for which they are

| i abl e, beneficiaries who have received a distribution of

property included in the elective estate and direct recipients

ot her than the decedent's probate estate or revocable trusts,

may:
(a) Contribute a proportional part of all property

recei ved; or

(b) Wth respect to any property interest received

before the date of the court's order of contribution

1. Contribute all of the property; or

2. |f the property has been sold or exchanged prior to

the date on which the spouse's election is filed, pay an

anount equal to the value of the property, |ess reasonabl e

costs of sale, on the date it was sold or exchanged.

14
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In the application of paragraph (a), the "proportional part of

all property received" is deternined separately for each cl ass
of priority under s. 732.2075(2).
(3) |If a person pays the value of the property on the

date of a sale or exchange or contributes all of the property

received, as provided in paragraph (2)(b):

(a) No further contribution toward satisfaction of the

el ective share shall be required with respect to such

property.
(b) Any unsatisfied contribution is treated as

addi ti onal unsatisfied balance and reapportioned to other

recipients as provided in s. 732. 2075 and this section
(4) |If any part of s. 732.2035 or s. 732.2075 is
preenpted by federal law with respect to a paynent, an item of

property, or any other benefit included in the elective

estate, a person who, not for value, receives the paynent,

itemof property, or any other benefit is obligated to return

the paynent, itemof property, or benefit, or is personally

liable for the anpbunt of the paynent or the value of that item

of property or benefit, as provided in s. 732.2035 and s.
732. 2075, to the person who woul d have been entitled to it
were that section or part of that section not preenpted.

Section 9. Section 732.2095, Florida Statutes, is
created to read

732.2095 Valuation of property used to satisfy

el ective share.--
(1) DEFINITIONS.--As used in this section, the term
(a) "Applicable valuation date" neans:

1. In the case of transfers in satisfaction of the

el ective share, the date of the decedent's death.

2. In the case of property held in a qualifying
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speci al needs trust on the date of the decedent's death, the

date of the decedent's deat h.

3. In the case of other property irrevocably

transferred to or for the benefit of the surviving spouse

during the decedent's |life, the date of the transfer

4. |In the case of property distributed to the

survi vi ng spouse by the personal representative, the date of

di stribution.

5. Except as provided in subparagraphs 1., 2., and 3.

in the case of property passing in trust for the surviving

spouse, the date or dates the trust is funded in satisfaction

of the elective share.

6. In the case of property described in s. 732.2035(3)
or (4), the date of the decedent's death.

7. |In the case of proceeds of any policy of insurance

payabl e to the surviving spouse, the date of the decedent's
deat h.
8. In the case of anbunts payable to the surviving

spouse under any plan or arrangenent described in s.
732.2035(7), the date of the decedent's death.
9. In all other cases, the date of the decedent's

death or the date the surviving spouse first cones into

possessi on of the property, whichever occurs |ater

(b) "Qualifying power of appointnent" neans a genera

power of appointnent that is exercisable alone and in al

events by the decedent's spouse in favor of the spouse or the

spouse's estate. For this purpose, a general power to appoint

by will is a qualifying power of appointnent if the power nay

be exercised by the spouse in favor of the spouse's estate

wi t hout the consent of any other person.

(c) "Qualifying invasion power" neans a power held by
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t he surviving spouse or the trustee of an elective share trust

to invade trust principal for the health, support, and

nmai nt enance of the spouse. The power nmay, but need not,

provide that the other resources of the spouse are to be taken

into account in any exercise of the power.

(2) Except as provided in this subsection, the val ue

of property for purposes of s. 732.2075 is the fair narket

val ue of the property on the applicable val uati on date.

(a) |If the surviving spouse has a life interest in

property not in trust that entitles the spouse to the use of

the property for life, the value of the spouse's interest is

one-half of the value of the property on the applicable

val uati on dat e.

(b) |If the surviving spouse has an interest in a

trust, or portion of a trust, which neets the requirenents of

an el ective share trust, the value of the spouse's interest is

a percentage of the value of the principal of the trust, or

trust portion, on the applicable valuation date as foll ows:

1. One hundred percent if the trust instrunent

i ncludes both a qualifying invasion power and a qualifying

power of appoi ntnent.

2. Eighty percent if the trust instrument includes a

qgual i fying i nvasi on power but no qualifying power of

appoi nt nent.

3. Fifty percent in all other cases.

(c) |If the surviving spouse is a beneficiary of a

trust, or portion of a trust, which neets the requirenents of

a qualifying special needs trust, the value of the principa

of the trust, or trust portion, on the applicable valuation

dat e.

(d) |If the surviving spouse has an interest in a trust
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that does not neet the requirenents of an el ective share

trust, the value of the spouse's interest is the transfer tax

val ue of the interest on the applicable val uati on date;

however, the aggregate value of all of the spouse's interests

in the trust shall not exceed one-half of the value of the

trust principal on the applicable val uati on date.

(e) In the case of any policy of insurance on the

decedent's life the proceeds of which are payable outright or

to a trust described in paragraph (b), paragraph (c), or

par agraph (d), the value of the policy for purposes of s.

732. 2075 and paragraphs (b), (c), and (d) is the net proceeds.

(f) In the case of a right to one or nore paynents

froman annuity or under a simlar contractual arrangenent or

under any plan or arrangenent described in s. 732.2035(7), the

val ue of the right to paynents for purposes of s. 732.2075 and

par agraphs (b), (c), and (d) is the transfer tax value of the

right on the applicabl e val uati on date.
Section 10. Section 732.208, Florida Statutes, is
transferred, renunbered as section 732.2105, Florida Statutes,

and anended to read:
732.2105 7322068 Effect of election on other interests
. it I . I .
(1) The elective share shall be in addition to exenpt

property and al |l owances as provided in part |V.
(2) If an election is filed, the bal ance of the

el ective estate, after the application of s. 732.2145(1),

shal | be administered as though the surviving spouse had

predeceased t he decedent.

Section 11. Section 732.2115, Florida Statutes, is
created to read

732.2115 Protection of payors and other third
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parties.--Although a property interest is included in the

decedent's el ective estate under s. 732.2035(2)-(8), a payor

or other third party is not liable for paying, distributing,

or transferring the property to a beneficiary designated in a

governing instrunent, or for taking any other action in

good-faith reliance on the validity of a governing instrunent.
Section 12. Section 732.210, Florida Statutes, is
transferred, renunbered as section 732.2125, Florida Statutes,

and anended to read:
732. 2125 732210 Right of election; by whom
exerci sable.--The right of election my be exercised:
(1) By the surviving spouse.
(2) By an attorney in fact or a guardian of the

property of the surviving spouse, with approval of-the court

having jurisdiction of the probate proceedi ng. The court shal
determine the election as the best interests of the surviving
spouse, during the spouse's probable lifetine, require.

Section 13. Section 732.212, Florida Statutes, is
transferred, renunbered as section 732.2135, Florida Statutes,

and anended to read:
(Substantial rewordi ng of section. See
s. 732.212, F.S., for present text.)
732.2135 Tine of election; extensions; wthdrawal.--

(1) Except as provided in subsection (2), the election

nmust be filed within the earlier of 6 nonths of the date of

the first publication of notice of adnministration or 2 years

after the date of the decedent's death.
(2) Wthin the period provided in subsection (1), the
surviving spouse or an attorney in fact or guardian of the

property of the surviving spouse nay petition the court for an

extension of tinme for naking an election. After notice and
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hearing, the court for good cause shown nmay extend the tine

for election. |If the court grants the petition for an

extensi on, the election nust be filed within the tine all owed

by the extension.

(3) The surviving spouse or an attorney in fact,

guardi an of the property, or personal representative of the

surviving spouse may withdraw an election at any tine within 8

nont hs of the decedent's death and before the court's order of

contribution. If an election is withdrawn, the court may

assess attorney's fees and costs agai nst the surviving spouse

or the spouse's estate.

(4) A petition for an extension of the tine for making

the election or for approval to nake the el ection shall tol

the tinme for naking the el ection

Section 14. Section 732.2145, Florida Statutes, is
created to read

732.2145 Oder of contribution; persona
representative's duty to collect contribution.--

(1) The court shall determne the el ective share and

shall order contribution. Al contributions are to bear

interest at the statutory rate provided in s. 55.03(1)

begi nning 90 days fromthe date of the order. The order of

contribution is prima facie correct in proceedings in any

court or jurisdiction.

(2) Except as provided in subsection (3), the persona

representative shall collect contribution fromthe recipients

of the elective estate as provided in the court's order of

contri bution.

(a) |If property within the possession or control of

the personal representative is distributable to a beneficiary

or trustee who is required to contribute in satisfaction of
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the el ective share, the personal representative shall withhold

fromthe distribution the contribution required of the

beneficiary or trustee.

(b) If, after the order of contribution, the persona

representative brings an action to collect contribution from

property not within the personal representative's control, the

judgnent shall include the personal representative's costs and

reasonabl e attorney's fees. The personal representative is not

required to seek collection of any portion of the elective

share from property not within the personal representative's

control until after the entry of the order of contribution

(3) A personal representative who has the duty under

this section of enforcing contribution may be relieved of that

duty by an order of the court finding that it is inpracticable

to enforce contribution in view of the inprobability of

obtaining a judgnent or the inprobability of collection under

any judgnent that night be obtained, or otherw se. The

personal representative shall not be liable for failure to

attenpt collection if the attenpt woul d have been economcally

i mpracticabl e.

(4) Nothing in this section linits the i ndependent

right of the surviving spouse to collect the elective share as

provided in the order of contribution and that right is hereby

conferred. |If the surviving spouse brings an action to enforce

an order of contribution, the judgnent shall include the

surviving spouse's costs and reasonable attorney's fees.
Section 15. Section 732.2155, Florida Statutes, is
created to read

732.2155 Effective date; effect of prior waivers;

transition rules.--
(1) Sections 732.201-732.2155 are effective on Cctober
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1, 1999, for all decedents dying on or after Cctober 1, 2001
The law in effect prior to Cctober 1, 1999, applies to
decedents dying before Cctober 1, 2001

(2) Nothing in ss. 732.201-732.2155 nodifies or
applies to the rights of spouses under chapter 61

(3) A waiver of elective share rights before the

effective date of this section which is otherwise in

conpliance with the requirenents of s. 732.702 is a wai ver of
all rights under ss. 732.201-732.2145.

(4) Notwithstanding anything in s. 732.2045(1)(a) to
the contrary, any trust created by the decedent before the

effective date of this section that neets the requirenents of

an elective share trust is treated as if the decedent created

the trust after the effective date of this subsection and in

sati sfaction of the el ective share.

Section 16. This act does not affect any interest in

contracts entered into before October 1, 1999, to the extent

that the contract is irrevocable.
Section 17. Sections 732.205, 732.211, 732.213,
732.214, and 732.215, Florida Statutes, are repeal ed.
Section 18. This act shall take effect COctober 1,

1999.

=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
Del ete everything before the enacting clause

and insert:
A bill to be entitled
An act relating to probate; anending s.

22
11: 26 AM 04/ 01/99 s0298c1lc- 29X6]




SENATE AMENDVENT
Bill No. CS for SB 298
Anmendnment No.

© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNER O

732.201, F.S.; revising provisions governing
the right to elective share; creating s.
732. 2025, F.S.; providing definitions;
transferring, renunbering, and anendi ng s.
732.206, F.S.; providing for property entering
into the elective estate; creating s. 732. 2045,
F.S.; providing for exclusions and overl appi ng
application; creating s. 732.2055, F.S.
providing for the valuation of the elective
estate; transferring, renunbering, and anendi ng
s. 732.207, F.S.; providing for the elective
share anount; transferring, renunbering, and
anending s. 732.209, F.S.; providing for the
sources fromwhich the elective share is
payabl e; providing for abatenent; creating s.
732.2085, F.S.; providing for the liability of
direct recipients and beneficiaries; creating
S. 732.2095, F.S.; providing for the valuation
of the property used to satisfy the elective
share; transferring, renunbering, and anendi ng
s. 732.208, F.S.; providing for the effect of
the election on other interests; creating s.
732. 2115, F.S.; providing for the protection of
payors and other third parties; transferring,
renunbering, and anending s. 732.210, F.S.
provi di ng who nay exercise the right of
el ection; transferring, renunbering, and
anending s. 732.212, F.S.; providing for the
time of election; providing for extensions and
for withdrawal ; creating s. 732.2145, F.S.
providing for the order of contribution
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providing for the personal representative's
duty to collect contributions; creating s.

732. 2155, F.S.; providing for the effective
date, inapplicability of ch. 61, F.S., the
effect of prior waivers, and transition rules;
repealing s. 732.205, F.S., which provides

el ective share solely for Florida resident
decedent; repealing s. 732.211, F.S., which
provides for the effect of the exercise of the
right of election; repealing s. 732.213, F. S
whi ch provides for preexisting right to dower;
repealing s. 732.214, F.S., which provides for
proceedi ngs on election; repealing s. 732.215,
F.S., which provides for the effect of elective
share on taxes; providing an effective date.
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