HB 349, First Engrossed

1 Abill to be entitled
2 An act relating to weapons and firearns;
3 anending s. 790.22, F.S.; relating to certain
4 of fenses invol ving use or possession of a
5 firearmby a mnor or offenses during the
6 conmmi ssion of which the nminor possessed a
7 firearm providing that possession of a firearm
8 by a minor in violation of specified provisions
9 constitutes a felony of the third degree
10 i nstead of a nisdeneanor of the first degree
11 aut hori zi ng secure detention for a specified
12 period; providing or revising penalties for
13 speci fi ed of fenses; requiring secure detention
14 for specified periods, or increasing detention
15 peri ods inposed, for comm ssion of specified
16 initial, second, or subsequent offenses;
17 providing for performance of conmunity service
18 in a manner involving a hospital energency room
19 or other nedical environnent dealing on a
20 regular basis with trauma patients and gunshot
21 wounds; providing that the m nor offender nay
22 not receive credit for tine served before
23 adj udi cation of certain offenses; reenacting
24 ss. 943.051(3)(b) and 985.212(1)(b), F.S.
25 relating to crinmnal justice information and
26 fingerprinting, to incorporate said anmendnent
27 in references; anending s. 790.115, F.S.
28 requiring a mnor charged with certain
29 activities to be detained in secure detention
30 requiring a hearing within a tine certain;
31 authorizing a court to order continued secure
1

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPER O

HB 349, First Engrossed

detention for a certain period; providing
requi renments for such detention; anending s.
985.215, F.S.; requiring secure detention care
pl acenment for a child charged with certain
activities; authorizing a court to continue
detaining a child charged with certain
activities; amending s. 985.227, F.S.
providing for discretionary direct file for the
of fense of possessing or discharging firearns
on school property; providing an effective

dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 790.22, Florida Statutes, 1998
Suppl enent, is anended to read:

790. 22 Use of BB guns, air or gas-operated guns, or
el ectric weapons or devices by minor under 16; linitation
possession of firearns by m nor under 18 prohibited;
penal ties. --

(1) The use for any purpose whatsoever of BB guns, air
or gas-operated guns, or electric weapons or devices, by any
m nor under the age of 16 years is prohibited unless such use
is under the supervision and in the presence of an adult who
is acting with the consent of the minor's parent.

(2) Any adult responsible for the welfare of any child
under the age of 16 years who knowingly permits such child to
use or have in his or her possession any BB gun, air or
gas-operated gun, electric weapon or device, or firearmin
violation of the provisions of subsection (1) of this section

2
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commts a m sdermeanor of the second degree, punishable as
provided in s. 775.082 or s. 775.083.

(3) A minor under 18 years of age nay not possess a
firearm other than an unl oaded firearmat his or her hone,
unl ess:

(a) The minor is engaged in a lawful hunting activity
and is:

1. At least 16 years of age; or

2. Under 16 years of age and supervised by an adult.

(b) The minor is engaged in a | awful marksnmanship
conpetition or practice or other |lawful recreational shooting
activity and is:

1. At least 16 years of age; or

2. Under 16 years of age and supervised by an adult
who is acting with the consent of the minor's parent or
guar di an.

(c) The firearmis unloaded and is being transported
by the minor directly to or froman event authorized in
par agraph (a) or paragraph (b).

(4)(a) Any parent or guardian of a mnor, or other
adult responsible for the welfare of a mnor, who know ngly
and willfully permits the minor to possess a firearmin
vi ol ation of subsection (3) commits a felony of the third
degree, punishable as provided ins. 775.082, s. 775.083, or
s. 775.084.

(b) Any natural parent or adoptive parent, whether
custodi al or noncustodial, or any |egal guardian or |ega
custodian of a mnor, if that m nor possesses a firearmin
vi ol ation of subsection (3) may, if the court finds it
appropriate, be required to participate in classes on
parenting education which are approved by the Departnent of

3
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1| Juvenile Justice, upon the first conviction of the mnor. Upon
2 | any subsequent conviction of the mnor, the court may, if the
3| court finds it appropriate, require the parent to attend
4 | further parent education classes or render comrunity service
5] hours together with the child.
6 (c) No later than July 1, 1994, the district juvenile
7| justice boards or county juvenile justice councils or the
8 | Departnent of Juvenile Justice shall establish appropriate
9| community service prograns to be available to the alternative
10 | sanctions coordinators of the circuit courts in inplenenting
11| this subsection. The boards or councils or departnent shal
12 | propose the inplenentation of a community service programin
13| each circuit, and may subnit a circuit plan, to be inplenented
14 | upon approval of the circuit alternative sanctions
15 | coordi nat or.
16 (d) For the purposes of this section, community
17 | service may be provided on public property as well as on
18 | private property with the expressed perm ssion of the property
19 | owner. Any community service provided on private property is
20| limted to such things as renoval of graffiti and restoration
21| of vandalized property.
22 (5)(a) A minor who violates subsection (3) conmits a
23 | fel ony wmisdeneanor of the third #+st degree; for a first
24 | offense, may serve a period of detention of up to 3 days in a
25| secure detention facility;and, in addition to any other
26 | penalty provided by |law, shall be required to perform 100
27 | hours of community service; ;and:
28 1. If the minor is eligible by reason of age for a
29 | driver license or driving privilege, the court shall direct
30| the Departnent of Hi ghway Safety and Motor Vehicles to revoke
31
4
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1| or to withhold issuance of the nminor's driver license or

2| driving privilege for up to 1 year

3 2. If the minor's driver license or driving privilege

4] is under suspension or revocation for any reason, the court

5] shall direct the Departnent of Hi ghway Safety and Mbtor

6| Vehicles to extend the period of suspension or revocation by

7| an additional period of up to 1 year

8 3. If the minor is ineligible by reason of age for a

9| driver license or driving privilege, the court shall direct
10 | the Departnent of Hi ghway Safety and Mdtor Vehicles to
11 | withhol d i ssuance of the nmnor's driver license or driving
12 | privilege for up to 1 year after the date on which the ninor
13 | woul d ot herw se have becone eligible.
14 (b) For a second or subsequent offense, the mnor may
15| serve a period of detention of up to 15 days in a secure
16 | detention facility and shall be required to performnot |ess
17 | than 100 nor nore than 250 hours of community service, and:
18 1. If the minor is eligible by reason of age for a
19 | driver license or driving privilege, the court shall direct
20| the Departnent of Hi ghway Safety and Motor Vehicles to revoke
21| or to withhold issuance of the minor's driver |license or
22 | driving privilege for up to 2 years.
23 2. If the minor's driver license or driving privilege
24 | i s under suspension or revocation for any reason, the court
25| shall direct the Departnent of H ghway Safety and Mot or
26 | Vehicles to extend the period of suspension or revocation by
27 | an additional period of up to 2 years.
28 3. If the minor is ineligible by reason of age for a
29 | driver license or driving privilege, the court shall direct
30| the Departnent of Hi ghway Safety and Motor Vehicles to
31| withhold issuance of the minor's driver license or driving

5
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HB 349, First Engrossed

privilege for up to 2 years after the date on which the ninor
woul d ot herwi se have becone eligible.

For the purposes of this subsection, comunity service shal

be perfornmed, if possible, in a manner involving a hospita

energency room or other nedical environnent that deals on a

regular basis with trauma patients and gunshot wounds.

(6) Any firearmthat is possessed or used by a ninor
in violation of this section shall be pronptly seized by a | aw
enforcenent officer and disposed of in accordance with s.
790.08(1)-(6).

(7) The provisions of this section are supplenental to
all other provisions of lawrelating to the possession, use,
or exhibition of a firearm

(8) Notwithstanding s. 985.213 or s. 985.215(1), if a
m nor under 18 years of age is charged with an offense that
i nvol ves the use or possession of a firearm as defined in s.
790. 001, including ether—than a violation of subsection (3),
or is charged for any offense during the conm ssion of which
the m nor possessed a firearm the minor shall be detained in
secure detention, unless the state attorney authorizes the
rel ease of the minor, and shall be given a hearing within 24
hours after being taken into custody. At the hearing, the
court may order that the minor continue to be held in secure
detention in accordance with the applicable tinme periods
specified in s. 985.215(5), if the court finds that the mnor
neets the criteria specified in s. 985.215(2), or if the court
finds by clear and convincing evidence that the mnor is a
cl ear and present danger to hinself or herself or the
communi ty. The Departnment of Juvenile Justice shall prepare a
formfor all mnors charged under this subsection that states

6
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1| the period of detention and the rel evant denographic
2| information, including, but not Iimted to, the sex, age, and
3| race of the mnor; whether or not the ninor was represented by
4 | private counsel or a public defender; the current offense; and
5| the minor's conplete prior record, including any pending
6 | cases. The formshall be provided to the judge to be
7 | consi dered when deternining whether the ninor should be
8 | continued in secure detention under this subsection. An order
9| placing a minor in secure detention because the ninor is a
10 | clear and present danger to hinself or herself or the
11 | conmunity nust be in witing, nust specify the need for
12 | detention and the benefits derived by the mnor or the
13 | conmunity by placing the nmnor in secure detention, and nust
14 | include a copy of the form provided by the departnment. The
15 | Departnent of Juvenile Justice nust send the form including a
16 | copy of any order, without client-identifying information, to
17 | the O fice of Econom ¢ and Denbgraphi ¢ Research
18 (9) Notwithstanding s. 985.214, if the minor is found
19| to have conmitted an offense that involves the use or
20 | possession of a firearm as defined in s. 790.001, other than
21| a violation of subsection (3), or an offense during the
22 | conmmi ssion of which the m nor possessed a firearm and the
23| minor is not committed to a residential commitnent program of
24 | the Departnent of Juvenile Justice, in addition to any other
25 | puni shnent provided by |aw, the court shall order
26 (a) For a first offense, that the ninor shall serve a
27 | m ni num frandatery period of detention of 10 5 days in a secure
28 | detention facility;and
29 1. Perform 100 hours of conmmunity service; and—
30
31
7
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2. Be committed to the departnent for placenent on

community control or in a nonresidential or residential

conm t ment program

(b) For a second or subsequent offense, that the ninor
shal |l serve a nmandatory period of detention of at |east 15 16

days in a secure detention facility;and

1. Performnot |ess than 100 nor nore than 250 hours
of comunity service; and-

2. Be committed to the departnent for placenent on

community control or in a nonresidential or residential

conm t nent program

The minor shall not receive credit for tinme served before
adj udi cation. For the purposes of this subsection, community

service shall be perforned, if possible, in a manner involving

a hospital energency room or other nedical environnent that

deals on a regular basis with trauna patients and gunshot

wounds.

(10) If a minor is found to have commtted an of fense
under subsection (9), the court shall inpose the foll ow ng
penalties in addition to any penalty inposed under paragraph
(9) (a) or paragraph (9)(b):

(a) For a first offense:

1. If the minor is eligible by reason of age for a
driver license or driving privilege, the court shall direct
t he Departnent of H ghway Safety and Mdtor Vehicles to revoke
or to withhold issuance of the minor's driver |license or
driving privilege for up to 1 year

2. If the minor's driver license or driving privilege
i s under suspension or revocation for any reason, the court
shal |l direct the Departnent of H ghway Safety and Mot or

8
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1| Vehicles to extend the period of suspension or revocation by
2| an additional period for up to 1 year
3 3. If the minor is ineligible by reason of age for a
4 | driver license or driving privilege, the court shall direct
5| the Departnent of Hi ghway Safety and Mbtor Vehicles to
6 | withhold issuance of the minor's driver license or driving
7| privilege for up to 1 year after the date on which the ninor
8 | woul d ot herwi se have becone eligible.
9 (b) For a second or subsequent offense:
10 1. If the minor is eligible by reason of age for a
11 | driver license or driving privilege, the court shall direct
12 | the Departnent of Hi ghway Safety and Mdtor Vehicles to revoke
13| or to withhold issuance of the nminor's driver license or
14 | driving privilege for up to 2 years.
15 2. If the minor's driver license or driving privilege
16 | i s under suspension or revocation for any reason, the court
17 | shall direct the Departnent of H ghway Safety and Mt or
18 | Vehicles to extend the period of suspension or revocation by
19 | an additional period for up to 2 years.
20 3. If the minor is ineligible by reason of age for a
21| driver license or driving privilege, the court shall direct
22 | the Departnent of Hi ghway Safety and Motor Vehicles to
23 | withhol d issuance of the minor's driver license or driving
24 | privilege for up to 2 years after the date on which the ninor
25 | woul d ot herwi se have becone eligi bl e.
26 Section 2. For the purpose of incorporating the
27 | anendnent to section 790.22, Florida Statutes, 1998
28 | Suppl enent, in references thereto, the follow ng sections or
29 | subdivisions of Florida Statutes or Florida Statutes, 1998
30 | Suppl enent, are reenacted to read:
31
9
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1 943.051 Crimnal justice information; collection and
2 | storage; fingerprinting.--

3 (3)

4 (b) A minor who is charged with or found to have

5] comitted the foll ow ng nisdeneanors shall be fingerprinted
6| and the fingerprints shall be submitted to the departnent:

7 1. Assault, as defined in s. 784.011

8 2. Battery, as defined in s. 784.03.

9 3. Carrying a conceal ed weapon, as defined in s.

10 | 790.01(1).

11 4. Unlawful use of destructive devices or bonbs, as
12 | defined in s. 790.1615(1).

13 5. Negligent treatnent of children, as defined in s.
14 | 827. 05.

15 6. Assault or battery on a | aw enforcenent officer, a
16 | firefighter, or other specified officers, as defined in s.

17| 784.07(2)(a) and (b).

18 7. Open carrying of a weapon, as defined in s.

19 | 790. 053.
20 8. Exposure of sexual organs, as defined in s. 800.03.
21 9. Unlawful possession of a firearm as defined in s.
22 | 790. 22(5).
23 10. Petit theft, as defined in s. 812.014(3).
24 11. Cruelty to animals, as defined in s. 828.12(1).
25 12. Arson, as defined in s. 806.031(1).
26 985.212 Fingerprinting and photographing. --
27 (1)
28 (b) Achild who is charged with or found to have
29 | coomitted one of the followi ng m sdeneanors shall be
30| fingerprinted and the fingerprints shall be subnitted to the
31 | Departnment of Law Enforcenent as provided in s. 943.051(3)(b):

10
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1. Assault, as defined in s. 784.011

2. Battery, as defined in s. 784.03.

3. Carrying a conceal ed weapon, as defined in s.
790.01(1).

4. Unlawful use of destructive devices or bonbs, as
defined in s. 790.1615(1).

5. Negligent treatnment of children, as defined in
former s. 827.05.

6. Assault on a | aw enforcenent officer, a
firefighter, or other specified officers, as defined in s.
784.07(2) (a).

7. Open carrying of a weapon, as defined in s.

790. 053.

8. Exposure of sexual organs, as defined in s. 800.03.

9. Unlawful possession of a firearm as defined in s.
790. 22(5) .

10. Petit theft, as defined in s. 812.014.

11. Cruelty to aninmals, as defined in s. 828.12(1).

12. Arson, resulting in bodily harmto a firefighter,
as defined in s. 806.031(1).

A | aw enforcenent agency may fingerprint and photograph a
child taken into custody upon probable cause that such child
has conmitted any other violation of |aw, as the agency deens
appropriate. Such fingerprint records and phot ographs shall be
retained by the | aw enforcenent agency in a separate file, and
these records and all copies thereof nust be marked "Juvenile
Confidential." These records shall not be available for public
di scl osure and inspection under s. 119.07(1) except as
provided in ss. 943.053 and 985.04(5), but shall be avail able
to other | aw enforcenent agencies, crimnal justice agencies,

11
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state attorneys, the courts, the child, the parents or |ega
custodi ans of the child, their attorneys, and any other person
aut hori zed by the court to have access to such records. These
records nmay, in the discretion of the court, be open to
i nspection by anyone upon a showi ng of cause. The fingerprint
and phot ograph records shall be produced in the court whenever
directed by the court. Any photograph taken pursuant to this
section may be shown by a | aw enforcenent officer to any
victimor witness of a crine for the purpose of identifying
t he person who conmitted such crine.

Section 3. Subsection (4) is added to section 790. 115,
Fl orida Statutes, to read

790. 115 Possessing or dischargi ng weapons or firearns
on school property prohibited; penalties; exceptions.--

(4) Notwithstanding s. 985.213, s. 985.214, or s.
985. 215(1), any ninor under 18 years of age who is charged

under this section with possessing or discharging a firearmon

school property shall be detained in secure detention, unless

the state attorney authorizes the rel ease of the ninor, and

shal | be given a probable cause hearing within 24 hours after

being taken into custody. At the hearing, the court may order

that the m nor continue to be held in secure detention for a

period of 21 days, during which tine the mnor shall receive

nedi cal, psychiatric, psychol ogical, or substance abuse

exam nations pursuant to s. 985.224 and a witten report shal

be conpl et ed.

Section 4. Paragraph (b) of subsection (1) and
subsection (2) of section 985.215, Florida Statutes, 1998
Suppl enent, are anended to read

985.215 Detention.--

12
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(1) The juvenile probation officer shall receive
custody of a child who has been taken into custody fromthe
| aw enforcenent agency and shall review the facts in the |aw
enforcenent report or probable cause affidavit and nmake such
further inquiry as may be necessary to determ ne whether
detention care is required.

(b) The juvenile probation officer shall base the
deci sion whether or not to place the child into secure
detenti on care, hone detention care, or nonsecure detention
care on an assessnment of risk in accordance with the risk
assessnent instrument and procedures devel oped by the
Departnent of Juvenile Justice under s. 985.213. However, a
child charged with possessing or discharging a firearmon

school property in violation of s. 790.115 shall be placed in

secure detention care.

Under no circunstances shall the juvenile probation officer or
the state attorney or | aw enforcenent officer authorize the
detention of any child in a jail or other facility intended or
used for the detention of adults, w thout an order of the
court.

(2) Subject to the provisions of subsection (1), a
child taken into custody and placed into nonsecure or hone
detention care or detained in secure detention care prior to a
detention hearing nay continue to be detained by the court if:

(a) The child is alleged to be an escapee or an
absconder froma comitnent program a conmunity contro
program furlough, or aftercare supervision, or is alleged to
have escaped while being lawfully transported to or from such
program or supervision

13
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1 (b) The child is wanted in another jurisdiction for an
2| offense which, if committed by an adult, would be a felony.
3 (c) The child is charged with a delingquent act or
4| violation of |law and requests in witing through | egal counse
5] to be detained for protection froman i minent physical threat
6] to his or her personal safety.
7 (d) The child is charged with conmitting an offense of
8 | donestic violence as defined in s. 741.28(1) and is detained
9| as provided in s. 985.213(2)(b)3.
10 (e) The child is charged with possession or
11 | discharging a firearmon school property in violation of
12 | 790. 115.
13 (f)te)y The child is charged with a capital felony, a
14| life felony, a felony of the first degree, a felony of the
15 | second degree that does not involve a violation of chapter
16| 893, or a felony of the third degree that is also a crinme of
17 | viol ence, including any such offense involving the use or
18 | possession of a firearm
19 (g)tf)> The child is charged with any second degree or
20| third degree felony involving a violation of chapter 893 or
21| any third degree felony that is not also a crine of violence,
22 | and the child:
23 1. Has a record of failure to appear at court hearings
24 | after being properly notified in accordance with the Rul es of
25| Juveni |l e Procedure;
26 2. Has a record of law violations prior to court
27 | heari ngs;
28 3. Has already been detained or has been rel eased and
29| is awaiting final disposition of the case;
30 4. Has a record of violent conduct resulting in
31| physical injury to others; or

14
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5. Is found to have been in possession of a firearm

(h)tg) The child is alleged to have violated the
conditions of the child's community control or aftercare
supervi sion. However, a child detained under this paragraph
may be held only in a consequence unit as provided in s.
985.231(1)(a)l.c. If a consequence unit is not available, the
child shall be placed on hone detention with electronic

noni t ori ng.

A child who neets any of these criteria and who is ordered to
be detained pursuant to this subsection shall be given a
hearing within 24 hours after being taken into custody. The
pur pose of the detention hearing is to deternine the existence
of probable cause that the child has conmitted the delinquent
act or violation of law with which he or she is charged and
the need for continued detention. Unless a child is detained
under paragraph (d) or paragraph (e), the court shall utilize

the results of the risk assessnent perforned by the juvenile
probation officer and, based on the criteria in this
subsection, shall determ ne the need for conti nued detention
A child placed into secure, nonsecure, or hone detention care
may continue to be so detained by the court pursuant to this
subsection. If the court orders a placenent nore restrictive
than indicated by the results of the risk assessnent
instrunent, the court shall state, in witing, clear and
convi nci ng reasons for such placenent. Except as provided in
s. 790.22(8) or in subparagraph (10)(a)2., paragraph (10)(b),
paragraph (10)(c), or paragraph (10)(d), when a child is

pl aced into secure or nonsecure detention care, or into a
respite hone or other placenent pursuant to a court order
following a hearing, the court order nust include specific

15
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1| instructions that direct the release of the child from such
2| placenent no later than 5 p.m on the last day of the

3| detention period specified in paragraph (5)(b) or paragraph
41 (5)(c), or subparagraph (10)(a)l., whichever is applicable,
5] unl ess the requirenents of such applicable provision have been
6 | met or an order of continuance has been granted pursuant to
7 | paragraph (5)(d).

8 Section 5. Paragraph (a) of subsection (1) of section
9| 985.227, Florida Statutes, is anended to read:

10 985. 227 Prosecution of juveniles as adults by the
11| direct filing of an information in the crimnal division of
12 | the circuit court; discretionary criteria; nmandatory

13| criteria.--

14 (1) DI SCRETI ONARY DI RECT FILE; CRITERIA. --

15 (a) Wth respect to any child who was 14 or 15 years
16 | of age at the tine the alleged offense was committed, the
17 | state attorney may file an information when in the state

18 | attorney's judgnment and discretion the public interest

19 | requires that adult sanctions be considered or inposed and
20 | when the offense charged is:
21 Arson;
22 2. Sexual battery;
23 3. Robbery;
24 4. Ki dnappi ng;
25 5. Aggravated child abuse;
26 6. Aggravated assault;
27 7. Aggravated stal ki ng;
28 8. Mirder;
29 9. Mansl aught er
30 10. Unlawful throwi ng, placing, or discharging of a
31| destructive device or bonb;

16
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1 11. Arned burglary in violation of s. 810.02(2)(b) or
2| specified burglary of a dwelling or structure in violation of
3]s. 810.02(2)(c);
4 12. Aggravated battery;
5 13. Lewd or lascivious assault or act in the presence
6| of a child;
7 14. Carrying, displaying, using, threatening, or
8| attenpting to use a weapon or firearmduring the conm ssion of
9| a felony; eor
10 15. Gand theft in violation of s. 812.014(2)(a); or=—
11 16. Possessing or discharging any weapon or firearmon
12 | school property in violation of s. 790.115.
13 Section 6. This act shall take effect October 1, 1999.
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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CODING:Words st+ieken are del etions; words underlined are additions.




