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Fl ori da House of Representatives - 1999 HB 367
By Representative Sublette

Abill to be entitled
An act relating to antitrust clains; creating
s. 542.195, F.S.; providing that an indirect
purchaser may claiman injury under ch. 542,
F.S., or part Il, ch. 501, F.S., for an
unl awf ul overcharge for goods or services;
provi di ng that passing an unl awful overcharge
to others is a partial or conpl ete defense;
aut horizing the court to consolidate cases,
apportion damages, and del ay di sbursenent of
damages; providing for the defendant to receive
a setoff agai nst danmages under certain
ci rcunstances; providing for proving and
apportioni ng damages in a class action
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 542.195, Florida Statutes, is

created to read
542.195 Indirect purchasers; authorization to pursue

antitrust clains.--

(1) Any indirect purchaser in the chain of

manuf acture, production, or distribution of goods or services,

upon proof of paynment of all or any part of an unl awf ul

overcharge for such goods or services, shall be deened to be

injured under this chapter and part |l of chapter 501, the

Fl ori da Deceptive and Unfair Trade Practices Act.

(2) In an action under this chapter or part | of

chapter 501 which involves both direct and indirect purchasers

or multiple classes of indirect purchasers, the defendant nmay
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prove as a partial or conplete defense to a claimfor danages

that the unl awful overcharge has been passed to others who are

t hensel ves entitled to recover damages so as to avoid

duplication of recovery of danmmges.

(3) If an antitrust claimis asserted by a direct

purchaser and an indirect purchaser in the sane court or in

different courts or jurisdictions, the court nay stay or

consol i date the cases, apportion damages, or del ay

di sbursenent of danmges to avoid nmultiplicity of suits, avoid

duplication of recovery of damages, and obtain substanti al

fairness to all concerned parti es.

(4) In any action where a indirect purchaser seeks

recovery of danmages under this chapter or part Il of chapter

501, the defendant is entitled to a partial or conplete

setoff, in the interest of justice, upon proof that the

def endant has previously paid sone or all of such danmges to a

di rect purchaser based on the sane unl awful conduct, whether

t hrough settlenent or judgnent. Any setoff provided under this

subsection shall be ordered by the court in a postverdict

proceedi ng, and the existence or possibility of such setoff

may not be disclosed to the jury during trial

(5) In any class action brought under this section by

a purchaser or seller, the fact of injury and the anpunt of

danmages sustained by the nenbers of the class may be proven on

a class-wi de basis without requiring proof of such natters by

each individual nenber of the class. Such damages nmay be

proved and assessed in the nanner prescribed in s.

542.22(3)(e). The percentage of total damages attributable to

a menber of such class shall be the sane as the ratio of such

nenber's purchases or sales to the purchases or sales of the

class as a whol e.
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1 Section 2. This act shall take effect July 1, 1998.
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4 SENATE SUMMARY

5 Provides that an indirect purchaser may cl ai mdanages
under the Florida Antitrust Act of 1980 and the Fl orida

6 Deceptive and Unfair Trade Practices Act for an unl awf ul
overcharge for goods or services. Provides that proof

7 that the clai mant passed the overcharge to others is a
artial or conplete defense to a claimfor damages.

8 rovides for the defendant to claima setoff for danmges
paid to a_direct purchaser based on the sane unl awf ul

9 conduct. Provides that in a class action, the damages
sustai ned may. be proven on a class-w de basis. Provides

10 for apportioning the damages attributable to nenbers of
t he cl ass.
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