Florida Senate - 1999 SB 378
By Senat or Wbster

308-590- 99

1 A bill to be entitled

2 An act relating to civil action; creating s.

3 768. 725, F.S.; providing evidentiary standards
4 for an award of punitive damages; anendi ng s.
5 768.72, F.S.; revising provisions with respect
6 to clains for punitive damages in civil

7 actions; requiring clear and convi nci ng

8 evi dence of gross negligence or intentiona

9 m sconduct to support the recovery of such

10 danmages; providing definitions; providing

11 criteria for the inposition of punitive damages
12 with respect to enployers, principals,

13 corporations, or other legal entities for the
14 conduct of an enpl oyee or agent; providing for
15 the application of the section; anending s.

16 768.73, F.S.; revising provisions with respect
17 to linmtations on punitive damages; providing
18 nmonetary limtations; providing an exception
19 with respect to intentional msconduct;
20 providing for the effect of certain previous
21 puni tive danmages awards; specifying the basis
22 for calculating attorney's fees on judgnents
23 for punitive damages; providing for the
24 application of the section; creating s.
25 768. 735, F.S.; providing that ss.
26 768.72(2)-(4), 768.725, and 768.73, F.S.
27 relating to punitive damages, are inapplicable
28 to specified causes of action; linmting the
29 anount of punitive damages that nay be awarded
30 to a claimant in certain civil actions
31 i nvol ving abuse or arising under ch. 400, F.S.
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creating s. 768.736, F.S.; providing that ss.
768. 725 and 768.73, F.S., relating to punitive
danmages, do not apply to intoxicated

defendants; providing for severability;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 768.725, Florida Statutes, is

created to read
768. 725 Punitive danages; burden of proof.--In al

civil actions the plaintiff nust establish at trial by clear

and convincing evidence its entitlenent to an award of

punitive damages. The "greater weight of the evidence" burden

of proof applies to a deternination of the anount of damages.
Section 2. Section 768.72, Florida Statutes, is
anended to read:

768.72 Pleading in civil actions; claimfor punitive
danmages. - -

(1) In any civil action, no claimfor punitive damages
shall be permtted unless there is a reasonabl e showi ng by
evidence in the record or proffered by the clainant which
woul d provide a reasonabl e basis for recovery of such damages.
The clai mant may nove to anend her or his conplaint to assert
a claimfor punitive damages as allowed by the rules of civil
procedure. The rules of civil procedure shall be liberally
construed so as to allow the clainmant discovery of evidence
whi ch appears reasonably calculated to |l ead to adnissible
evi dence on the issue of punitive damages. No di scovery of
financial worth shall proceed until after the pleading
concerning punitive danages is permtted.
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(2) A defendant nmay be held liable for punitive

damages only if the trier of fact, based on clear and

convi nci ng evidence, finds that the defendant was personally

guilty of intentional nisconduct or gross negligence. As used

in this section, the term

(a) "Intentional msconduct" nmeans that the defendant

had actual know edge of the w ongful ness of the conduct and

the high probability that injury or danage to the cl ai mant

woul d result and, despite that know edge, intentionally

pursued that course of conduct, resulting in injury or danmge.

(b) "Gross negligence" nmeans that the defendant's

conduct was so reckless or wanting in care that it constituted

a conscious disregard or indifference to the life, safety, or

rights of persons exposed to such conduct.

(3) In the case of an enpl oyer, principal

corporation, or other legal entity, punitive damages may be

i nposed for the conduct of an enployee or agent only if the

conduct of the enpl oyee or agent neets the criteria specified

in subsection (2) and:

(a) The enployer, principal, corporation, or other

legal entity actively and knowingly participated in such

conduct ;
(b) The officers, directors, or nanagers of the

enpl oyer, principal, corporation, or other legal entity

knowi ngly condoned, ratified, or consented to such conduct; or

(c) The enployer, principal, corporation, or other

|l egal entity engaged in conduct that constituted gross

negl i gence and that contributed to the | oss, damages, or

injury suffered by the clai nant.

(4) The provisions of this section are renedial in

nature and nust be applied to all civil actions pendi ng on
3

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

r

Florida Senate - 1999 SB 378
308-59

i

590- 99

Cctober 1, 1998, in which the trial or retrial of the action
has not conmmenced.

Section 3. Section 768.73, Florida Statutes, is
anended to read:

768.73 Punitive danmages; limtation.--
(1) (a) In any civil action in which the judgnent for

conpensatory damages is for $50,000 or |less, judgment for

punitive damages awarded to a cl ai rant may not exceed

$250, 000, except as provided in paragraph (b). In any civil

action in which the judgnent for conpensatory danmages exceeds

$50, 000, the judgnment for punitive damages awarded to a

cl ai mant may not exceed three tines the anbunt of conpensatory

danages or $250, 000, whi chever is higher, except as provided
i n paragraph (b).based—oen—rneghgence—striet—tiabitty
I HeabiH-ty—i I . ol . ’

not—appty—to—any—ctass—aection—

(b) An H—any award for punitive damages may not
exceed exceeds the lintations Hmtation specified in
par agr aph (a) —the—award—s—presured—to—be—exeessive—andthe
et end . Ll ed L ey . F

the—+mitation unless the clai mant denonstrates to the court
by clear and convi ncing evidence that the defendant engaged in

i ntentional m sconduct and that the award i s not excessive in

light of the facts and circunmstances which were presented to
the trier of fact.
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(c) This subsection is not intended to prohibit an
appropriate court fromexercising its jurisdiction under s.
768.74 in determ ning the reasonabl eness of an award of
punitive danmages that is less than three tines the anount of
conpensat ory danmges.

(2)(a) Except as provided in paragraph (b), punitive

damages nmay not be awarded against a defendant in a civil

action if that defendant establishes, before trial, that

puni ti ve danmages have previously been awarded agai nst that

defendant in any state or federal court in any action alleging

harm fromthe sane act or single course of conduct for which

the cl ai mant seeks conpensatory danages. For purposes of a

civil action, the term"the sane act or single course of

conduct"” includes acts resulting in the sanme nanufacturing

defects, acts resulting in the sane defects in design, or

failure to warn of the same hazards, with respect to sinilar

units of a product.

(b) In subsequent civil actions involving the sane act

or single course of conduct for which punitive damages have

al ready been awarded, if the court determ nes by clear and

convi nci ng evidence that the anpunt of prior punitive danages

awarded was insufficient to punish that defendant's behavi or

the court may award subsequent punitive damages. |In awarding

subsequent punitive danages, the court shall nmke specific

findings of fact in the record to support its conclusion. In

addition, the court nay consi der whether the defendant's act

or course of conduct has ceased. Any subsequent punitive

damage awar ds nust be reduced by the anount of any earlier

punitive danage awards rendered in state or federal court.

(3) The claimant attorney's fees, if payable fromthe

judgnent, are, to the extent that the fees are based on the
5
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puni tive danmages, cal cul ated based on the entire judgnment for

punitive damages. This subsection does not limt the paynent

of attorney's fees based upon an award of dammges ot her than

puni tive danmmges.

(4) 2 The jury may neither be instructed nor inforned
as to the provisions of this section.
(5) The provisions of this section are renedial in

nature and nust be applied to all civil actions pendi ng on
Cctober 1, 1998, in which the trial or retrial of the action
has not comenced.

Section 4. Section 768.735, Florida Statutes, is
created to read

768. 735 Punitive danages; exceptions; lintation.--
(1) Sections 768.72(2)-(4), 768.725, and 768.73 do not
apply to any civil action based upon child abuse, abuse of the

el derly, or abuse of the devel opnentally disabled or any civil

action arising under chapter 400. Such actions are governed by

applicable statutes and controlling judicial precedent.

(2)(a) In any civil action based upon child abuse,

abuse of the elderly, or abuse of the devel opnentally

di sabl ed, or actions arising under chapter 400 and invol vi ng

the award of punitive danmages, the judgnent for the total

anmount of punitive damages awarded to a cl ai mant nmay not

exceed three tinmes the anount of conpensatory damages awar ded

to each person entitled thereto by the trier of fact, except

as provided in paragraph (b). This subsection does not apply

to any class action.

(b) |If any award for punitive danages exceeds the

limtation specified in paragraph (a), the award is presuned

to be excessive and the defendant is entitled to remttitur of

the ampbunt in excess of the limtation unless the clai mant
6
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denonstrates to the court by clear and convincing evi dence

that the award is not excessive in light of the facts and

ci rcunstances that were presented to the trier of fact.

(c) This subsection is not intended to prohibit an

appropriate court fromexercising its jurisdiction under s.

768.74 in determning the reasonabl eness of an award of

punitive danages which is less than three tines the anount of

conpensat ory damages.

(d) The jury may not be instructed or inforned as to

the provisions of this section.
Section 5. Section 768.736, Florida Statutes, is
created to read

768. 736 Punitive danages; exceptions for

i ntoxi cation.--Sections 768.725 and 768.73 do not apply to any

def endant who, at the tine of the act or om ssion for which

puni tive damages are sought, was under the influence of any

al coholic beverage or drug to the extent that the defendant's

normal faculties were inpaired, or who had a bl ood or breath

al cohol |evel of 0.08 percent or higher

Section 6. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.
Section 7. This act shall take effect October 1, 1999.
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2 SENATE SUMVARY

3 Provi des evidentiary standards for an award_ of unltive
dapages in civil actions, and revises existing

4 relatfing to clains for Bunltlve damages in such actlons.
Provi deS definitions. rovides critéeria for awardi ng

5 danmages agal nst an e oner PrInCI al, corporation, “or
othef Tegal entity for conduc i enpl oyee or agent.

6 Revi ses exi sting nl atlons on pun|t|ve damages, . and
rovi des nDneta Fy limtations. Provides an exception from

7 he limtations if. the defendant engaged in intentiona
m sconduct. Prohibits an award of punitive damages if

8 such damages have been previously awarded agai ndt the
defendant "in a state or federal Court in an action

9 all eging harmfromthe sane act or single course of
conduct for mhlch the plaintiff seeks Conpensatory

10 9 provi des exceptions. Provides that ss.
768 (QL (4) 768 725, and 768,73, F.S..  do not appl

11 acti ons bas on the abuse of children, the el derly, he
developnentally di sabl ed, or_actions arising under’ch.

12 00, F.S. Provides that ss. 768.725 and 768.73, F. S do
not apply to defendants who at the tine of the act or

13 om ssion for which punitive damages are sought was under

14 the i nfluence of al cohol i ¢ beverages or drugs.
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