CS/HB 681, First Engrossed

1 Abill to be entitled

2 An act relating to construction; creating s.

3 47.025, F.S.; providing that certain venue

4 provisions in a contract for inprovenent of

5 real property are void; specifying appropriate

6 venue for actions against resident contractors,

7 subcontractors, sub-subcontractors, and

8 mat eri al nen; anending s. 468.621, F.S.

9 anmendi ng certain grounds for disciplinary
10 action agai nst building code adm nistrators and
11 buil ding officials; anending s. 255.05, F.S.
12 relating to paynent bonds of contractors
13 constructing public buildings; providing that
14 the tinme periods required for providing certain
15 notices or bringing certain actions are not
16 determ ned by the issuance of a certificate of
17 occupancy or a certificate of substantial
18 conpl etion; anmending s. 713.06, F.S.
19 clarifying certain notice requirenents with
20 respect to perfecting a lien for |abor
21 services, or materials furni shed under
22 contract; anending s. 713.08, F.S.; providing
23 that the tine period required for recording a
24 claimof lien is not determ ned by the issuance
25 of a certificate of occupancy or a certificate
26 of substantial conpletion; anending s. 713. 135,
27 F.S.; clarifying circunstances under which an
28 entity issuing a building pernmit is subject to
29 di sci plinary procedures; providing an
30 exception; anmending s. 713.16, F.S.; providing
31 a definition; providing |legislative intent;
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1 anending s. 713.18, F.S., relating to service

2 of notices and other instrunents; anending s.

3 713.23, F.S.; providing that the tinme periods

4 required for serving a notice of nonpaynent or

5 bringing certain actions are not deternined by

6 the i ssuance of a certificate of occupancy or a

7 certificate of substantial conpletion

8 providing effective dates.

9
10| Be It Enacted by the Legislature of the State of Florida:
11
12 Section 1. Section 47.025, Florida Statutes, is
13 | created to read:
14 47.025 Actions against contractors.--Any venue
15| provision in a contract for inprovenent to real property which
16 | requires legal action involving a resident contractor
17 | subcontractor, sub-subcontractor, or material man, as defi ned
18 in s. 713.01, to be brought outside this state is void as a
19 | matter of public policy. To the extent that the venue
20| provision in the contract is void under this section, any
21| legal action arising out of that contract shall be brought
22|l only inthis state in the county where the defendant resides,
23 | where the cause of action accrued, or where the property in
24 | litigation is located, unless, after the dispute arises, the
25| parties stipulate to another venue.
26 Section 2. Paragraph (a) of subsection (2) of section
27 | 255.05, Florida Statutes, 1998 Supplenent, is anended to read:
28 255.05 Bond of contractor constructing public
29 | buildings; form action by material nen. --
30 (2)(a)l. If a claimant is no | onger furnishing |abor
31| services, or materials on a project, a contractor or the

2
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contractor's agent or attorney nmay elect to shorten the
prescribed tinme in this paragraph within which an action to
enforce any clai magainst a paynent bond provi ded pursuant to
this section may be commenced by recording in the clerk's
office a notice in substantially the follow ng form

NOTI CE OF CONTEST OF CLAI M
AGAI NST PAYMENT BOND

To: ...(Nane and address of clainant)...

You are notified that the undersigned contests your
noti ce of nonpaynent, dated ............ S e , and served
on the undersigned on ............ s e , and that the
time within which you may file suit to enforce your claimis
limted to 60 days after the date of service of this notice.

DATED on ............ .

Signed:...(Contractor or Attorney)...

The clai mof any clai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim
agai nst the paynment bond within 60 days after service of such
notice shall be extingui shed autonmatically. The clerk shal
mail a copy of the notice of contest to the claimant at the
address shown in the notice of nonpaynent or nobst recent
anmendnent thereto and shall certify to such service on the

3
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face of such notice and record the notice. Service is conplete
upon mailing.

2. Aclaimant, except a laborer, who is not in privity
with the contractor shall, before conmmencing or not |ater than
45 days after commencing to furnish |abor, materials, or
supplies for the prosecution of the work, furnish the
contractor with a notice that he or she intends to | ook to the
bond for protection. Aclaimant who is not in privity with the
contractor and who has not received paynent for his or her
| abor, materials, or supplies shall deliver to the contractor
and to the surety witten notice of the performance of the
| abor or delivery of the materials or supplies and of the
nonpaynent. The notice of nonpaynent nay be served at any tine
during the progress of the work or thereafter but not before
45 days after the first furnishing of |abor, services, or
materials, and not |ater than 90 days after the fina
furnishing of the | abor, services, or materials by the
claimant or, with respect to rental equipnent, not |ater than
90 days after the date that the rental equi pnment was | ast on
the job site available for use. No action for the |abor
materials, or supplies may be instituted against the
contractor or the surety unless both notices have been given.
Notices required or pernitted under this section may be served

in accordance with s. 713.18. An action, except for an action

exclusively for recovery of retainage, nust be instituted

agai nst the contractor or the surety on the paynent bond or

t he paynent provisions of a conbined paynent and perfornance
bond within 1 year after the perfornance of the | abor or

conpl etion of delivery of the materials or supplies. An action
exclusively for recovery of retainage nust be instituted

agai nst the contractor or the surety within 1 year after the

4

CODING:Words st+ieken are del etions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

CS/HB 681, First Engrossed

perfornmance of the | abor or conpletion of delivery of the

mat erials or supplies, or within 90 days after the
contractor's receipt of final paynent (or the paynent estinate
containing the owner's final reconciliation of quantities if
no further paynent is earned and due as a result of deductive
adj ustnments) by the contractor or surety, whichever cones
|ast. A clainmant nmay not waive in advance his or her right to
bring an action under the bond against the surety. In any
action brought to enforce a clai magainst a paynent bond under
this section, the prevailing party is entitled to recover a
reasonabl e fee for the services of his or her attorney for
trial and appeal or for arbitration, in an anmount to be
determ ned by the court, which fee nust be taxed as part of
the prevailing party's costs, as allowed in equitable actions.
The tinme periods for service of a notice of nonpaynent or for

bringing an action against a contractor or a surety shall be

neasured fromthe | ast day of furnishing | abor, services, or

materials by the claimant and shall not be neasured by other

standards, such as the issuance of a certificate of occupancy

or the issuance of a certificate of substantial conpletion

Section 3. FEffective upon beconming a |aw, subsection
(2) of section 713.06, Florida Statutes, 1998 Supplenent, is
amended to read:

713.06 Liens of persons not in privity; proper
paynments. - -

(2)(a) Al lienors under this section, except
| aborers, as a prerequisite to perfecting a lien under this
chapter and recording a claimof lien, nust serve a notice on
the owner setting forth the lienor's nane and address, a
description sufficient for identification of the rea
property, and the nature of the services or materials

5
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furnished or to be furnished. A sub-subcontractor or a
mat eri al man to a subcontractor nust serve a copy of the notice
on the contractor as a prerequisite to perfecting a |ien under
this chapter and recording a claimof lien. A materialman to a
sub- subcontractor nust serve a copy of the notice to owner on
the contractor as a prerequisite to perfecting a |ien under
this chapter and recording a claimof lien. A materialman to a
sub- subcontractor shall serve the notice to owner on the
subcontractor if the material man knows the name and address of
t he subcontractor. The notice nust be served before
commenci ng, or not later than 45 days after commencing, to
furnish his or her |abor, services, or materials, but, in any
event, before the date of the owner's di sbursenent of the
final paynent after the contractor has furnished the affidavit
under subparagraph (3)(d)1. The notice nust be served
regardl ess of the nethod of paynents by the owner, whether
proper or inproper, and does not give to the lienor serving
the notice any priority over other lienors in the sane
category; and the failure to serve the notice, or to tinely
serve it, is a conplete defense to enforcenent of a lien by
any person. The serving of the notice does not dispense with
recording the claimof lien. The notice is not a lien, cloud,
or encunbrance on the real property nor actual or constructive
notice of any of them

(b) If the owner, in his or her notice of
commencenent, has designated a person in addition to hinself
or herself to receive a copy of such lienor's notice, as
provided in s. 713.13(1)(b), the lienor shall serve a copy of
his or her notice on the person so designated. The failure by
the lienor to serve such copy, however, does not invalidate an
otherwise valid lien

6
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(c) The notice may wust be in substantially the
following formand nust include the information and the

warning contained in the follow ng form

WARNI NG TO OWNER:  UNDER FLCORI DA LAW YOUR FAI LURE TO MAKE SURE
THAT WE ARE PAI D MAY RESULT IN A LI EN AGAI NST YOUR PROPERTY
AND YOUR PAYI NG TW CE.

TO AVO D A LI EN AND PAYI NG TWCE, YOU MJUST OBTAIN A VWRI TTEN
RELEASE FROM US EVERY TI ME YOU PAY YOUR CONTRACTOR

NOTI CE TO ONNER

To ...(Omer's nane and address)..

The undersigned hereby inforns you that he or she has
furnished or is furnishing services or materials as foll ows:

...(CGeneral description of services or materials)... for the
i mprovenent of the real property identified as ... (property
description)... under an order given by.............

Florida | aw prescribes the serving of this notice and
restricts your right to make paynents under your contract in
accordance with Section 713.06, Florida Statutes.

| MPORTANT | NFORMATI ON FOR
YOUR PROTECTI ON

Under Florida's | aws, those who work on your property
or provide materials and are not paid have a right to enforce

7
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their claimfor paynent against your property. This claimis
known as a construction lien

If your contractor fails to pay subcontractors or
mat eri al suppliers or neglects to make other legally required
payments, the people who are owed noney nmay | ook to your
property for paynent, EVEN | F YOU HAVE PAI D YOUR CONTRACTCR I N
FULL.

PROTECT YOURSELF
--RECOGNI ZE that this Notice to Owmer may result in a
| ien agai nst your property unless all those supplying a Notice
to Omer have been paid.
--LEARN nore about the Construction Lien Law, Chapter
713, Part |, Florida Statutes, and the neaning of this notice
by contacting an attorney or the Florida Departnment of
Busi ness and Professional Regul ation.
...(Lienor's Signature)..
...(Lienor's Nane)..
...(Lienor's Address)..

Copies to: ...(Those persons listed in Section 713.06(2)(a)
and (b), Florida Statutes)...

The formnay be conbined with a notice to contractor given
under s. 713.23 or s. 255.05 and, if so, nay be entitled

"NOTI CE TO OANER/ NOTI CE TO CONTRACTOR. "

(d) A notice to an owner served on a |lender nust be in
writing, nmust be served in accordance with s. 713.18, and
shal | be addressed to the persons designated, if any, and to
the place and address designated in the notice of

8
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commencenent. Any | ender who, after receiving a notice

provi ded under this subsection, pays a contractor on behal f of
the owner for an inprovenent shall nake proper paynments as
provided in paragraph (3)(c) as to each such notice received
by the lender. The failure of a lender to conply with this

par agraph renders the lender liable to the owner for al
danmages sustained by the owner as a result of that failure.
Thi s paragraph does not give any person other than an owner a
claimor right of action against a | ender for the failure of
the lender to conply with this paragraph. Further, this

par agr aph does not prohibit a | ender from disbursing
construction funds at any tine directly to the owner, in which
event the | ender has no obligation to nake proper paynents
under this paragraph

(e) Alienor, in the absence of a recorded notice of
commencenent, nmay rely on the information contained in the
buil ding pernmit application to serve the notice prescribed in
par agraphs (a), (b), and (c).

(f) If alienor has substantially conplied with the
provi sions of paragraphs (a), (b), and (c), errors or
om ssions do not prevent the enforcenent of a claimagainst a
person who has not been adversely affected by such omni ssion or
error. However, a lienor nust strictly conply with the tine
requi renments of paragraph (a).

Section 4. Subsection (5) of section 713.08, Florida
Statutes, 1998 Supplenent, is anended to read:

713.08 Cdaimof lien.--

(5) The claimof lien may be recorded at any tine
during the progress of the work or thereafter but not |ater
than 90 days after the final furnishing of the | abor or
services or materials by the lienor; or, with respect to

9
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rental equi pnent, within 90 days after the date that the
rental equi pnent was | ast on the job site available for use;
provided if the original contractor defaults or the contract
is ternmnated under s. 713.07(4), no claimfor a lien
attaching prior to such default shall be recorded after 90
days fromthe date of such default or 90 days after the fina
perfornmance of |abor or services or furnishing of materials,
whi chever occurs first. The tine period for recording a claim

of lien shall be nmeasured fromthe | ast day of furnishing

| abor, services, or materials by the lienor and shall not be

neasured by other standards, such as the issuance of a

certificate of occupancy or the issuance of a certificate of

substantial conpletion. The claimof lien shall be recorded in

the clerk's office. |f such real property is situated in two
or nore counties, the claimof lien shall be recorded in the
clerk's office in each of such counties. The recording of the
claimof lien shall be constructive notice to all persons of
the contents and effect of such claim The validity of the
lien and the right to record a claimtherefor shall not be

af fected by the insolvency, bankruptcy, or death of the owner
before the claimof lien is recorded.

Section 5. Subsection (1) of section 713.135, Florida
Statutes, 1998 Supplenent, is anended to read:

713.135 Notice of commencenent and applicability of
lien.--

(1) \When any person applies for a building permt, the
authority issuing such permt shall:

(a) Print on the face of each permt card in no | ess
than 18-point, capitalized, boldfaced type: "WARNI NG TO
OMER: YOUR FAI LURE TO RECORD A NOTI CE OF COMVENCEMENT MAY
RESULT I N YOUR PAYI NG TW CE FOR | MPROVEMENTS TO YOUR PROPERTY.

10
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1] IF YOU I NTEND TO OBTAI N FI NANCI NG, CONSULT W TH YOUR LENDER OR

2 | AN ATTORNEY BEFORE RECORDI NG YOUR NOTI CE OF COMVENCEMENT. "

3 (b) Provide the applicant and the owner of the rea

4 | property upon which inprovenents are to be constructed with a

5] printed statenent stating that the right, title, and interest

6 | of the person who has contracted for the i nprovenent nmay be

7 | subject to attachnent under the Construction Lien Law. The

8 | Departnent of Business and Professional Regul ati on shal

9| furnish, for distribution, the statenent described in this

10 | paragraph, and the statenent nust be a summary of the

11| Construction Lien Law and rust include an expl anation of the

12 | provisions of the Construction Lien Law relating to the

13 | recording, and the posting of copies, of notices of

14 | conmencenent and a statenment encouraging the owner to record a

15| notice of comrencenent and post a copy of the notice of

16 | commencenent t+hereef in accordance with s. 713.13. However,

17 | the failure by the authorities to provide the summary does not

18 | subject the issuing authority to liability.

19 (c) Informeach applicant who is not the person whose

20| right, title, and interest is subject to attachnent that, as a

21| condition to the issuance of a building pernit, the applicant

22 | must promise in good faith that the statenent will be

23 | delivered to the person whose property is subject to

24 | attachnent.

25 (d) Furnish to the applicant two or nore copies of a

26 | formof notice of conmencenent conformng with s. 713.13. |f

27 | the direct contract is greater than $2,500, the applicant

28 | shall file with the issuing authority prior to the first

29 | inspection either a certified copy of the recorded notice of

30 | cormencenent or a notarized statenment that the notice of

31 | coomencenent has been filed for recording, along with a copy
11
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thereof. |In the absence of the filing of a certified copy of
the recorded notice of comencenent, the issuing authority
shal | not perform or approve subsequent inspections until the
applicant files by mail, facsimle, hand delivery, or any

ot her nmeans such certified copy with the issuing authority.
The certified copy of the notice of comencenent nust contain

t he nane and address of the owner, the nane and address of the

contractor, and the location or address of the property being

i mproved. The issuing authority shall verify that the nane and

address of the owner, the nane of the contractor, and the

| ocation or address of the property being i nproved which is

contained in the certified copy of the notice of comrencenent

is consistent with the information in the building pernit

application. The issuing authority shall provide the recording

information on the certified copy of the recorded notice of

commencenent to any person upon request. This subsecti on does

not require Nething—herern—shaH—beinterpreted—as—t+egquring
er—encouraging the recording of a notice of conmencenent prior

to the issuance of a building pernit. If a |local governnent
requires a separate permt or inspection for installation of
tenmporary electrical service or other tenporary utility
service, land clearing, or other prelimnary site work, such
permts nay be issued and such inspections may be conducted
wi thout providing the issuing authority with a certified copy
of a recorded notice of commencenent or a notarized statenent
regarding a recorded notice of commencenent. This subsection

does not apply to a direct contract to repair or replace an

exi sting heating or air-conditioning systemin an anount |ess
t han $5, 000.

12
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Section 6. (1) Upon this act beconmng a | aw,
subsection (6) is added to section 713.16, Florida Statutes,
to read:

713.16 Demand for copy of contract and statenents of
account; form--

(6) For purposes of this section, the term

i nformati on" neans the nature and quantity of the | abor

services, and materials furnished or to be furnished by a

lienor and the anpbunt paid, the anbunt due, and the anopunt to

becone due on the lienor's account. The failure to furnish the

st at enent under oath does not constitute an om ssion of

information and shall deprive the lienor of his or her lien

(2) The anendnent to this section is renedial in

nature. The anmendnent is consistent with the plain nmeaning and

the original intent of s. 319 of chapter 94-119, Laws of

Florida. Accordingly, it is the intent of the Legislature that

t he anendnent to this section shall becone effective

i mmedi ately upon beconing |law, and shall apply retroactively
to May 4, 1994.

Section 7. Section 713.18, Florida Statutes, 1998
Suppl enent, is anended to read:

713.18 Manner of serving notices and ot her
i nstrunents. - -

(1) Service of notices, clains of lien, affidavits,
assignnments, and other instrunments permtted or required under
this part, or copies thereof when so permtted or required,
unl ess ot herwi se specifically provided in this part, nust be
made by one of the follow ng nethods:

(a) By actual delivery to the person to be served; or
if a partnership, to one of the partners; or, if a

13
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1| corporation, to an officer, director, nmanagi ng agent, or

2 | busi ness agent thereof.

3 (b) By nmiling the sane, postage prepaid, by

4 | registered or certified mail to the person to be served at her
5] or his Iast known address and evi dence of delivery. If a

6| notice to owner or a notice to contractor under s. 713.23 is

7| mailed pursuant to this paragraph within 40 days after the

8| date the lienor first furnishes | abor, services, or nmaterial s,
9| service of that notice is effective as of the date of mailing
10| if the person who served the notice nmaintains a registered or
11 | certified mail | og that shows the date the notice was served,
12 | the registered or certified mail nunber issued by the United
13 | States Postal Service, the nane and address of the person

14 | served, and the date stanp of the United States Postal Service
15 confirmng the date of mailing. If an instrunment served

16 | pursuant to this paragraph to the | ast address shown in the

17 | notice of comencenent or any anendnent thereto or, in the

18 | absence of a notice of commencenent, to the | ast address shown
19 in the building pernmt application is not received, but is
20 | returned by the United States Postal Service as being
21| "refused," "noved, not forwardable," or "unclained," or is
22 | otherwi se not delivered or deliverable through no fault of the
23 | person serving the item then service is effective as of the
24 | date of nmiling.
25 (c) If neither of the foregoing nethods can be
26 | acconplished, by posting on the prenises.
27 (2) If the real property is owned by nore than one
28 | person, a lienor may serve any notices or other papers under
29 | this part on any one of such owners, and such notice is deened
30| notice to all owners.
31

14
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(3) Service of notices or copies thereof, pernmtted or
required under this part, may be nade by facsinile
transni ssi on when the person being served has listed that
person's facsim|e phone nunber in the Notice of Commencenent.
The lienor's facsimle confirmation sheet with the correct
facsini | e phone nunber shall be proof of the date and tine the
noti ce was served.

Section 8. Paragraphs (d) and (e) of subsection (1) of
section 713.23, Florida Statutes, 1998 Suppl enent, are anended
to read:

713.23 Payment bond. - -

(1)

(d) In addition, a lienor is required, as a condition
precedent to recovery under the bond, to serve a witten
noti ce of nonpaynent to the contractor and the surety not
| ater than 90 days after the final furnishing of |abor
services, or materials by the lienor. A witten notice
satisfies this condition precedent with respect to the paynent
described in the notice of nonpaynent and with respect to any
ot her paynents which becone due to the lienor after the date
of the notice of nonpaynent. The tine period for serving a

witten notice of nonpaynent shall be neasured fromthe | ast

day of furnishing | abor, services, or materials by the |ienor

and shall not be nmeasured by other standards, such as the

i ssuance of a certificate of occupancy or the issuance of a

certificate of substantial conpletion. The failure of a l|ienor

to receive retainage suns not in excess of 10 percent of the
val ue of | abor, services, or materials furnished by the |ienor
is not considered a nonpaynent requiring the service of the
notice provided under this paragraph. The notice under this
paragraph nmay be in substantially the followi ng form

15
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NOTI CE OF NONPAYMENT

To ...(nane of contractor and address)..

...(nane of surety and address)..

The undersigned notifies you that he or she has furni shed

...(describe | abor, services, or materials)... for the
i mprovenent of the real property identified as ... (property
description).... The anount now due and unpaid is $.....

...(signature and address of lienor)..

(e) No action for the | abor or materials or supplies
may be instituted or prosecuted agai nst the contractor or
surety unl ess both notices have been given. No action shal
be instituted or prosecuted against the contractor or agai nst
the surety on the bond under this section after 1 year from
the performance of the labor or conpletion of delivery of the
mat erials and supplies. The tine period for bringing an action

agai nst the contractor or surety on the bond shall be neasured

fromthe |ast day of furnishing | abor, services, or materials

by the lienor and shall not be neasured by other standards,

such as the issuance of a certificate of occupancy or the

i ssuance of a certificate of substantial conpletion. A

contractor or the contractor's agent or attorney may elect to
shorten the prescribed tinme within which an action to enforce
any cl ai magai nst a paynent bond provided pursuant to this
section or s. 713.245 nay be commenced by recording in the
clerk's office a notice in substantially the follow ng form

16
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1
2 NOTI CE OF CONTEST OF CLAI M
3 AGAI NST PAYMENT BOND
4
5| To: ...(Nane and address of lienor)..
6 You are notified that the undersigned contests your
7 | notice of nonpaynent, dated ...., ...., and served on the
8 | undersigned on ...., ...., and that the tine within which you
9| my file suit to enforce your claimis limted to 60 days from
10 | the date of service of this notice.
11
12| DATED on ...., .....
13
14 | Signed: ...(Contractor or Attorney)...
15
16
17 | The claimof any |lienor upon whom such notice is served and
18 | who fails to institute a suit to enforce his or her claim
19 | agai nst the paynent bond within 60 days after service of such
20 | notice shall be extinguished automatically. The clerk shal
21| mail a copy of the notice of contest to the lienor at the
22 | address shown in the notice of nonpaynent or nobst recent
23 | anendnent thereto and shall certify to such service on the
24 | face of such notice and record the notice. Service is conplete
25 | upon mailing.
26 Section 9. Paragraph (g) of subsection (1) of section
27 | 468.621, Florida Statutes, 1998 Supplenent, is anmended to
28 | read:
29 468.621 Disciplinary proceedings. --
30 (1) The followi ng acts constitute grounds for which
31| the disciplinary actions in subsection (2) nay be taken
17

CODING:WOrds st+ieken are deletions; words underlined are additions.




CS/HB 681, First Engrossed

(g) Failing to properly enforce applicable building

codes by commtting willful msconduct, gross negligence,
gross mi sconduct, repeated negligence, or negligence resulting

in a significant danger to life or property byfature—to

I F L eablebiitdi s,

Section 10. Except as otherw se provided herein, this
act shall take effect Cctober 1, 1999.
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