ENRCLLED

1999 Legislature HB 775, Third Engrossed
1
2 An act relating to civil actions; creating s.
3 40.50, F.S.; providing for instructions to
4 juries after the jury is sworn in; providing
5 for the taking of notes under certain
6 ci rcunstances; providing for witten questions;
7 providing for final instructions; anending s.
8 44,102, F.S.; requiring that the court require
9 nedi ation in certain actions for nonetary
10 damages; anending s. 44.104, F.S.; providing
11 for voluntary trial resolution upon the
12 agreenent of parties to a civil dispute;
13 providing for the appoi ntnent and conpensati on
14 of a trial resolution judge; providing
15 gui del i nes for conducting a voluntary trial
16 resolution; providing for enforcenent and
17 appeal ; anending s. 57.105, F.S.; revising
18 conditions for award of attorney's fees for
19 presenting unsupported clains or defenses;
20 aut hori zi ng danage awards agai nst a party for
21 unreasonabl e delay of litigation; authorizing
22 the court to inpose additional sanctions;
23 anending s. 57.071, F.S.; providing criteria
24 under which expert witness fees may be awar ded
25 as taxabl e costs; providing for expedited
26 trials; anending s. 768.77, F.S.; deleting a
27 requirement to item ze future damages on
28 verdict forns; anmending s. 768.78, F.S.
29 conformng provisions relating to alternative
30 net hods of paynent of danmage awards to changes
31 made by the act; correcting a cross reference;
1
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1 creating s. 47.025, F.S.; providing that

2 certain venue provisions in a contract for

3 i nprovenent to real property are void;

4 speci fying appropriate venue for actions

5 agai nst resident contractors, subcontractors,
6 sub- subcontractors, and naterial nen; requiring
7 the clerk of courts to report certain

8 i nformation on negligence cases to the Ofice
9 of the State Courts Adninistrator; anending s.
10 95.031, F.S.; inposing a 12-year statute of

11 repose on actions brought to recover for harm
12 caused by products with a specified expected
13 useful life; exenpting certain categories of
14 products fromthe statute of repose; inposing
15 vari abl e repose periods based on specific

16 warranti es by the manufacturer; providing an
17 exception for certain injuries; providing for
18 tolling under particular circunstances;

19 speci fying the date by which certain actions
20 nmust be brought or be otherwi se barred by the
21 statute of repose; anending s. 90.407, F.S.
22 providing limtations on the adnmissibility of
23 subsequent renedi al neasures; providing
24 exceptions; creating s. 768.1257, F.S.
25 requiring the finder of fact, in certain
26 product defect actions, to consider
27 circunstances that existed at the tine of
28 manuf acture; creating s. 768. 1256, F.S.
29 providing a governnent rules defense with
30 respect to certain products liability actions;
31 providing for rebuttable presunptions;

2
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1 provi di ng an exception; creating s. 768. 096,
2 F.S.; providing an enployer with a presunption
3 agai nst negligent hiring under specified
4 conditions in an action for civil damages
5 resulting froman intentional tort conmitted by
6 an enpl oyee; anending s. 768.095, F.S.
7 revising the conditions under which an enpl oyer
8 is inmmune fromcivil liability for disclosing
9 i nformati on regardi ng an enpl oyee to a
10 prospective enployer; creating s. 768. 0705,
11 F.S.; providing a presunption against liability
12 for crinminal acts for conveni ence business
13 under specified conditions; anending s.
14 768.075, F.S.; delineating the duty owed to
15 trespassers by a person or organization owni ng
16 or controlling an interest in real property;
17 providing definitions; providing for the
18 avoi dance of liability to discovered and
19 undi scovered trespassers under descri bed
20 ci rcunstances; providing inmmunity fromcertain
21 liability arising out of the attenpt to commit
22 or the conmmi ssion of a felony; creating s.
23 768.36, F.S.; prohibiting a plaintiff from
24 recovering danmages if plaintiff is nore than a
25 speci fied percentage at fault due to the
26 i nfl uence of al coholic beverages or drugs;
27 creating s. 768.725, F.S.; providing for
28 evidentiary standards for an award of punitive
29 damages; anmending s. 768.72, F.S.; revising
30 provisions with respect to clains for punitive
31 danmages in civil actions; requiring clear and

3
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1 convi nci ng evi dence of gross negligence or

2 intentional msconduct to support the recovery
3 of such dammges; providing definitions;

4 providing criteria for the inposition of

5 punitive damages with respect to enpl oyers,

6 principals, corporations, or other |ega

7 entities for the conduct of an enpl oyee or

8 agent; providing for the application of the

9 section; amending s. 768.73, F.S.; revising

10 provisions with respect to lintations on

11 puni tive danmages; providing nonetary

12 limtations; providing for the effect of

13 certain previous punitive danages awar ds;

14 providing for the application of the section
15 creating s. 768.735, F.S.; providing that ss.
16 768.72(2)-(4), 768.725, and 768.73, F.S.

17 relating to punitive damages, are inapplicable
18 to specified causes of action; linmting the

19 anmount of punitive damages that nmay be awarded
20 to a claimant in certain civil actions
21 i nvol ving abuse or arising under ch. 400, F.S.
22 creating s. 768.736, F.S.; providing that ss.
23 768. 725 and 768.73, F.S., relating to punitive
24 danmages, do not apply to intoxicated
25 defendants; creating s. 768.737, F.S.
26 providing for application of punitive damages
27 statutes to arbitration; anending s. 768.81
28 F.S.; providing for the apportionnment of
29 danmages on the basis of joint and severa
30 liability when a party's fault exceeds certain
31 percentages; linmting the applicability of

4
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1 joint and several liability based on the anpunt
2 of dammages; providing for the allocation of

3 fault to a nonparty; requiring that such fault
4 nmust be proved by a preponderance of the

5 evi dence; anending s. 324.021, F.S.; providing
6 the | essor of a motor vehicle under certain

7 rental agreenents shall be deenmed the owner of
8 the vehicle for the purpose of deternining

9 liability for the operation of the vehicle

10 within certain linmts; providing for the

11 liability of the owner of a notor vehicle who
12 | oans the vehicle to certain users; creating s
13 768.098, F.S.; limting the liability of

14 enployers in a joint enploynent relationship
15 under specific circunstances; providing

16 exceptions and limtations; anending s.

17 400.023, F.S., relating to actions brought on
18 behal f of nursing hone residents; providing

19 that a party to any such action nmay not recover
20 attorney's fees unless parties submt to
21 nedi ati on; specifying requirenents for such
22 nedi ation; providing for application; providing
23 a standard for an award of punitive damages;
24 anending s. 400.429, F.S.; relating to actions
25 brought on behal f of assisted living care
26 facility residents; providing that a party to
27 any such action nmay not recover attorney's fees
28 unl ess parties submt to nediation; specifying
29 requi rements for such nmediation; providing for
30 application; providing a standard for an award
31 of punitive danmages; anending s. 400.629, F.S.

5
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1 relating to actions brought on behal f of adult
2 fam ly care hone residents; providing that a
3 party to any such action may not recover
4 attorney's fees unless parties submt to
5 nedi ati on; specifying requirenents for such
6 nmedi ation; providing for application; providing
7 a standard for an award of punitive damages;
8 requiring the O fice of Program Policy Analysis
9 and Government Accountability to contract with
10 an actuarial firmto conduct an actuari al
11 anal ysi s of expected reductions in judgnents
12 and related costs resulting fromlitigation
13 reforms; specifying the basis and due date for
14 the actuarial report; providing a declaration
15 of intent pertaining to the constitutiona
16 prerogatives of the judiciary; providing for
17 severability; providing effective dates.
18
19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 40.50, Florida Statutes, is created
22 | to read:
23 40.50 Jury duty and instructions in civil cases.--
24 (1) In any civil action immedi ately after the jury is
25| sworn, the court shall instruct the jury concerning its
26 | duties, its conduct, the order of proceedings, the procedure
27 | for submitting witten questions of witnesses, and the | ega
28 | i ssues involved in the proceedi ng.
29 (2) In any civil action which the court deternmines is
30| likely to exceed 5 days, the court shall instruct that the
31| jurors may take notes regarding the evidence and keep the

6
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notes to refresh their nenory and to use during recesses and

deliberations. The court nmay provide nmaterials suitable for

this purpose. The court should enphasize the confidentiality

of the notes. After the jury has rendered its verdict, any

notes shall be collected by the bailiff or clerk who shal

pronptly destroy them

(3) The court shall permt jurors to submt to the

court witten questions directed to witnesses or to the court.

The court shall give counsel an opportunity to object to such

guestions outside the presence of the jury. The court nmmy, as

appropriate, limt the subm ssion of questions to w tnesses.

(4) The court shall instruct the jury that any

guestions directed to witnesses or the court nust be in

writing, unsigned, and given to the bailiff. |If the court

determines that the juror's question calls for adnissible

evi dence, the question may be asked by court or counsel in the

court's discretion. Such question may be answered by

stipul ati on or other appropriate neans, including, but not

limted to, additional testinmony upon such terns and

limtations as the court prescribes. If the court determnes

that the juror's question calls for inadm ssible evidence, the

guestion shall not be read or answered. |If the court rejects a

juror's question, the court should tell the jury that trial

rules do not permit sone questions and that the jurors should

not attach any significance to the failure of having their

guestion asked.

(5) The court may give final instructions to the jury

before closing argunents of counsel to enhance jurors' ability

to apply the lawto the facts. |In that event, the court nmay

wi thhol d giving the necessary procedural and housekeepi ng

instructions until after closing argunents.

7
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Section 2. Subsection (2) of section 44.102, Florida
Statutes, is anended to read:

44.102 Court-ordered nediation. --

(2) A court, under rules adopted by the Suprene Court:

(a) Must, upon request of one party, refer to

nedi ation any filed civil action for nonetary dammges,

provided the requesting party is willing and able to pay the

costs of the nediation or the costs can be equitably divided

bet ween the parties, unless:

1. The action is a landlord and tenant dispute that

does not include a claimfor personal injury.

2. The action is filed for the purpose of collecting a

debt .

3. The action is a claimof nedical nal practice.

4. The action is governed by the Florida Shall d ains

Rul es.
5. The court determines that the action is proper for

referral to nonbinding arbitration under this chapter

6. The parties have agreed to binding arbitration

7. The parties have agreed to an expedited trial

pursuant to section 6 of this act.

8. The parties have agreed to voluntary trial

resolution pursuant to s. 44.104.

(b)tay May refer to nediation all or any part of a
filed civil action for which nediation is not required under

this section.

(c)ftb)y In circuits in which a fam |y medi ati on program
has been established and upon a court finding of a dispute,
shall refer to nmediation all or part of custody, visitation,
or other parental responsibility issues as defined in s.
61.13. Upon notion or request of a party, a court shall not

8
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refer any case to nediation if it finds there has been a
hi story of donestic violence that would conpronise the
nedi ati on process.

(d)fey In circuits in which a dependency or in need of
servi ces nediati on program has been established, may refer to
nedi ation all or any portion of a matter relating to
dependency or to a child in need of services or a famly in
need of services.

Section 3. Section 44.104, Florida Statutes, is
amended to read:
44,104 Voluntary binding arbitration and voluntary

trial resolution.--

(1) Two or nore opposing parties who are involved in a
civil dispute may agree in witing to subnit the controversy
to voluntary binding arbitration, or voluntary trial

resolution,in lieu of litigation of the issues involved,
prior to or after a lawsuit has been filed, provided no
constitutional issue is involved.

(2) If the parties have entered into an agreenent
which provides in voluntary bhinding arbitration for a nethod

for appointing the—appotntrent of one or nore arbitrators, or

which provides in voluntary trial resolution a nethod for

appoi nting a nmenber of The Florida Bar in good standing for

nore than 5 years to act as trial resolution judge,the court

shall proceed with the appointnent as prescribed;—execept—that.
However, in voluntary binding arbitration at |east one of the

arbitrators, who shall serve as the chief arbitrator, shal
neet the qualifications and training requirenents adopted
pursuant to s. 44.106. |In the absence of an agreenent, or if
the agreenent nethod fails or for any reason cannot be

foll owed, the court, on application of a party, shall appoint

9
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one or nore qualified arbitrators, or the trial resolution

judge, as the case requires.

(3) The arbitrators or trial resolution judge shall be

conpensated by the parties according to their agreenent —but
rot—at—an—afpuht—tess—than—$7r5—per—day.

(4) Wthin 10 days after of the submission of the
request for binding arbitration, or voluntary trial

resolution,the court shall provide for the appointnent of the
arbitrator or arbitrators, or trial resolution judge, as the

case requires. Once appointed, the arbitrators or trial

resolution judge shall notify the parties of the tinme and

pl ace for the hearing.
(5) Application for voluntary binding arbitration or
voluntary trial resolution shall be filed and fees paid to the

clerk of court as if for conplaints initiating civil actions.
The clerk of the court shall handle and account for these
matters in all respects as if they were civil actions, except
that the clerk of court shall keep separate the records of the
applications for voluntary binding arbitration and the records

of the applications for voluntary trial resolution from al

other civil actions.
(6) Filing of the application for binding arbitration
or voluntary trial resolution will toll the running of the

applicable statutes of linmtation
(7) The chief arbitrator or trial resolution judge nay

shatH—have—such—power—to adnmi ni ster oaths or affirnmation and

to conduct the proceedings as the rules of court shal

provide. At the request of any party, the chief arbitrator or
trial resolution judge shall issue subpoenas for the

attendance of witnesses and for the production of books,
records, docunents, and other evidence and may apply to the

10
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court for orders conpelling attendance and production
Subpoenas shall be served and shall be enforceable in the
manner provi ded by | aw.

(8) A voluntary binding arbitrati on ¥he heari ng shal

be conducted by all of the arbitrators, but a majority may
determ ne any question and render a final decision. A trial
resol ution judge shall conduct a voluntary trial resol ution

hearing. The trial resolution judge nay deternine any

guestion and render a final decision

(9) The Florida Evidence Code shall apply to al
proceedi ngs under this section
(10) An appeal of a voluntary binding arbitration

deci sion shall be taken to the circuit court and shall be
l[imted to review on the record and not de novo, of:

(a) Any alleged failure of the arbitrators to conply
with the applicable rules of procedure or evidence.

(b) Any alleged partiality or msconduct by an
arbitrator prejudicing the rights of any party.

(c) \VWhether the decision reaches a result contrary to
the Constitution of the United States or of the State of
Fl ori da.

(11) Any party may enforce a final decision rendered

in avoluntary trial by filing a petition for final judgnent

in the circuit court in the circuit in which the voluntary

trial took place. Upon entry of final judgnent by the circuit

court, any party may appeal to the appropriate appellate

court. Factual findings determned in the voluntary trial are

not subject to appeal

(12) The harm ess error doctrine shall apply in al
appeals. No further review shall be permitted unless a
constitutional issue is raised.

11
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(13)txH- If no appeal is taken within the tine
provided by rules pronul gated by the Suprene Court, then the

deci sion shall be referred to the presiding judge in the case,
or if one has not been assigned, then to the chief judge of
the circuit for assignnment to a circuit judge, who shall enter
such orders and judgnents as are required to carry out the
terns of the decision, which orders shall be enforceable by
the contenpt powers of the court and for which judgnents
execution shall issue on request of a party.

(14) (¥2) This section shall not apply to any dispute
i nvolving child custody, visitation, or child support, or to
any di spute which involves the rights of a third party not a
party to the arbitration or voluntary trial resolution when

the third party would be an indispensable party if the dispute

were resolved in court or when the third party notifies the

chief arbitrator or the trial resolution judge that the third

party would be a proper party if the dispute were resolved in

court, that the third party intends to intervene in the action

in court, and that the third party does not agree to proceed

under this section
Section 4. Section 57.105, Florida Statutes, is
amended to read:

57.105 Attorney's fee; sanctions for raising

unsupported clai ns or defenses; danages for delay of

litigation.--
(1) Upon the court's initiative or notion of any

party,the court shall award a reasonable attorney's fee to be
paid to the prevailing party in equal anpbunts by the |osing
party and the losing party's attorney on any claimor defense

at any tine during a +f—any civil proceeding or action in

which the court finds that the losing party or the | osing

12
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party's attorney knew or should have known that a claimor

defense when initially presented to the court or at any tine

before trial

(a) Was not supported by the material facts necessary

to establish the claimor defense; or

(b) Would not be supported by the application of
then-existing law to those material facts. there—was—a

I I F . et ablei f eitd I F
. L I Lo (ot f the tos ;
provi-ded

However, that the losing party's attorney is not personally
responsible if he or she has acted in good faith, based on the
representations of his or her client as to the exi stence of

those material facts. If the court awards attorney's fees to a
cl ai mant pursuant to this subsection fHnds—that—there—was—a

I I F . et ablei e eitd I F
ra-sed—by—the—defense, the court shall also award prejudgnent

i nt erest.

(2) Paragraph (1)(b) does not apply if the court

determ nes that the claimor defense was initially presented

to the court as a good faith argunment for the extension

nodi fication, or reversal of existing |law or the establishnent

of newlaw, as it applied to the material facts, with a

reasonabl e expectati on of success.

(3) At any tine in any civil proceeding or action in

whi ch the noving party proves by a preponderance of the

evi dence that any action taken by the opposing party,

including, but not linmted to, the filing of any pl eadi ng or

part thereof, the assertion of or response to any di scovery

demand, the assertion of any claimor defense, or the response

13
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to any request by any other party, was taken primarily for the

pur pose of unreasonabl e delay, the court shall award damages

to the noving party for its reasonabl e expenses incurred in

obtai ning the order, which may i nclude attorney's fees, and

other loss resulting fromthe inproper del ay.

(4) The provisions of this section are supplenental to

ot her sanctions or renedi es avail abl e under | aw or under court

rul es.

(5) 2y If a contract contains a provision allow ng
attorney's fees to a party when he or she is required to take
any action to enforce the contract, the court may al so al | ow
reasonabl e attorney's fees to the other party when that party
prevails in any action, whether as plaintiff or defendant,
wWith respect to the contract. This subsection applies to any
contract entered into on or after October 1, 1988. Fhis—act
shaH—take—effeet—Cctober—1,—1988,—and—shat-—appty—to
contracts—entered—into—on——said-date—or—thereafter—

Section 5. Section 57.071, Florida Statutes, is
amended to read:
57.071 Costs; what taxable.--
(1) If costs are awarded to any party,the follow ng

shall al so be al |l owed:

(a) £y The reasonabl e prem uns or expenses paid on al
bonds or other security furnished by such party.

(b) £2) The expense of the court reporter for per diem
transcri bi ng proceedi ngs and depositions, including opening
statenents and argunents by counsel

(c)3) Any sales or use tax due on |egal services
provided to such party, notw thstandi ng any other provision of
law to the contrary.

14
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(2) Expert witness fees nay not be awarded as taxabl e

costs unless the party retaining the expert witness furnishes

each opposing party with a witten report signed by the expert

Wi tness which sumarizes the expert witness's opinions and the

factual basis of the opinions, including docunentary evidence

and the authorities relied upon in reaching the opinions. Such

report shall be filed at least 5 days prior to the deposition

of the expert or at |east 20 days prior to discovery cutoff,

whi chever is sooner, or as otherw se deternined by the court.

Thi s subsection does not apply to any action proceedi ng under

the Florida Fanily Law Rul es of Procedure.

Section 6. Expedited trials.--Upon the joint

stipulation of the parties to any civil case, the court may

conduct an expedited trial as provided in this section. Were

two or nore plaintiffs or defendants have a unity of interest,

such as a husband and wife, they shall be considered one party

for the purpose of this section. Unless otherw se ordered by

the court or agreed to by the parties with approval of the

court, an expedited trial shall be conducted as foll ows:

(1) Al discovery shall be conpleted within 60 days

after the court enters an order adopting the joint expedited

trial stipulation.

(2) Al interrogatories and requests for production

nmust be served within 10 days after the court enters the order

adopting the joint expedited trial stipulation, and al

responses nust be served within 20 days after receipt.

(3) The court shall determ ne the nunber of

depositions required.

(4) The case may be tried to a jury.

15
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(5) The case may be tried within 30 days after the

60-day di scovery cutoff, if such schedul e woul d not inpose an

undue burden on the court cal endar
(6) The trial nust be linmted to 1 day.
(7) The jury selection nust be limted to 1 hour

(8) The plaintiff will have no nore than 3 hours to

present its case, including the opening, all testinony and

evi dence, and the closing.

(9) The defendant will have no nore than 3 hours to

present its case, including the opening, all testinony and

evi dence, and the closing.

(10) The jury may be given "plain | anguage" jury

instructions at the beginning of the trial as well as a "plain

| anguage" jury verdict form The parties nmust agree to the

jury instructions and verdict form

(11) The parties may introduce a verified witten

report of any expert and an affidavit of the expert's

curriculumvitae instead of calling the expert to testify at

trial.
(12) At trial the parties nay use excerpts from

depositions, including video depositions, regardl ess of where

t he deponent |ives or whether the deponent is available to

testify.
(13) Except as otherwise provided in this section, the

Fl ori da Evi dence Code and the Florida Rules of Civil Procedure

apply.
(14) The court may refuse to grant continuances of the

trial absent extraordinary circunstances.

Section 7. Section 768.77, Florida Statutes, is
amended to read:

768.77 ltem zed verdict.--

16

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNPRER O

ENROLLED
1999 Legislature HB 775, Third Engrossed

- In any action to which this part applies in which
the trier of fact determines that liability exists on the part
of the defendant, the trier of fact shall, as a part of the
verdict, item ze the anobunts to be awarded to the cl ai mant
into the followi ng categories of danages:

(1) tay Amounts intended to conpensate the clainmant for
econom ¢ | osses;

(2) tb)y Amounts intended to conpensate the clainmant for
noneconom c | osses; and

(3) ey Amounts awarded to the claimant for punitive
damages, if applicable.

Section 8. Paragraph (a) of subsection (1) of section
768.78, Florida Statutes, is anended to read:
768.78 Alternative nethods of paynent of damage

awar ds. - -

(1)(a) In any action to which this part applies in
whi ch the court determ nes that trier—offact—rakes an award
to conpensate the claimant includes fe+ future econom c | osses

whi ch exceed $250, 000, paynent of anmounts intended to
conpensate the claimant for these | osses shall be nade by one

17
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of the followi ng neans, unless an alternative nethod of
payment of danmmges is provided in this section:

1. The defendant may nmake a | unp-sum paynent for al
damages so assessed, with future econom c | osses and expenses
reduced to present value; or

2. Subject to the provisions of this subsection, the
court shall, at the request of either party, unless the court
determ nes that nanifest injustice would result to any party,
enter a judgnent ordering future econom ¢ danmages, as item zed
pursuant to s. 768.77(1){a), in excess of $250,000 to be paid
in whole or in part by periodic paynents rather than by a
| unp-sum paynent.

Section 9. Section 47.025, Florida Statutes, is
created to read

47.025 Actions against contractors.--Any venue

provision in a contract for inprovenent to real property which

requires legal action involving a resident contractor

subcontractor, sub-subcontractor, or naterial nan, as defi ned

in part | of chapter 713, to be brought outside this state is

void as a matter of public policy. To the extent that the

venue provision in the contract is void under this section

any legal action arising out of that contract shall be brought

only in this state in the county where the defendant resides,

where the cause of action accrued, or where the property in

litigation is |located, unless, after the dispute arises, the

parties stipulate to another venue.

Section 10. Through the state's uniformcase reporting

system the clerk of court shall report to the Ofice of the

State Courts Administrator, beginning in 2003, infornmation

fromeach settlenent or jury verdict and final judgnent in

negl i gence cases as defined in section 768.81(4), Florida

18
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Statutes, as the President of the Senate and t he Speaker of

t he House of Representatives deem necessary fromtine to tine.

The infornmation shall include, but need not be limted

to: the nane of each plaintiff and defendant; the verdict;

the percentage of fault of each; the anpbunt of economc

damages and nonecononi ¢ damages awarded to each plaintiff,

i dentifying those damages that are to be paid jointly and

several ly and by which defendants; and the anount of any

punitive danages to be paid by each defendant.
Section 11. Effective July 1, 1999, subsection (2) of
section 95.031, Florida Statutes, is anended to read:

95.031 Conputation of tine.--Except as provided in
subsection (2) and in s. 95.051 and el sewhere in these
statutes, the tine within which an action shall be begun under
any statute of limtations runs fromthe tine the cause of
action accrues.

(2)(a) An action Aetions for preduets—H-abitity—and
fraud under s. 95.11(3) nust be begun within the period

prescribed in this chapter, with the period running fromthe
time the facts giving rise to the cause of action were
di scovered or should have been di scovered with the exercise of
due diligence, instead of running fromany date prescribed
el sewhere in s. 95.11(3), but in any event an action for fraud
under s. 95.11(3) nust be begun within 12 years after the date
of the conmi ssion of the alleged fraud, regardl ess of the date
the fraud was or should have been di scovered.

(b) An action for products liability under s. 95.11(3)
nmust be begun within the period prescribed in this chapter

with the period running fromthe date that the facts giving

rise to the cause of action were discovered, or should have

been discovered with the exercise of due diligence, rather

19

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

ENROLLED
1999 Legislature HB 775, Third Engrossed

than running fromany other date prescribed el sewhere in s.

95.11(3), except as provided within this subsection. Under no

ci rcunstances nay a clai mant conmence an action for products

liability, including a wongful death action or any other

claimarising frompersonal injury or property danmage caused

by a product, to recover for harmallegedly caused by a

product with an expected useful life of 10 years or less, if

t he harm was caused by exposure to or use of the product nore

than 12 years after delivery of the product to its first

pur chaser or |essee who was not engaged in the business of

selling or leasing the product or of using the product as a

conponent in the manufacture of another product. All products,

except those included within subparagraph 1. or subparagraph

2., are conclusively presuned to have an expected useful life

of 10 years or |ess.

1. Aircraft used in commercial or contract carrying of

passengers or freight, vessels of nore than 100 gross tons,

railroad equi pnment used in conmercial or contract carrying of

passengers or freight, and inprovenents to real property,

i ncluding elevators and escal ators, are not subject to the

statute of repose provided within this subsection

2. Any product not listed in subparagraph 1., which

the manufacturer specifically warranted, through express

representation or |abeling, as having an expected useful life

exceedi ng 10 years, has an expected useful |ife commensurate

with the tine period indicated by the warranty or |abel. Under

such circunstances, no action for products liability may be

brought after the expected useful life of the product, or nore

than 12 years after delivery of the product to its first

purchaser or | essee who was not engaged in the business of

selling or leasing the product or of using the product as a
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conponent in the manufacture of another product, whichever is

| ater.
3. Wth regard to those products listed in

subparagraph 1., except for escalators, elevators, and

i nprovenents to real property, no action for products

liability may be brought nore than 20 years after delivery of

the product to its first purchaser or | essor who was not

engaged in the business of selling or |easing the product or

of using the product as a conponent in the nanufacture of

anot her product. However, if the manufacturer specifically

warrant ed, through express representation or |abeling, that

t he product has an expected useful |life exceeding 20 years,

the repose period shall be the tinme period warranted in

representations or |abel

(c) The repose period prescribed in paragraph (b) does

not apply if the claimant was exposed to or used the product

within the repose period, but an injury caused by such

exposure or use did not nanifest itself until after expiration

of the repose period.

(d) The repose period prescribed within paragraph (b)

is tolled for any period during which the manufacturer through

its officers, directors, partners, or nanagi ng agents had

actual know edge that the product was defective in the manner

al l eged by the claimant and took affirmative steps to concea

the defect. Any claimof conceal nent under this section shal

be made with specificity and nust be based upon substanti al

factual and | egal support. Maintaining the confidentiality of

trade secrets does not constitute conceal nent under this

secti on.
Section 12. (1) The anendnents to section 95.031(2),
Florida Statutes, made by this act shall apply to any action
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commenced on or after the effective date of that section,

regardl ess of when the cause of action accrued, except that

any action for products liability which woul d not have been

barred under section 95.031(2), Florida Statutes, prior to the

anendnents to that section nade by this act may be comenced

before July 1, 2003, and, if it is not conmenced by that date

and is barred by the anendnents to section 95.031(2), Florida

Statutes, nmade by this act, it shall be barred.
(2) This section shall take effect July 1, 1999.
Section 13. Section 90.407, Florida Statutes, is
amended to read:

90. 407 Subsequent renedi al neasures. --Evidence of
neasures taken after an injury or harm caused by an event,
whi ch neasures if taken before the event +t—eceurred woul d
have made injury or harm the—event |l ess likely to occur, is

not adnissible to prove negligence, the existence of a product

defect, or cul pable conduct in connection with the event. This

rul e does not require the exclusion of evidence of subsequent

renedi al neasures when offered for another purpose, such as

provi ng ownership, control, or the feasibility of

precautionary neasures, if controverted, or inpeachnent.
Section 14. Section 768.1257, Florida Statutes, is
created to read
768. 1257 State-of-the-art defense for products
liability.--In an action based upon defective design, brought

agai nst the manufacturer of a product, the finder of fact

shall consider the state of the art of scientific and

techni cal knowl edge and ot her circunstances that existed at

the tinme of manufacture, not at the tine of loss or injury.
Section 15. Section 768.1256, Florida Statutes, is
created to read
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768. 1256 CGovernnent rul es defense. --

(1) In a product liability action brought agai nst a

manuf acturer or seller for harmallegedly caused by a product,

there is a rebuttable presunption that the product is not

defective or unreasonably dangerous and the manufacturer or

seller is not liable if, at the tinme the specific unit of the

product was sold or delivered to the initial purchaser or

user, the aspect of the product that allegedly caused the

har m

(a) Conplied with federal or state codes, statutes,

rules, regulations, or standards rel evant to the event causing

the death or injury;

(b) The codes, statutes, rules, regul ations, or

standards are designed to prevent the type of harmthat

al | egedly occurred; and

(c) Conpliance with the codes, statutes, rules,

regul ations, or standards is required as a condition for

selling or distributing the product.

(2) In a product liability action as described in

subsection (1), there is a rebuttable presunption that the

product is defective or unreasonably dangerous and the

manuf acturer or seller is liable if the manufacturer or seller

did not conmply with the federal or state codes, statutes,

rul es, regul ations, or standards which

(a) Were relevant to the event causing the death or

injury;
(b) Are designed to prevent the type of harmthat

al | egedly occurred; and

(c) Require conpliance as a condition for selling or

di stributing the product.
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(3) This section does not apply to an action brought

for harmallegedly caused by a drug that is ordered off the

mar ket or sei zed by the Federal Food and Drug Adninistration
Section 16. Section 768.096, Florida Statutes, is
created to read

768. 096 Enpl oyer presunption agai nst negligent

hiring.--
(1) Inacivil action for the death of, or injury or

damage to, a third person caused by the intentional tort of an

enpl oyee, such enpl oyee's enpl oyer is presuned not to have

been negligent in hiring such enployee if, before hiring the

enpl oyee, the enpl oyer conducted a background investigation of

t he prospective enpl oyee and the investigation did not revea

any information that reasonably denpnstrated the unsuitability

of the prospective enployee for the particular work to be

perforned or for the enploynent in general. A background

i nvestigation under this section nust include:

(a) OCbtaining a crimnal background investigation on

t he prospective enpl oyee under subsection (2);

(b) Making a reasonable effort to contact references

and forner enpl oyers of the prospective enpl oyee concerning

the suitability of the prospective enpl oyee for enpl oynent;

(c) Requiring the prospective enployee to conplete a

job application formthat includes questions concerning

whet her he or she has ever been convicted of a crine,

i ncluding details concerning the type of crine, the date of

conviction and the penalty inposed, and whet her the

prospective enpl oyee has ever been a defendant in a civil

action for intentional tort, including the nature of the

intentional tort and the disposition of the action
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(d) GOCbtaining, with witten authorization fromthe

prospective enpl oyee, a check of the driver's |license record

of the prospective enployee if such a check is relevant to the

work the enployee will be perforning and if the record can

reasonably be obtained; or

(e) Interview ng the prospective enpl oyee.

(2) To satisfy the crimnal-background-investigation

requi rement of this section, an enployer nmust request and

obtain fromthe Departnent of Law Enforcenent a check of the

information as reported and reflected in the Florida Crine

Information Center systemas of the date of the request.

(3) The election by an enpl oyer not to conduct the

i nvestigation specified in subsection (1) does not raise any

presunption that the enployer failed to use reasonable care in

hiring an enpl oyee.
Section 17. Section 768.095, Florida Statutes, is
anended to read:

768. 095 Enmployer imunity fromliability; disclosure
of information regarding fornmer or current enployees.--An
enpl oyer who discloses information about a former or current
enpl oyee enmptoyee—s—job—performance to a prospective enpl oyer

of the former or current enpl oyee upon request of the

prospective enployer or of the former or current enpl oyee is

fromcivil liability for such disclosure or its consequences
unless it is shown by clear and convi nci ng evi dence—Fo+

ot p ot . : ot
rebutted—upon—a—showrng that the information disclosed by the
former or current enployer was knowi ngly fal se er—detberatety
wsteati-ng—was—+endered—w-th—rraH-cirous—purposer-or viol at ed
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any civil right of the forner or current enployee protected
under chapter 760.

Section 18. Section 768.0705, Florida Statutes, is
created to read

768.0705 Limtation on prenises liability.--The owner

or operator of a conveni ence business that substantially

i npl emrents the applicable security neasures listed in ss.

812. 173 and 812. 174 shall gain a presunption against liability

in connection with crimnal acts that occur on the prenises

and that are committed by third parties who are not enpl oyees

or agents of the owner or operator of the conveni ence

busi ness.

Section 19. Section 768.075, Florida Statutes, is
amended to read:

768.075 Immunity fromliability for injury to
trespassers on real property.--

(1) A person or organization owning or controlling an
interest in real property, or an agent of such person or
organi zation, shall not be held liable for any civil damages
for death of or injury or danage to a trespasser upon the
property restHtngfromor—aristngbyreason—of—the
trespasser—s—com-sston—of—the—offense—oftrespass—as
deseribet—n—s—810-08—-o6+—s—816-069-when such trespasser was
under the influence of alcoholic beverages with a
bl ood- al cohol |evel of 0.08 616 percent or higher, when such
trespasser was under the influence of any chenical substance
set forth in s. 877.111, when such trespasser was illegally
under the influence of any substance controll ed under chapter
893, or if the trespasser is affected by any of the aforesaid
substances to the extent that her or his normal faculties are

i npai red. Fer—thepurposes—of—this—sectionm—votuntary
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. . . . r . ¢ e I t ol eohol
any—of—the—aforerentioned—substances——shalH—not—execuse—aparty
N . I behalt . Lo I
fromproving—the—elenents—oef—trespass—However, the person or

organi zation owning or controlling the interest in rea
property shall not be inmmne fromliability if gross
negl i gence or intentional wHful—and—wanten m sconduct on the
part of such person or organization or agent thereof is a
proxi mate cause of the death of or injury or damage to the
trespasser.

(2) A person or organi zation owning or controlling an

interest in real property, or an agent of such person or

organi zation, is not liable for any civil damages for the

death of or injury or danmage to any di scovered or undi scovered

trespasser, except as provided in paragraphs (3)(a), (b), and

(c), and regardl ess of whether the trespasser was intoxicated

or otherw se inpaired.

(3)(a) As used in this subsection, the term

1. "lnvitation" neans that the visitor entering the

prem ses has an objectively reasonable belief that he or she

has been invited or is otherwi se wel cone on that portion of

the real property where injury occurs.

2. "Discovered trespasser" neans a person who enters

real property without invitation, either express or inplied,

and whose actual physical presence was detected, within 24

hours precedi ng the accident, by the person or organization

owning or controlling an interest in real property or to whose

actual physical presence the person or organi zati on owni ng or

controlling an interest in real property was alerted by a

reliable source within 24 hours preceding the accident. The

status of a person who enters real property shall not be
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el evated to that of an invitee, unless the person or

organi zation owning or controlling an interest in rea

property has issued an express invitation to enter the

property or has manifested a clear intent to hold the property

open to use by persons pursuing purposes such as those pursued

by the person whose status is at issue.

3. "Undiscovered trespasser” neans a person who enters

property without invitation, either express or inplied, and

whose actual physical presence was not detected, within 24

hours precedi ng the accident, by the person or organization

owning or controlling an interest in real property.

(b) To avoid liability to undi scovered trespassers, a

person or organi zation owning or controlling an interest in

real property nust refrain fromintentional nisconduct that

proxi mately causes injury to the undi scovered trespasser, but

has no duty to warn of dangerous conditions. To avoid

liability to discovered trespassers, a person or organization

owning or controlling an interest in real property nust

refrain fromgross negligence or intentional m sconduct that

proxi mately causes injury to the discovered trespasser, and

nmust warn the trespasser of dangerous conditions that are

known to the person or organi zation owning or controlling an

interest in real property but that are not readily observable

by ot hers.
(c) This subsection shall not be interpreted or

construed to alter the coormbn law as it pertains to the

attracti ve nui sance doctrine."

(4) A person or organi zation owning or controlling an

interest in real property, or an agent of such person or

organi zation, shall not be held liable for negligence that

results in the death of, injury to, or danage to a person who
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is attenpting to conmmit a felony or who is engaged in the

conmi ssion of a felony on the property.

Section 20. Section 768.36, Florida Statutes, is
created to read

768.36 Al cohol or drug defense.--

(1) As used in this section, the term

(a) "Alcoholic beverage" nmeans distilled spirits and

any beverage that contains 0.5 percent or nore al cohol by

vol une as deternined in accordance with s. 561.01(4)(h).

(b) "Drug" neans any chenical substance set forth in

s. 877.111 or any substance controll ed under chapter 893. The

term does not include any drug or nedication obtai ned pursuant

to a prescription as defined in s. 893.02 which was taken in

accordance with the prescription, or any nedication that is

aut hori zed under state or federal |aw for general distribution

and use without a prescription in treating hunman di seases,

ailments, or injuries and that was taken in the recommended

dosage.
(2) In any civil action, a plaintiff may not recover

any damages for loss or injury to his or her person or

property if the trier of fact finds that, at the tine the

plaintiff was injured:

(a) The plaintiff was under the influence of any

al coholic beverage or drug to the extent that the plaintiff's

normal faculties were inpaired or the plaintiff had a bl ood or

breat h al cohol |evel of 0.08 percent or higher; and

(b) As aresult of the influence of such al coholic

beverage or drug the plaintiff was nore than 50 percent at

fault for his or her own harm
Section 21. Section 768.725, Florida Statutes, is
created to read
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768. 725 Punitive danages; burden of proof.--I1n al

civil actions, the plaintiff nust establish at trial, by clear

and convi ncing evidence, its entitlenment to an award of

punitive damages. The "greater weight of the evidence" burden

of proof applies to a deternination of the anount of damages.
Section 22. Section 768.72, Florida Statutes, is
anended to read:

768.72 Pleading in civil actions; claimfor punitive
danmages. - -

(1) In any civil action, no claimfor punitive damages
shall be permtted unless there is a reasonabl e showi ng by
evidence in the record or proffered by the clainmant which
woul d provide a reasonabl e basis for recovery of such damages.
The clai mant may nove to anend her or his conplaint to assert
a claimfor punitive damages as allowed by the rules of civil
procedure. The rules of civil procedure shall be liberally
construed so as to allow the clainmant discovery of evidence
whi ch appears reasonably calculated to |l ead to adni ssible
evi dence on the issue of punitive damages. No di scovery of
financial worth shall proceed until after the pleading
concerning punitive danages is permtted.

(2) A defendant nmay be held liable for punitive

damages only if the trier of fact, based on clear and

convi nci ng evidence, finds that the defendant was personally

guilty of intentional nisconduct or gross negligence. As used

in this section, the term

(a) "Intentional msconduct" nmeans that the defendant

had actual know edge of the w ongful ness of the conduct and

the high probability that injury or danage to the cl ai mant

woul d result and, despite that know edge, intentionally

pursued that course of conduct, resulting in injury or danmge.
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(b) "Gross negligence" nmeans that the defendant's

conduct was so reckless or wanting in care that it constituted

a conscious disregard or indifference to the life, safety, or

rights of persons exposed to such conduct.

(3) In the case of an enpl oyer, principal

corporation, or other legal entity, punitive damages may be

i nposed for the conduct of an enpl oyee or agent only if the

conduct of the enpl oyee or agent neets the criteria specified

in subsection (2) and:

(a) The enployer, principal, corporation, or other

legal entity actively and knowingly participated in such

conduct ;

(b) The officers, directors, or nanagers of the

enpl oyer, principal, corporation, or other legal entity

knowi ngly condoned, ratified, or consented to such conduct; or

(c) The enployer, principal, corporation, or other

|l egal entity engaged in conduct that constituted gross

negl i gence and that contributed to the | oss, damages, or

injury suffered by the clai nant.

(4) The provisions of this section shall be applied to

all causes of action arising after the effective date of this

act .

Section 23. Section 768.73, Florida Statutes, is
amended to read:

768.73 Punitive danmages; limtation.--

(1) (a) Except as provided in paragraphs (b) and (c),

an award of punitive damages nmay not exceed the greater of:

1. Three tines the anount of conpensatory damages

awarded to each claimant entitled thereto, consistent with the

renmai ni ng provisions of this section; or
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1 2. The sum of $500, 000. tr—any—eivit+—action—based—on
5 ’ . CabiHty- - abiHty—
3
4
5
6
7
8
9
10 | action—
11 (b) VWhere the fact finder deternines that the w ongful
12 | conduct proven under this section was notivated solely by
13 | unreasonabl e financial gain and determ nes that the
14 | unreasonabl y dangerous nature of the conduct, together with
15| the high likelihood of injury resulting fromthe conduct, were
16 | actually known by the managi ng agent, director, officer, or
17 | ot her person responsi ble for naking policy decisions on behalf
18 | of the defendant, it nay award an anount of punitive danmages
19| not to exceed the greater of:
20 1. Four tines the anpbunt of conpensatory danmges
21 | awarded to each claimant entitled thereto, consistent with the
22 | remi ning provisions of this section; or
23 2. The sum of $2, 000, 000. H—any—award—for—puni-ti-ve
oal I et . e ed eyt

w

w
=

32
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

ENROLLED
1999 Legislature HB 775, Third Engrossed

(c) Where the fact finder deternmines that at the tine

of injury the defendant had a specific intent to harmthe

clai mant and determi nes that the defendant's conduct did in

fact harmthe claimant, there shall be no cap on punitive

danmages.

(d) fe)y This subsection is not intended to prohibit an
appropriate court fromexercising its jurisdiction under s.
768.74 in determ ning the reasonabl eness of an award of
punitive danmages that is less than three tines the anount of
conpensat ory danmges.

(2)(a) Except as provided in paragraph (b), punitive

damages nmay not be awarded against a defendant in a civil

action if that defendant establishes, before trial, that

puni ti ve danmages have previously been awarded agai nst that

defendant in any state or federal court in any action alleging

harm fromthe sane act or single course of conduct for which

the cl ai mant seeks conpensatory danages. For purposes of a

civil action, the term"the sane act or single course of

conduct"” includes acts resulting in the sanme nanufacturing

defects, acts resulting in the sane defects in design, or

failure to warn of the same hazards, with respect to sinilar

units of a product.

(b) In subsequent civil actions involving the sane act

or single course of conduct for which punitive damages have

al ready been awarded, if the court determnes by clear and

convi nci ng evidence that the anpunt of prior punitive danages

awarded was insufficient to punish that defendant's behavi or

the court may permit a jury to consider an award of subsequent

punitive damages. In permitting a jury to consider awarding

subsequent punitive danages, the court shall nmke specific

findings of fact in the record to support its conclusion. In
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addition, the court nay consi der whether the defendant's act

or course of conduct has ceased. Any subsequent punitive

damage awar ds nust be reduced by the anount of any earlier

punitive danage awards rendered in state or federal court.

(3) The claimant attorney's fees, if payable fromthe

judgnent, are, to the extent that the fees are based on the

puni tive danmages, cal cul ated based on the final judgnent for

punitive damages. This subsection does not limt the paynent

of attorney's fees based upon an award of dammges ot her than

puni tive danmmges.

(4) 2y The jury may neither be instructed nor informned
as to the provisions of this section.
(5) The provisions of this section shall be applied to

all causes of action arising after the effective date of this

act .

Section 24. Section 768.735, Florida Statutes, is
created to read

768. 735 Punitive danages; exceptions; lintation.--

(1) Sections 768.72(2)-(4), 768.725, and 768.73 do not
apply to any civil action based upon child abuse, abuse of the

el derly, or abuse of the devel opnentally disabled or any civil

action arising under chapter 400. Such actions are governed by

applicable statutes and controlling judicial precedent.

(2)(a) In any civil action based upon child abuse,

abuse of the elderly, or abuse of the devel opnentally

di sabl ed, or actions arising under chapter 400 and invol vi ng

the award of punitive danmages, the judgnent for the total

anmount of punitive damages awarded to a cl ai mant nmay not

exceed three tinmes the anount of conpensatory damages awar ded

to each person entitled thereto by the trier of fact, except
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as provided in paragraph (b). This subsection does not apply

to any class action.

(b) |If any award for punitive danages exceeds the

limtation specified in paragraph (a), the award i s presuned

to be excessive and the defendant is entitled to remttitur of

the ampbunt in excess of the limtation unless the clai mant

denonstrates to the court by clear and convinci ng evi dence

that the award is not excessive in light of the facts and

ci rcunstances that were presented to the trier of fact.

(c) This subsection is not intended to prohibit an

appropriate court fromexercising its jurisdiction under s.

768.74 in determning the reasonabl eness of an award of

punitive danmages which is less than three tines the anount of

conpensat ory damages.

(d) The jury may not be instructed or inforned as to

the provisions of this section.
Section 25. Section 768.736, Florida Statutes, is
created to read

768. 736 Punitive danages; exceptions for

i ntoxi cation.--Sections 768.725 and 768.73 do not apply to any

def endant who, at the tine of the act or om ssion for which

puni tive damages are sought, was under the influence of any

al coholic beverage or drug to the extent that the defendant's

normal faculties were inpaired, or who had a bl ood or breath

al cohol |evel of 0.08 percent or higher
Section 26. Section 768.737, Florida statutes, is
created to read

768. 737 Punitive danages; application in

arbitration.--Were punitive danages are avail able as a renedy
in an arbitration proceeding, ss. 768.72, 768.725, and 768.73
apply. When an award of punitive danages is nade in an

35

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N O O W DN P

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O N D WNPRER O

ENROLLED
1999 Legislature HB 775, Third Engrossed

arbitration proceeding, the arbitrator who renders the award

nmust issue a witten opinion setting forth the conduct which

gave rise to the award and how the arbitrator applied the

standards in s. 768.72 to such conduct.

Section 27. Subsections (3), (4), (5), and (6) of
section 768.81, Florida Statutes, are anended to read:

768.81 Conparative fault.--

(3) APPORTI ONVENT OF DAMAGES.--1n cases to which this
section applies, the court shall enter judgnent against each

party liable on the basis of such party's percentage of fault
and not on the basis of the doctrine of joint and severa
liability, except as provided in paragraphs (a), (b), and (c):

(a) Where a plaintiff is found to be at fault, the

followi ng shall apply:

1. Any defendant found 10 percent or less at fault

shal|l not be subject to joint and several liability.

2. For any defendant found nore than 10 percent but

| ess than 25 percent at fault, joint and several liability

shall not apply to that portion of econom ¢ damages in excess
of $200, 000.
3. For any defendant found at |east 25 percent but not

nore than 50 percent at fault, joint and several liability

shall not apply to that portion of econom ¢ damages in excess
of $500, 000.
4. For any defendant found nore than 50 percent at

fault, joint and several liability shall not apply to that

portion of econom c damages in excess of $1, 000, 000.

For any defendant under subparagraph 2., subparagraph 3., or

subpar agraph 4., the anobunt of econom ¢ damages cal cul at ed

under joint and several liability shall be in addition to the
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anmount of econom ¢ and nonecononi ¢ danages al ready apporti oned

to that defendant based on that defendant's percentage of

fault.
(b) \Where a plaintiff is found to be without fault,

the following shall apply:

1. Any defendant found |l ess than 10 percent at fault

shall not be subject to joint and several liability.

2. For any defendant found at | east 10 percent but

| ess than 25 percent at fault, joint and several liability

shall not apply to that portion of econom ¢ damages in excess
of $500, 000.
3. For any defendant found at |east 25 percent but not

nore than 50 percent at fault, joint and several liability

shall not apply to that portion of econom ¢ damages in excess
of $1, 000, 000.
4. For any defendant found nore than 50 percent at

fault, joint and several liability shall not apply to that

portion of econom c damages in excess of $2, 000, 000.

For any defendant under subparagraph 2., subparagraph 3., or

subpar agraph 4., the anobunt of econom ¢ damages cal cul at ed

under joint and several liability shall be in addition to the

anmount of econom ¢ and nonecononi ¢ danages al ready apporti oned

to that defendant based on that defendant's percentage of

fault.
(c) Wth respect to any defendant whose percent age of

fault is less than the fault of a particular plaintiff, the

doctrine of joint and several liability shall not apply to any

danmages i nposed agai nst the def endant . —providetd—that—with
respeect—to—anyparty—whosepercentage—of—Fautt—eguats—or
I I F e Lo _— b
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(d) In order to allocate any or all fault to a

nonparty, a defendant nust affirmatively plead the fault of a

nonparty and, absent a showi ng of good cause, identify the

nonparty, if known, or describe the nonparty as specifically

as practicable, either by notion or in the initial responsive

pl eadi ng when defenses are first presented, subject to

anmendnent any tine before trial in accordance with the Florida

Rul es of G vil Procedure.

(e) In order to allocate any or all fault to a

nonparty and include the naned or unnaned nonparty on the

verdict form for purposes of apportioning danages, a defendant

nmust prove at trial, by a preponderance of the evidence, the

fault of the nonparty in causing the plaintiff's injuries.
(4) APPLI CABI LI TY. - -
(a) This section applies to negligence cases. For

purposes of this section, "negligence cases" includes, but is
not linmted to, civil actions for danmages based upon theories
of negligence, strict liability, products liability,
prof essi onal nal practi ce whether couched in terns of contract
or tort, or breach of warranty and |like theories. In
determ ning whether a case falls within the term"negligence

cases," the court shall |ook to the substance of the action
and not the conclusory terns used by the parties.

(b) This section does not apply to any action brought
by any person to recover actual econonic danmages resulting
frompollution, to any action based upon an intentional tort,
or to any cause of action as to which application of the

doctrine of joint and several liability is specifically
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provi ded by chapter 403, chapter 498, chapter 517, chapter
542, or chapter 895.

(5) t6) Notwi t hstanding anything in law to the
contrary, in an action for damages for personal injury or
wrongful death arising out of nmedical nalpractice, whether in
contract or tort, when an apportionnment of danmges pursuant to
this section is attributed to a teaching hospital as defined
ins. 408.07, the court shall enter judgnment against the
teaching hospital on the basis of such party's percentage of
fault and not on the basis of the doctrine of joint and
several liability.

Section 28. Effective July 1, 1999, paragraph (b) of
subsection (9) of section 324.021, Florida Statutes, is
anended, and paragraph (c) is added to that subsection, to
read:

324.021 Definitions; mnimminsurance required.--The
foll owi ng words and phrases when used in this chapter shall
for the purpose of this chapter, have the neanings
respectively ascribed to themin this section, except in those
i nstances where the context clearly indicates a different
neani ng:

(9) OMER OMER/ LESSOR. - -

(b) Oaner/lessor.--Notw thstandi ng any other provision
of the Florida Statutes or existing case |aw ;-

1. The lessor, under an agreenent to | ease a notor
vehicle for 1 year or longer which requires the | essee to
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obtai n insurance acceptable to the | essor which contains
l[imts not |ess than $100, 000/ $300, 000 bodily injury liability
and $50, 000 property danmage liability or not |ess than

$500, 000 conbi ned property damage liability and bodily injury
liability, shall not be deened the owner of said notor vehicle
for the purpose of determining financial responsibility for
the operation of said notor vehicle or for the acts of the
operator in connection therewith; further, this subparagraph

patagraph shall be applicable so long as the i nsurance neeting
these requirenents is in effect. The insurance neeting such
requi rements nmay be obtained by the | essor or |essee,
provided, if such insurance is obtained by the |essor, the
conbi ned coverage for bodily injury liability and property
damage liability shall contain linmts of not |ess than $1
mllion and nmay be provided by a | essor's bl anket policy.

2. The lessor, under an agreenent to rent or |lease a

notor vehicle for a period of less than 1 year, shall be

deened the owner of the notor vehicle for the purpose of

determining liability for the operation of the vehicle or the

acts of the operator in connection therewith only up to

$100, 000 per person and up to $300, 000 per incident for bodily

injury and up to $50,000 for property damage. If the | essee or

the operator of the notor vehicle is uninsured or has any

insurance with linits less than $500, 000 conbi ned property

damage and bodily injury liability, the lessor shall be liable

for up to an additional $500,000 in econonic damages only

arising out of the use of the notor vehicle. The additiona

specified liability of the |essor for econonic danages shal

be reduced by anpunts actually recovered fromthe | essee, from

the operator, and from any insurance or self-insurance

covering the |l essee or operator. Nothing in this subparagraph
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shal|l be construed to affect the liability of the | essor for

its own negligence.

3. The owner who is a natural person and | oans a notor

vehicle to any perm ssive user shall be liable for the

operation of the vehicle or the acts of the operator in

connection therewith only up to $100, 000 per person and up to
$300, 000 per incident for bodily injury and up to $50, 000 for

property damage. |f the pernissive user of the notor vehicle

is uninsured or has any insurance with limts | ess than

$500, 000 conbi ned property damage and bodily injury liability,

the owner shall be liable for up to an additional $500,000 in

econom ¢ damages only arising out of the use of the notor

vehicle. The additional specified liability of the owner for

econom ¢ damages shall be reduced by amounts actually

recovered fromthe perm ssive user and from any insurance or

sel f-insurance covering the pernissive user. Nothing in this

subpar agr aph shall be construed to affect the liability of the

owner for his or her own negligence.

(c) Application.--
1. The linmts on liability in subparagraphs (b)2. and

(b)3. do not apply to an owner of notor vehicles that are used

for coommercial activity in the owner's ordinary course of

busi ness, other than a rental conpany that rents or |eases

not or vehicles. For purposes of this paragraph, the term

"rental conpany" includes only an entity that is engaged in

t he business of renting or |easing notor vehicles to the

general public and that rents or leases a majority of its

not or vehicles to persons with no direct or indirect

affiliation with the rental conpany. The termalso includes a

not or vehicle deal er that provides tenporary repl acenent

vehicles to its custoners for up to 10 days.
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2. Furthernore, with respect to commercial notor

vehicles as defined ins. 627.732, the limts on liability in

subpar agraphs (b)2. and (b)3. do not apply if, at the tine of

the incident, the commercial notor vehicle is being used in

the transportation of materials found to be hazardous for the

pur poses of the Hazardous Materials Transportation
Aut hori zati on Act of 1994, as anended, 49 U. S.C. ss. 5101 et
seqg., and that is required pursuant to such act to carry

pl acards warni ng others of the hazardous cargo, unless at the

tinme of | ease or rental either:

a. The lessee indicates in witing that the vehicle

will not be used to transport materials found to be hazardous

for the purposes of the Hazardous Materials Transportation
Aut hori zati on Act of 1994, as anended, 49 U. S.C. ss. 5101 et
seq.; or

b. The | essee or other operator of the commerci al

not or vehicle has in effect insurance with limts of at |east

$5, 000, 000 conbi ned property damage and bodily injury

liability.

Section 29. Section 768.098, Florida Statutes, is
created to read

768.098 Limtation of liability for enpl oyee

| easi ng. - -
(1) An enployer in a joint enploynent rel ationship

pursuant to s. 468.520 shall not be liable for the tortious

actions of another enployer in that relationship, or for the

tortious actions of any jointly enpl oyed enpl oyee under that

relationship, provided that:

(a) The enployer seeking to avoid liability pursuant

to this section did not authorize or direct the tortious

action;
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(b) The enpl oyer seeking to avoid liability pursuant

to this section did not have actual know edge of the tortious

conduct and fail to take appropriate action

(c) The enployer seeking to avoid liability pursuant

to this section did not have actual control over the

day-to-day job duties of the jointly enpl oyed enpl oyee who has

conmmitted a tortious act nor actual control over the portion

of ajob site at which or fromwhich the tortious conduct

arose or at which and fromwhich a jointly enpl oyed enpl oyee

wor ked, and that said control was assigned to the other

enpl oyer under the contract;

(d) The enployer seeking to avoid liability pursuant

to this section is expressly absolved in the witten contract

forming the joint enploynent relationship of control over the

day-to-day job duties of the jointly enpl oyed enpl oyee who has

committed a tortious act, and actual control over the portion

of the job site at which or fromwhich the tortious conduct

arose or at which and fromwhich the jointly enpl oyed enpl oyee

wor ked, and that said control was assigned to the other

enpl oyer under the contract; and

(e) Conplaints, allegations, or incidents of any

tortious misconduct or workplace safety violations, regardl ess

of the source, are required to be reported to the enpl oyer

seeking to avoid liability pursuant to this section by al

other joint enployers under the witten contract fornming the

joint enploynent relationship, and that the enpl oyer seeking

to avoid liability pursuant to this section did not fail to

take appropriate action as a result of receiving any such

report related to a jointly enpl oyed enpl oyee who has

commtted a tortious act.
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(2) An enployer seeking to avoid liability pursuant to

this section shall not be presuned to have actual control over

the day-to-day job duties of the jointly enpl oyed enpl oyee who

has conmtted a tortious act, nor actual control over the

portion of a job site at which or fromwhich that enpl oyee

wor ked, based solely upon the fact that the enpl oyee at issue

is a leased enpl oyee.

(3) This section shall not alter any responsibilities

of the joint enployer who has actual control over the

day-to-day job duties of the jointly enpl oyed enpl oyee and who

has actual control over the portion of a job site at which or

fromwhich the enpl oyee is enpl oyed, which arises froms.
768. 096.

Section 30. Subsections (6), (7), and (8) are added to
section 400.023, Florida Statutes, to read:

400.023 CGivil enforcenent. --

(6) To recover attorney's fees under this section, the

followi ng conditions precedent nust be net:

(a) Wthin 120 days after the filing of a responsive

pl eadi ng or defensive notion to a conplaint brought under this

section and before trial, the parties or their designated

representatives shall neet in nediation to discuss the issues

of liability and damages in accordance with this paragraph for

the purpose of an early resolution of the matter

1. Wthin 60 days after the filing of the responsive

pl eadi ng or defensive notion, the parties shall

a. Agree on a nediator. |If the parties cannot agree on

a nediator, the defendant shall inmrediately notify the court,

whi ch shall appoint a nediator within 10 days after such

noti ce.
b. Set a date for nedi ati on.
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c. Prepare an order for the court that identifies the

nmedi ator, the schedul ed date of the nedi ation, and other terns

of the nediation. Absent any di sagreenent between the parti es,

the court may issue the order for the nediation subnmtted by

the parties without a hearing.

2. The nedi ation nust be concluded within 120 days

after the filing of a responsive pl eading or defensive notion

The date nay be extended only by agreenent of all parties

subj ect to nediation under this subsection

3. The nediation shall be conducted in the foll ow ng

manner :
a. Each party shall ensure that all persons necessary

for conplete settlenent authority are present at the

nedi ati on.
b. Each party shall nediate in good faith.

4., Al aspects of the nediation which are not

specifically established by this subsection nmust be conducted

according to the rules of practice and procedure adopted by

the Suprene Court of this state.

(b) If the parties do not settle the case pursuant to

nmedi ation, the |last offer of the defendant nade at nedi ati on

shal|l be recorded by the nediator in a witten report that

states the anmpbunt of the offer, the date the offer was nade in

witing, and the date the offer was rejected. If the matter

subsequently proceeds to trial under this section and the

plaintiff prevails but is awarded an anount in damages,

excl usive of attorney's fees, which is equal to or |ess than

the last offer nmade by the defendant at nediation, the

plaintiff is not entitled to recover any attorney's fees.
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(c) This subsection applies only to clains for

liability and damages and does not apply to actions for

injunctive relief.

(d) This subsection applies to all causes of action

t hat accrue on or after COctober 1, 1999.

(7) Discovery of financial infornmation for the purpose

of determ ning the value of punitive danages nay not be had

unless the plaintiff shows the court by proffer or evidence in

the record that a reasonable basis exists to support a claim

for punitive danmges.

(8) In addition to any other standards for punitive

danmages, any award of punitive danmages nust be reasonable in

light of the actual harm suffered by the resident and the

egr egi ousness of the conduct that caused the actual harmto

t he resident.
Section 31. Section 400.429, Florida statutes, is
amended to read:

400.429 Civil actions to enforce rights.--

(1) Any person or resident whose rights as specified
inthis part are violated shall have a cause of action agai nst
any facility owner, adnministrator, or staff responsible for
the violation. The action may be brought by the resident or
his or her guardian, or by a person or organization acting on
behal f of a resident with the consent of the resident or his
or her guardian, or by the personal representative of the
estate of a deceased resident when the cause of death resulted
froma violation of the decedent's rights, to enforce such
rights. The action may be brought in any court of conpetent
jurisdiction to enforce such rights and to recover actua
danmages, and punitive danages when nalicious, wanton, or
willful disregard of the rights of others can be shown. Any
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plaintiff who prevails in any such action may be entitled to
recover reasonable attorney's fees, costs of the action, and
damages, unless the court finds that the plaintiff has acted
in bad faith, with malicious purpose, and that there was a
conpl ete absence of a justiciable issue of either law or fact.
A prevailing defendant nay be entitled to recover reasonable
attorney's fees pursuant to s. 57.105. The renedies provided
in this section are in addition to and curul ative with other
| egal and adninistrative renedies available to a resident or
to the agency.

(2) To recover attorney's fees under this section, the

following conditions precedent nust be net:

(a) Wthin 120 days after the filing of a responsive

pl eadi ng or defensive notion to a conplaint brought under this

section and before trial, the parties or their designated

representatives shall neet in nediation to discuss the issues

of liability and damages in accordance with this paragraph for

the purpose of an early resolution of the matter

1. Wthin 60 days after the filing of the responsive

pl eadi ng or defensive notion, the parties shall

a. Agree on a nediator. |If the parties cannot agree on

a nediator, the defendant shall inmrediately notify the court,

whi ch shall appoint a nediator within 10 days after such

noti ce.
b. Set a date for nedi ation.

c. Prepare an order for the court that identifies the

nmedi ator, the schedul ed date of the nedi ation, and other terns

of the nediation. Absent any di sagreenent between the parti es,

the court may issue the order for the nediation subnmtted by

the parties without a hearing.
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2. The nedi ation nust be concluded within 120 days

after the filing of a responsive pl eading or defensive notion

The date nay be extended only by agreenent of all parties

subj ect to nediation under this subsection

3. The nediation shall be conducted in the foll ow ng

manner :
a. Each party shall ensure that all persons necessary

for conplete settlenent authority are present at the

nedi ati on.
b. Each party shall nediate in good faith.

4, Al aspects of the nediation which are not

specifically established by this subsection must be conducted

according to the rules of practice and procedure adopted by

the Suprene Court of this state.

(b) If the parties do not settle the case pursuant to

nmedi ation, the |last offer of the defendant nade at nedi ati on

shal|l be recorded by the nediator in a witten report that

states the anmpbunt of the offer, the date the offer was nade in

witing, and the date the offer was rejected. If the matter

subsequently proceeds to trial under this section and the

plaintiff prevails but is awarded an anount in damages,

excl usive of attorney's fees, which is equal to or |ess than

the last offer nmade by the defendant at nediation, the

plaintiff is not entitled to recover any attorney's fees.

(c) This subsection applies only to clains for

liability and damages and does not apply to actions for

injunctive relief.

(d) This subsection applies to all causes of action

t hat accrue on or after COctober 1, 1999.

(3) Discovery of financial infornmation for the purpose

of determ ning the value of punitive danages nay not be had
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unless the plaintiff shows the court by proffer or evidence in

the record that a reasonable basis exists to support a claim

for punitive danmges.

(4) In addition to any other standards for punitive

danmages, any award of punitive danages nust be reasonable in

light of the actual harm suffered by the resident and the

egr egi ousness of the conduct that caused the actual harmto

t he resident.
Section 32. Section 400.629, Florida Statutes, 1998
Suppl enent, is anended to read:

400.629 Civil actions to enforce rights.--

(1) Any person or resident whose rights as specified
inthis part are violated has a cause of action agai nst any
adult famly-care hone, provider, or staff responsible for the
violation. The action nmay be brought by the resident or the
resident's guardian, or by a person or organization acting on
behal f of a resident with the consent of the resident or the
resident's guardian, to enforce the right. The action may be
brought in any court of conpetent jurisdiction to enforce such
rights and to recover actual danages, and punitive damages
when malicious, wanton, or willful disregard of the rights of
others can be shown. Any plaintiff who prevails in any such
action is entitled to recover reasonable attorney's fees,
costs of the action, and dammges, unless the court finds that
the plaintiff has acted in bad faith or with nmalicious purpose
or that there was a conplete absence of a justiciable issue of
either law or fact. A prevailing defendant is entitled to
recover reasonable attorney's fees pursuant to s. 57.105. The
renedi es provided in this section are in addition to other
| egal and adninistrative renedies available to a resident or
to the agency.
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(2) To recover attorney's fees under this section, the

following conditions precedent nust be net:

(a) Wthin 120 days after the filing of a responsive

pl eadi ng or defensive notion to a conplaint brought under this

section and before trial, the parties or their designated

representatives shall neet in nediation to discuss the issues

of liability and damages in accordance with this paragraph for

the purpose of an early resolution of the matter

1. Wthin 60 days after the filing of the responsive

pl eadi ng or defensive notion, the parties shall

a. Agree on a nediator. |If the parties cannot agree on

a nediator, the defendant shall inmrediately notify the court,

whi ch shall appoint a nediator within 10 days after such

noti ce.
b. Set a date for nedi ation.

c. Prepare an order for the court that identifies the

nmedi ator, the schedul ed date of the nediation, and other terns

of the nediation. Absent any di sagreenent between the parti es,

the court may issue the order for the nediation subnmtted by

the parties without a hearing.

2. The nedi ation nust be concluded within 120 days

after the filing of a responsive pl eading or defensive notion

The date nay be extended only by agreenent of all parties

subj ect to nediation under this subsection

3. The nediation shall be conducted in the foll ow ng

manner :
a. Each party shall ensure that all persons necessary

for conplete settlenent authority are present at the

nedi ati on.
b. Each party shall nediate in good faith.
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4., Al aspects of the nediation which are not

specifically established by this subsection nmust be conducted

according to the rules of practice and procedure adopted by

the Suprene Court of this state.

(b) If the parties do not settle the case pursuant to

nmedi ation, the |last offer of the defendant nade at nedi ati on

shal|l be recorded by the nediator in a witten report that

states the anmpbunt of the offer, the date the offer was nade in

witing, and the date the offer was rejected. If the matter

subsequently proceeds to trial under this section and the

plaintiff prevails but is awarded an anount in damages,

excl usive of attorney's fees, which is equal to or |ess than

the last offer nmade by the defendant at nediation, the

plaintiff is not entitled to recover any attorney's fees.

(c) This subsection applies only to clains for

liability and damages and does not apply to actions for

injunctive relief.

(d) This subsection applies to all causes of action

t hat accrue on or after COctober 1, 1999.

(3) Discovery of financial infornmation for the purpose

of determ ning the value of punitive danages nay not be had

unless the plaintiff shows the court by proffer or evidence in

the record that a reasonable basis exists to support a claim

for punitive danmges.

(4) In addition to any other standards for punitive

danmages, any award of punitive danmages nust be reasonable in

light of the actual harm suffered by the resident and the

egr egi ousness of the conduct that caused the actual harmto

t he resident.

Section 33. (1) The Ofice of Program Policy Analysis

and Governnent Accountability shall, after issuing a request
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for proposals, contract with a national independent actuari al

firmto conduct an actuarial analysis, consistent with

general ly accepted actuarial practices, of the expected

reduction in liability judgnents, settlenents, and rel ated

costs resulting fromthe provisions of this act. The analysis

shall be based on credible | oss cost data derived from

settlenment or adjudication of liability clainms accruing after

the effective date of this act. The analysis shall include an

estimate of the percentage decrease in such judgnents,

settlenents, and costs by type of coverage affected by this

act, including the tinme period when such savings or reductions

are expected.

(2) The report shall be conpleted and subnitted to the

O fice of Program Policy Anal ysis and Gover nment
Accountability by March 1, 2007.
Section 34. It is the intent of this act and the

Legislature to accord the utnost comty and respect to the

constitutional prerogatives of Florida's judiciary, and

nothing in this act should be construed as any effort to

i mpi nge upon those prerogatives. To that end, should any court

of conpetent jurisdiction enter a final judgnment concl udi ng or

declaring that any provision of this act inproperly encroaches

upon the authority of the Florida Suprene Court to deternine

the rules of practice and procedure in Florida courts, the

Legi sl ature hereby declares its intent that any such provision

be construed as a request for rule change pursuant to s. 2,

Art. 5 of the State Constitution and not as a nandatory

| egi slative directive.

Section 35. |If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or
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applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 36. Except as otherw se provided herein, this
act shall take effect COctober 1, 1999.
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