Fl ori da House of Representatives - 1999 HB 785
By Representative Eggelletion

1 Abill to be entitled

2 An act relating to property and services

3 procurenent; anending s. 240.205, F.S.

4 requiring that the Board of Regents conply with
5 the mnority business enterprise program

6 anendi ng s. 240.227, F.S.; requiring that

7 university presidents conply with the mnority
8 busi ness enterprise program anending s.

9 287.012, F.S.; redefining the terns "agency"
10 and "office"; creating s. 287.085, F.S.

11 providing for price preferences in historically
12 underutilized business zones; creating s.

13 287.086, F.S.; creating a small business

14 enterprise programwi th goals, incentives, and
15 si ze standards; creating s. 287.0941, F.S.

16 prohibiting specified activities; providing

17 civil penalties; anending s. 287.0943, F.S.

18 revising certification criteria for certain

19 m nority business enterprises; anending s

20 287.09431, F.S.; providing for flexibility in
21 statew de reciprocal certification agreenents;
22 anending s. 287.09451, F.S.; creating the

23 Conmi ssion on Smal |l Busi ness and Economic

24 Devel opnent conposed of the Governor and

25 Cabinet; renaming the Mnority Business

26 Advocacy and Assistance Office as the Smal

27 Busi ness and Economic Devel opnent O fice;

28 revising procedural requirenents for property
29 and services expenditure percentages for

30 specified mnorities; requiring the office to
31 devel op procedures to establish dollar goals by
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procurenent category for certain agenci es;
providing an expiration date; providing for the
appoi ntnent of a Mnority Business Qrbudsnan;
creating a nmentor and protege program creating
s. 287.0946, F.S.; authorizing the Smal

Busi ness and Economi ¢ Devel opnent Office to
establish a |inked-deposit programfor ninority
and snmall business enterprises; providing an
expiration date; anending s. 290.0075, F.S.
extendi ng the expiration date of the
enterprise-zone |inked-deposit program
amendi ng ss. 17.11, 255.102, 287.042, 287.057,
287.0947, 288.703, F.S.; conform ng provisions;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) of section 240.205, Florida
Statutes, 1998 Supplenent, is anmended to read:

240. 205 Board of Regents incorporated.--The Board of
Regents is hereby created as a body corporate with all the
powers of a body corporate for all the purposes created by, or
that nmay exist under, the provisions of this chapter or |aws
anendat ory hereof and shall:

(6) Acquire real and personal property and contract
for the sale and di sposal of sane and approve and execute
contracts for the acquisition of cormopdities, goods,
equi pnent, contractual services, |eases of real and persona
property, and construction. The acquisition may include
purchase by installnment or |ease-purchase. Such contracts nay
provide for paynent of interest on the unpaid portion of the
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purchase price. The board may al so acquire the sane
commodi ti es, goods, equipnent, contractual services, |eases,
and construction for use by a university when the contractua
obligation exceeds $1 nillion. Title to all real property,
however acquired, shall be vested in the Board of Trustees of
the Internal I|nprovenent Trust Fund and shall be transferred
and conveyed by it. Notw thstandi ng any ot her provisions of
this subsection, the Board of Regents shall conply with the
provisions of s. 287.055 for the procurenent of professiona
services as defined in that section and with s. 287.09451 and

ot her sections relating to the mnority business enterprise
pr ogr am theret+

Section 2. Subsection (12) of section 240.227, Florida
Statutes, 1998 Supplenent, is anended to read:

240. 227 University presidents; powers and duties.--The
president is the chief admnistrative officer of the
university and is responsible for the operation and
adm ni stration of the university. Each university president
shal | :

(12) Approve and execute contracts for the acquisition
of commodities, goods, equipnent, services, |eases of real and
personal property, and construction to be rendered to or by
the university, provided such contracts are nmade pursuant to
rules of the Board of Regents, are for the inplenentation of
approved progranms of the university, and do not require
expenditures in excess of $1 million. The acquisition may be
made by installnment or |ease-purchase contract. Such
contracts may provide for the paynent of interest on the
unpai d portion of the purchase price. Notwi thstandi ng any
ot her provisions of this subsection, university presidents
shall conmply with the provisions of s. 287.055 for the

3
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1| procurenent of professional services and with s. 287.09451 and
2| other sections relating to the mnority business enterprise
3| program and may approve and execute all contracts for

4 | planning, construction, and equi pnent for projects with

5| buil ding prograns and construction budgets approved by the

6 | Board of Regents.

7 Section 3. Subsections (1) and (19) of section

8] 287.012, Florida Statutes, 1998 Supplenent, are anended to

9| read:

10 287.012 Definitions.--The follow ng definitions shal
11| apply in this part:

12 (1) "Agency" neans any of the various state officers,
13 | departnents, boards, conmm ssions, divisions, bureaus, and

14 | councils and any other unit of organization, however

15 | designated, of the executive branch of state governnent.

16 | "Agency" does not include the Board of Regents or the State
17 | University System except as it relates to conpliance with the
18 | state's nmnority business enterprise programin s. 287.09451
19 | and other related sections, rules, policies, and procedures.
20 (19) "Ofice" means the Snal|l Merity Busi ness and
21 | Economi ¢ Devel opnent Advecacy—ant—Assitstance O fice of the
22 | Conmi ssion on Small Busi ness and Econom ¢ Devel opnent

23 | Pepartrent—of—tabor—and—Enptoyrent—Security.

24 Section 4. Section 287.085, Florida Statutes, is

25| created to read:

26 287.085 Historically underutilized busi ness zones. --
27 (1) \Whenever two or nore bids or proposals that are
28 | equal with respect to price, quality, service, and mnority
29 | business participation are received by a state agency or the
30| State University System for the procurenent of goods or

31| services under a contract solicitation, a bid or proposa

4
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received froma certified zone busi ness nust be awarded a

10-percent price preference, a state-of-Florida vendor

preference, or weighted points amounting to 10 percent of the

overall points. In order to be a certified zone business, the

busi ness nust :

(a) Certify that at | east 35 percent of its enpl oyees

are full-tinme residents of a zone in this state; or

(b) Certify that it is providing a commercially usefu

function with the |license to do business in the state.

(2) Each agency is encouraged to spend 0.5 percent of

noneys actual ly expended on private vendors and use purchasing

i ncentives with zone busi nesses.

(3) For the purposes of this section, the term"zone"

neans a historically underutilized business zone in a

geogr aphi cal area that has been designated as an enterprise

zone under chapter 290 or an area targeted by the Governor's

Front Porch Florida Initiative.

(4) Spending with zone busi nesses that are owned and

operated by a wonan or a minority person shall be counted

towards the goals specified in s. 287.09451

(5) This section does not apply to related services or

contracts subject to chapter 339.

(6) The Conmission on Small Business and Economi c

Devel opnent shall adopt rules, nonitor and report progress,

and do all things necessary or convenient to guide all state

agencies and the State University Systemtoward naking

expendi tures for commobdities, contractual services,

construction, and architectural and engi neering services with

hi storically-underutilized-busi ness-zones busi nesses.
Section 5. Section 287.086, Florida Statutes, is
created to read

5
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1 287.086 Smmll business enterprise program - -

2 (1) An eligible small business enterprise is one that
3|lis located in an area targeted by the Governor's Front Porch
4| Florida Initiative or doniciled in the state and that is

5| i ndependently owned and operated and does not exceed the smal
6 | busi ness size standard in the rel evant standard industry code,
7] as outlined in 13 CF. R, part 121. Any business that is

8| certified as a small busi ness by any governnental entity is

9| deened reciprocally certified for this program upon

10 | presentation of current certification letters or certificates
11 ) froma governnental entity or its designee to the Smal

12 | Busi ness and Economi c Devel opnent Ofice. This office nust

13| verify with the certifying governnental entity that the

14 | information is current and that the business does not exceed
15| the established size standards of 13 CF. R, part 121. Upon
16 | verification, the firmmay be registered with the Smal

17 | Busi ness and Econom c Devel opnent O fi ce.

18 (2) Purchases of conpetitively bid commoditi es,

19 | construction, contractual services, and professional services
20 | may be reserved by state agencies and the State University
21| Systemfor registered snmall business enterprises. Reserved
22 | procurenent nust be by economically feasible contracts or
23 | portions of contracts within the capability of small business
24 | enterprises as described in subsection (1). In order to assure
25 | necessary conpetition, at |least three registered firns nust be
26 | available in the area before the purchase may be reserved.
27 | State agencies and state universities may use a 10-percent
28 | price incentive or a state-of-Florida vendor incentive for
29 | small busi ness enterpri ses.
30 (3) Paynent and perfornance bonds may be wai ved on
31| state projects for snmall business enterprises under s.

6
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1| 255.05(1)(a). The state agency shall conply with the foll ow ng
2 | procedures to deternine whether to waive bond requirenents for
3| a project:

4 (a) ldentify those projects that are eligible;

5 (b) Deternine, by careful review of the technica

6 | docunents, the nature, scope, and conplexity of the project;

7| and

8 (c) Reviewthe list to ensure that at |east three

9| smal|l business enterprises are registered to performthe work.
10 (4) When a firmregistered with the Snall Busi ness and
11 | Econonic Devel opnent Ofice is anarded a state project as a
12 | prinme contractor, state agencies, or state universities nay
13 | pernit the issuance of joint checks. The use of this procedure
14 | shall not be construed to create a contractual relationship
15| between the state and the supply or material house or other

16 | outside vendors of the small business enterprise. It is

17 | intended solely for the benefit and assi stance of the snal

18 | busi ness enterpri se.

19 (5) The snall business enterprise nust be registered
20| with the Commi ssion on Small Business and Economi c
21 | Devel opnent.
22 (6) The Commission on Small Busi ness Devel opnent shal
23 | adopt rules, monitor, and do all things necessary or
24 | convenient to guide all state agencies and state universities
25| toward maki ng expenditures for commodities, contractua
26 | services, construction, and architecture and engi neering
27 | services to small business enterpri ses.
28 Section 6. Section 287.0941, Florida Statutes, is
29 | created to read:
30 287.0941 Discrinination in procurenent of persona
31| property and services; penalties.--

.
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(1) It is unlawful for any enployee of the state, a

nmuni cipality, a county, a school district, a special district,

or a political subdivision, because of race, color, religion

sex, hational origin, age, handicap, or marital status, to:

(a) Discrinmnate against a person in the terns,

conditions, or privileges of participation in contracting and

procurenent activities.

(b) Cause to be nade any untrue or intentionally

m sl eadi ng statenent or advertisenent regarding the

availability of contracting and procurenent activities.

(c) Aid, abet, incite, conpel, or coerce any person to

engage in any of the practices prohibited by this section or

to obstruct or prevent any person fromconplying with this

secti on.
(2) Violation of any provision of subsection (1)

shal |, under applicable procedures of |aw, constitute grounds

for and may be puni shed by:

(a) Disnissal from enpl oynent;

(b) Suspension from enpl oynent for not nore than 90

days wit hout pay;

(c) Denotion; or

(d) Reduction in salary.

Section 7. Paragraphs (b) and (e) of subsection (1)
and paragraph (a) of subsection (4) of section 287.0943,
Florida Statutes, 1998 Suppl enent, are anended to read:

287.0943 Certification of minority business
enterprises. --

(1)

(b) The task force shall be regionally bal anced and
conprised of officials representing the departnent, counties,
nmuni ci palities, school boards, special districts, and other

8
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1| political subdivisions of the state who admi nister prograns to
2| assist mnority businesses in procurement or devel opnent in

3 | governnent - sponsored prograns. The foll owi ng organi zati ons nay
4 | appoi nt two nenbers each of the task force who fit the

5| description above:

6 1. The Florida League of Cities, Inc

7 2. The Florida Association of Counties.

8 3. The Florida School Boards Associ ation, |nc.

9 4. The Association of Special Districts.

10 5. The Florida Association of Mnority Business

11| Enterprise O ficials.

12 6. The Florida Association of Governnent Purchasing

13| O ficials.

14

15| In addition, the Small|l Mmrerity Business and Econonic

16 | Devel opnent Advecacy—antd—Assitstance O fice shall appoint seven
17 | menbers consisting of three representatives of mnority

18 | business enterprises, two officials of the office, and two

19 | at-large nenbers to ensure regional, gender, racial, and

20 | ethni c bal ance anbng the groups specified in s. 288.703(3).

21| The chairperson of the Legislative Conmittee on

22 | Intergovernmental Relations or a designee shall be a nenber of
23| the task force, ex officio. A quorumshall consist of

24 | one-third of the current nenbers, and the task force may take
25| action by mpjority vote. Any vacancy nay only be filled by the
26 | organi zation or agency originally authorized to appoint the

27 | position.

28 (e) In assessing the status of ownership and control
29 | certification criteria shall, at a m ni num

30 1. Link ownership by a minority person, as defined in
31| s. 288.703(3), or as dictated by the legal obligations of a

9
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certifying organization, to day-to-day control and fi nancial
risk by the qualifying mnority owner, and to licensure of a
mnority owner in any trade or profession that the mnority
busi ness enterprise will offer to the state when certified;
however, the nminority |licensehol der need not be the
controlling owner of the enterprise, but nust hold an
ownership interest. Mnority business enterprises presently
certified by the state will not be subject to the licensure
requirement until 5 years after the effective date of this
act .

2. |If present ownership was obtained by transfer
require the mnority person on whomeligibility is based to
have owned at | east 51 percent of the applicant firmfor a
m ni nrum of 2 years, when any previous majority ownership
interest in the firmwas by a nonnminority who is or was a
relative, fornmer enployer, or current enployer of the nminority
person on whomeligibility is based. This requirenent shal
not apply to minority persons who are otherw se eligible who
take a 51-percent-or-greater interest in a firmthat requires
professional licensure to operate and who will be the
qgual i fying licenseholder for the firmwhen certified. A
transfer nade within a related inmediate fanmly group froma
nonm nority person to a mnority person in order to establish
ownership by a minority person shall be deened to have been
made solely for purposes of satisfying certification criteria
and shall render such ownership invalid for purposes of
qgual i fying for such certification if the conbined total net
asset value of all nenbers of such fam |y group exceeds $1
mllion. For purposes of this subparagraph, the term"rel ated
i mediate fanmily group” neans one or nore children under 16

10
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years of age and a parent of such children or the spouse of
such parent residing in the sane house or living unit.

3. Require that prospective certified ninority
busi ness enterprises be currently perform ng a useful business
function. A "useful business function" is defined as a
busi ness function which results in the provision of nmaterials,
suppl i es, equi pment, or services to—custorers—other—than——state
or—tocatl—governfent. Acting as a conduit to transfer funds to
a nonm nority business does not constitute a useful business
function unless it is done so in a normal industry practice. A
supplier that has a distributorship agreenent, other forns of

i ndustry agreenents, or lines of credit and that denpnstrates

a neans of procuring and transporting goods, including catal og

sal es and drop shipnents, is considered to be providing a
usef ul busi ness functi on. As—used—+n—this—seetion—the—term

di-etates—

(4)(a) The executive adm ni strator seeretary of the
Smal | Busi ness and Econonic Devel opnent O fice Pepartwent—of
tabor—and—Emptoyrent—Seeuri+ty shall nonitor and i npl enent
execute—the statew de reciprocal certification anrd—ntertocal
agreenent established under s. 287.09431 on behal f of the
state. The office shall certify mnority business enterprises

in accordance with statew de reciprocal certification the

agreerent and,—by—affHdavitshall recertify such nminority
11
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1| business enterprises not |ess than once every 2 years each

2 | yeatr

3 Section 8. Section 287.09431, Florida Statutes, is

4 | anended to read:

5 287.09431 Statewi de reciprocal certification and

6 | intertocal—agreenent—on—ecerti-fHecation of business concerns for
7| the status of minority business enterprise.--The statew de

8 | reciprocal certification art—ntertocatl—agreerent—on

9 | eertitieat+on of business concerns for the status of minority
10 | business enterprise is hereby enacted and entered into with

11 ) all jurisdictions or organizations |legally joining therein.

12 | The executive adninistrator of the Small Business and Economic
13 | Devel opnent Ofice may enter into flexible agreenents with al
14 | jurisdictions for the purpose of effectuating this section.

15| Therefore, additional eligibility criteria my be pernissible
16 | in order for local governnent jurisdictions and private

17 | organi zations to conply with local and federal |aws,

18 | especially those laws that are enacted to counter the findings
19 | of disparity studies. The executive adninistrator of the Snal
20 | Busi ness and Econoni c Devel opnent Office nay negotiate the

21 | terns of agreenent with the |ocal government jurisdictions and
22 | private organi zations to i nclude as many participating

23| entities as feasible, whether or not they have ninority

24 | busi ness progr ans. H—wthin—2—years—f+rom-the—date—that—the
25 | eerti-Hecation—core—erttera—are—approvetd—by—thebepartrent—of
26 | tabor—and—Enptoyrent—Security,—the—agreenrent—inctuded—heretn
27 | rshot—executetd—by—amajority—of—county—and—runicipat

28 | governingbotdires—that—adrni-ster—a—mhor-ty—business

29 | asststanceprogramoen—the—effectve—date—of—this—act—then—the
30 | tegistature—shaH—reviewthis—agreenrent—H—s—the—intent—of
31 | the—tegistature—that—+f—the—agreerent—shot—executedby—=a
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1 Section 9. Section 287.09451, Florida Statutes, 1998

2 | Suppl enent, is anmended to read:

3 287. 09451 Conmi ssion on Small Busi ness and Econonmic

4 | Devel opnent Mreri-ty—Busihess—Advocacy—and-Assistance—ofice

5| powers, duties, and functions.--

6 (1) The Legislature finds that there is evidence that
7| mnority business enterprises face extraordi nary obstacl es and
8| barriers in this state which inpact their ability to conpete

9| for contracts. The purpose and intent of the Legislature is to
10 | provi de these businesses with technical, manageri al

11| contracting, and financial assistance in order to nake their
12 | search for governnment contracts consistently fruitful. The

13 | Legislature further finds that there is evidence of a

14 | systematic pattern of past and continuing racial

15 ] discrinm nation against ninority business enterprises and a

16 | disparity in the availability and use of mnority business

17 | enterprises in the state procurenent system It is deternined
18| to be a conpelling state interest to rectify that

19 | discrinmnation and disparity. Based upon statistical data

20| profiling discrimnation, the Legislature has enacted this

21 | race-consci ous and gender-conscious renedial programto ensure
22 | minority participation in the econonic life of the state, in
23| state contracts for the purchase of combdities, contractua

24 | services, architectural and engi neering services, and in

25| construction contracts. The purpose and intent of this section
26 | is to increase participation by mnority business enterprises
271 in the state procurenent system This purpose will be

28 | acconpl i shed by encouraging the use of nminority business

29 | enterprises and the entry of new and diversified nminority

30 | business enterprises into the marketpl ace.

31
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(2) There is created the Commi ssion on Small Busi ness

and Economi c Devel opnent, the nenbership of which shall be the

Governor and the Cabinet. The commri ssion is assigned to the

Executive Ofice of the Governor for admnistrative purposes.

The Governor is the chairperson of the conm ssion, and nay

call a neeting of the conmission when the need arises. A

actions taken by the commi ssion nmay be taken by approval of a

sinple mapjority.

(3) An executive adm nistrator of the commi ssion shal

be appointed and may be renoved by the Governor with the

approval of three nenbers of the Cabinet and shall serve at

the direction of the comm ssi on

(4) The executive adnministrator is responsible for al

adm ni strative functions of the comm ssion, including

budgeti ng, personnel, purchasing, and such additional natters

as are del egated by the conmi ssion

(5) The executive administrator shall enploy, within

budgetary linmitations, such staff as are necessary to perform

adequately the functions of the comm ssion

(6) The executive adnministrator shall devel op a budget

in accordance with chapter 216 and subnit it to the Executive

O fice of the Governor.

(7) The conmi ssion shall:

(a) Provide overall |eadership and pronote

coordi nati on of econoni c and busi ness devel opnent resources

for the benefit of mnority business enterprises and of

di stressed communities that are affected by the business.

(b) Provide direction relating to econonic and

busi ness devel opnent of mnority business enterprises to

regi onal and statew de planning entities and county,

nmuni ci pal, and special district mnority business enterprise
21
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prograns to hel p pronote the redevel opnent of distressed areas

and nminority business enterprises and mnority and snal

busi ness enterprise prograns, where necessary, and to foster

strategic alliances anong these entities so as to target

resources and achi eve specific objectives in the econonic and

busi ness devel opnent of minority business enterprises.

(c) Develop a clear statenent of the mission, desired

out cones and strategies for acconplishing the outcones, and

perfornance neasures to assess whether the outcones are being

achieved for the state's snmall and mnority business

enterprise prograns. The goals are to:

1. Increase the size and profitability of mnority

busi nesses served by the prograns.

2. Increase the econonic self-sufficiency and

conpetitiveness of minority businesses, as neasured by their

ability to independently obtain necessary financial capita

and surety bonding, and to successfully conpete for |arger

gover nnent contracts, in terns of gross contract anount,

outside a served or sheltered market.

3. Significantly reduce the disparities evidenced by a

statistical analysis of the availability and use of nminority

busi nesses for state procurenent.

(d) Develop an analysis of the existing strategies of

the state's nminority business enterprise prograns to deternine

whether the strategies are cost-effective or whether

alternative strategi es shoul d be devel oped to nore

cost-effectively achieve the desired outcones.

(e) Subnit the information required to be devel oped to

the Governor, the President of the Senate, and the Speaker of

t he House of Representatives by February 1 of each year.ef—a

: : | o ol
22
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24 (8) t4) The Snmul | Merity and Econoni c Devel opnment

25 | Busi ness Advocacy—ant—Assistance Ofice is established within
26 | the conmission to assist small and nminority businesses in

27 | beconmi ng suppliers of combdities, services, and construction
28 | to state governnents. The Smml| Busi ness and Econonic

29 | Devel opnment O fice shall have the follow ng powers, duties,
30 | and functi ons:

31

23
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1 (a) To adopt rules to determ ne what constitutes a

2| "good faith effort" for purposes of state agency conpliance

3| with the mnority business enterprise procurenent goals set

4| forth in s. 287.042. Factors which shall be considered by the
5| Smal | Merity Business and Econoni c Devel opnent Enterprise

6 | Assistance Ofice in determning good faith effort shal

7| include, but not be limted to:

8 1. Wether the agency schedul ed presolicitation or

9| prebid neetings for the purpose of informng mnority business
10 | enterprises of contracting and subcontracting opportunities.
11 2. \Wiether the contractor advertised in genera

12 | circulation, trade association, or mnority-focus nedia

13 | concerning the subcontracting opportuniti es.

14 3. Wiether the agency effectively used services and
15| resources of available nmnority community organi zati ons;

16 | mMnority contractors' groups; local, state, and federa

17 | minority business assistance offices; and other organizations
18 | that provide assistance in the recruitnment and pl acenent of
19 | minority business enterprises or ninority persons.
20 4. \Whether the agency provided witten notice to a
21 | reasonabl e nunmber of minority business enterprises that their
22 | interest in contracting with the agency was being solicited in
23| sufficient tinme to allowthe mnority business enterprises to
24 | participate effectively.
25 (b) To adopt rules to determ ne what constitutes a
26| "good faith effort" for purposes of contractor conpliance with
27 | contractual requirenents relating to the use of services or
28 | coomodities of a minority business enterprise under s.
29| 287.094(2). Factors which shall be considered by the Small
30 | Mroerity Busi ness and Econoni ¢ Devel opnent Advecacy—and
31

24
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Asststance Ofice in deternining whether a contractor has made
good faith efforts shall include, but not be |limted to:

1. Wether the contractor attended any presolicitation
or prebid neetings that were schedul ed by the agency to inform
m nority business enterprises of contracting and
subcontracting opportunities.

2. VWiether the contractor advertised in genera
circulation, trade association, or mnority-focus nedia
concerning the subcontracting opportunities.

3. Wiether the contractor provided witten notice to a
reasonabl e nunber of specific mnority business enterprises
that their interest in the contract was being solicited in
sufficient time to allowthe mnority business enterprises to
partici pate effectively.

4. \Whether the contractor followed up initial
solicitations of interest by contacting mnority business
enterprises or mnority persons to determne with certainty
whet her the minority business enterprises or nmnority persons
were interested.

5. Wiether the contractor sel ected portions of the
work to be perfornmed by minority business enterprises in order
to increase the likelihood of neeting the minority business
enterprise procurenent goals, including, where appropriate,
breaki ng down contracts into economically feasible units to
facilitate minority business enterprise participation

6. Wiether the contractor provided interested ninority
busi ness enterprises or mnority persons wth adequate
i nformati on about the plans, specifications, and requirenents
of the contract or the availability of jobs.

7. VWether the contractor negotiated in good faith
wWith interested minority business enterprises or nmnority

25
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persons, not rejecting mnority business enterprises or
mnority persons as unqualified w thout sound reasons based on
a thorough investigation of their capabilities.

8. Wiether the contractor effectively used the
services of available nmnority community organi zations;
mnority contractors' groups; local, state, and federal
m nority business assistance offices; and other organizations
that provide assistance in the recruitnent and pl acenment of
mnority business enterprises or ninority persons.

(c) To adopt rules and do all things necessary or
convenient to guide all state agencies toward making
expenditures for comodities, contractual services,
construction, and architectural and engi neering services with
certified mnority business enterprises in accordance with the
m nority business enterprise procurenent goals set forth in s.
287. 042.

(d) To nonitor the degree to which agencies procure
services, commodities, and construction frommnminority business
enterprises in conjunction with the Departnent of Banking and
Fi nance as specified in s. 17.11.

(e) To receive and dissem nate infornmation relative to
procurenent opportunities, availability of mnority business
enterprises, and techni cal assistance.

(f) To advise agencies on nethods and techni ques for
achi evi ng procurenent objectives.

(g) To provide a central mnority business enterprise
certification process which includes i ndependent verification
of status as a mnority business enterprise.

(h) To devel op procedures to investigate conplaints
against mnority business enterprises or contractors all eged
to violate any provision related to this section or s.

26
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1| 287.0943, that may include visits to worksites or business

2| prenmises, and to refer all information on busi nesses suspected
3| of misrepresenting nminority status to the Conmi ssion on Snal
4 | Busi ness and Econom c Devel opnent bBepartrent—of—taboer—and

5 | Enptoyrrent—Securi+ty for investigation. Wien an investigation
6|is conmpleted and there is reason to believe that a violation
7 | has occurred, the comi ssi on Pepartwent—of—tabor—and

8 | Enptoyrent—Secur+ty shall refer the matter to the office of

9| the Attorney General, Departnent of Legal Affairs, for

10 | prosecuti on.

11 (i) To nmaintain a directory of all minority business
12 | enterprises which have been certified and provide this

13| information to any agency or business requesting it.

14 (j) To encourage all firns which do nore than $1

15| mllion in business with the state within a 12-nonth period to
16 | devel op, inplenent, and subnit to this office a ninority

17 | busi ness devel opnent pl an.

18 (k) To conmunicate on a nonthly basis with the

19 | Conmi ssion on Small Busi ness and Econoni ¢ Devel opnent Smat-
20 | ang—Mnor+ty—Busthness—Advisory—Couneit to keep the comn ssion
21 | eouneirt informed on issues relating to mnority enterprise

22 | procurenent.

23 (I') To serve as an advocate for minority business

24 | enterprises, and coordinate with the small and nminority

25 | busi ness onbudsman, as defined in s. 288.703, which duties

26 | shall incl ude:

27 1. Ensuring that agencies supported by state funding
28 | effectively target the delivery of services and resources, as
29 | related to minority business enterprises.

30 2. Establishing standards within each industry with
31| which the state governnent contracts on how agenci es and

27
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contractors nmay provide the maxi mum practicabl e opportunity
for minority business enterprises.

3. Assisting agencies and contractors by providing
outreach to mnority businesses, by specifying and nonitoring
techni cal and managerial conpetence for mnority business
enterprises, and by consulting in planning of agency
procurenent to determ ne how best to provide opportunities for
m nority business enterprises.

4. Integrating technical and nanagerial assistance for
mnority business enterprises with governnent contracting
opportuniti es.

(m To nake and execute contracts and ot her

i nstrunents necessary for the exercise of its powers and

functions, and provide and pay for advisory services and

techni cal assistance that nay be necessary to carry out the

pur poses of this section.

(n) To request or accept any grant, including a grant

that requires a state match, any paynent, gift of funds, or

property made by the state, by the United States or any

departnent or agency thereof, or by any individual firm

political subdivision, corporation, nunicipality, county, or

organi zation for any purpose outlined in chapter 287. Al such

funds nust be deposited into the budget entity of the office,

and may be expended above the anpunt appropriated by the

Legislature and in accordance with the terns and conditions of

any such grant, paynent, or gift, or in the pursuit of the

admi nistration of the office or in support of the prograns and

pronmotional activities reconmmended to the commission. If the

Smal | Busi ness and Econonic Devel opnent Office is awarded a

grant or private contribution that requires a match, the

28
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1| office shall receive a matching appropriation equal to 80

2 | percent of the grant or private contribution

3 (o) To adopt rules necessary to ensure agency and

4| contractor conpliance with this section and the Florida Snal

5] and Mnority Busi ness Assi stance Act of 1985.

6 (p) M- To certify minority business enterprises, as

7| defined in s. 288.703, and as specified in ss. 287.0943 and

8 | 287.09431, and shall recertify such mnority busi nesses not

9] less than once a year. Mnority business enterprises nust be
10 | recertified biannually anndaHy by affidavit.

11 (q)t)yl. To devel op procedures to be used by an agency
12| in identifying commodities, contractual services,

13 | architectural and engi neering services, and construction

14 | contracts, except those architectural, engineering,

15| construction, or other related services or contracts subject
16 | to the provisions of chapter 339, that could be provided by
17 | minority business enterprises. Mnority business enterprise
18 | goal s nust be based upon the total state spending with any

19 | private or nonprofit entity that is contracting with the state
20 | during the current fiscal year; except for the state

21 | university construction program which nust be based upon

22 | public education capital outlay projections for the subsequent
23| fiscal year and reported to the Legislature under s. 216.023.
24 | Each agency is encouraged to spend 12-21 2% percent on ef—the
25 | noneys—actuatty—expended—+For construction contracts, 17-25 25
26 | percent on ef—thernoneys—actuatHy—expended—+or architectura
27 | and engi neering contracts, 5-24 24 percent on ef—therbneys
28 | actuaty—expended—for commodi ties, and 5-25 565 percent on ef
29 | the—roReys—actuatty—expended—for contractual services durng
30 I . T I ’ F I . .

31 . e hal et I e

29
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I . N I . . F I I T I
year—and—reported—to—thetegistaturepursvant—to—s—216-023;
fer—thepurpose—of—entertngi+nto—contracts with certified
mnority business enterprises as defined in s. 288.703(2), or
approved joint ventures or nentor progranms for the purpose of

entering into contracts. However, in the event of budget

reductions pursuant to s. 216.221, the base anpbunts nay be
adjusted to reflect such reductions. The overall spending goa
for each industry category shall be subdivided as foll ows:

a. For construction contracts: 2.4-4.3 4 percent for
bl ack Americans, 2.5-6 6 percent for Hi spanic-Anericans, 0.4
percent for Asian-Anericans, 0.3 for Native Anericans, and

6.4-11 4% percent for Anerican wonen.
b. For architectural and engineering contracts: 2.6
percent for black Anericans, 4.5-9 9 percent for

Hi spani c- Anericans, 1 percent for Asian-Anericans, 0.1 percent
for Native Anericans, and 8.8-15 15 percent for Anerican
wonen.

c. For comodities: 1.5-4 2 percent for black
Arericans, 1.5-4 4 percent for Hi spanic-Anericans, 0.2-0.5 65
percent for Asian-Anericans, 0.2-0.5 65 percent for Native
Anericans, and 1.6-15 47 percent for Anmerican wonen.

d. For contractual services: 0.4-7 6 percent for black
Arericans, 0.3-7 # percent for Hi spanic-Anericans, 2.3 %
percent for Asian-Anericans, 0.2-0.5 65 percent for Native
Anericans, and 1.8-8.2 36 percent for Anerican wonen.

2. To devel op procedures to evaluate the performance

of state enployees in neeting or exceeding the established

percentage goals. Additionally, to devel op procedures to

establish dollar goals, by procurenent category, for each

agency which range in value fromno | ess than 98 percent of
30
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1| the overall spending goal and no nore than 105 percent above
2| the overall spending goal as applied to each agency's total

3| spending with any private or nonprofit entity that is

4| contracting or doing business with the state during the

5] current fiscal year; except for the state university

6 | construction program which nust be based upon public

7 | education capital outlay projections for the subsequent fisca
8 | year and reported to the Legislature under s. 216.023.

9 3.2~ For the purposes of comodities contracts for the
10 | purchase of equi pnent to be used in the construction and

11 | mai ntenance of state transportation facilities involving the
12 | Departnent of Transportation, "m nority business enterprise”
13 | has the sane neaning as provided in s. 288.703. "Mnority

14 | person" has the sane neaning as in s. 288.703(3). In order to
15| ensure that the goals established under this paragraph for

16 | contracting with certified nmnority business enterprises are
17 | met, the departnent, with the assistance of the Small Mnoerity
18 | Busi ness and Econom c Devel opnent Advocacy—ant—Asststance

19| Ofice, shall nmake reconmendations to the Legislature on

20| revisions to the goals, based on an updated statistica

21| analysis, at |east once every 5 years. Such recommendati ons
22 | shall be based on statistical data indicating the availability
23| of and disparity in the use of mnority businesses contracting
24| with the state. The results of the second #+st updated

25| disparity study nust be presented to the Legislature no |ater
26 | than Decenber 1, 2002, to deternine the effectiveness in

27 | achieving stated goals and to revise or nodify program

28 | conponents for the full achievenent of the goals. |In those

29 | specific areas, including procurenent category, ethnic group
30 | geographi c region, or agency, when the Legi sl ature deternines
3l | that there is no disparity in the participation of mnority

31
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busi ness enterprises based on the disparity analysis, the

m nority business program nust be discontinued, in those areas

only, within 1 year after the Legislature's deternination. The

Governor shall designate a Mnority Busi ness Qrbudsnan to

noni tor progress, receive conplaints, and report progress to

the Governor, the President of the Senate, and the Speaker of

t he House of Representatives, by Novenber 1 of each year, in

those areas in which the mnority business enterprise prograns

are phased out or repealed to determ ne whet her disparities or

discrimnation is a recurring problem The nminority business

enterprise program may be reestablished in phased-out

prograns, when disparities in mnority business utilization

reoccurs. This section expires July 1, 2006; however, the

M nority Busi ness Onbudsnman shall continue to nonitor, receive

conpl ai nts, nake recommendati ons, and report findings to the
Gover nor . 996
4.3— In determning the base anounts for assessing

conpliance with this paragraph, the Snmall Mottty Busi ness
and Econom c Devel opnent Advecacy—ant—Assistance O fice nmay

devel op, by rule, guidelines for all agencies to use in

establ i shing such base anpbunts. These rul es nust include, but
are not limted to, guidelines for calculation of base
anounts, a deadline for the agencies to subnit base anbunts, a
deadl i ne for approval of the base anpunts by the Small
Maerity Busi ness and Econom ¢ Devel opnent Advecacy—and
Assistance O fice, and procedures for adjusting the base
anounts as a result of budget reductions nade pursuant to s.
216. 221.

5.4 To determ ne guidelines for the use of price

preferences, weighted preference fornulas, individual project

goal s, or other preferences, as appropriate to the particul ar
32
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1| industry or trade, to increase the participation of mnority

2 | busi nesses in state contracting. These gui del i nes shal

3| i nclude consideration of:

4 a. Size and conplexity of the project.

5 b. The concentration of transactions with mnority

6 | busi ness enterprises for the comodity or contractual services
7]in question in prior agency contracti ng.

8 c. The specificity and definition of work allocated to
9| participating mnority business enterprises.

10 d. The capacity of participating mnority business

11| enterprises to conplete the tasks identified in the project.
12 e. The avail able pool of mnority business enterprises
13| as prine contractors, either alone or as partners in an

14 | approved joint venture that serves as the prine contractor

15 (f) The geographical location of certified mnority

16 | busi ness enterprises where location is a relevant factor.

17 6.5~ To establish progranms, adopt rules, establish

18 | guidelines, and devel op annual plans, where applicable, to be
19| followed by the participants of the nentor program and

20 | determine—gui-deHnes—+For—use—of joint ventures to neet

21 | minority business enterprises spending goals. For purposes of
22 | this section, "joint venture" neans any association of two or
23 | nore business concerns to carry out a single business

24 | enterprise for profit, for which purpose they conbine their

25 | property, capital, efforts, skills, or anrd know edge. The

26 | guidelines shall allow transactions with joint ventures to be
27 | eligible for credit against the mnority business enterprise
28 | goal s of an agency when the contracting joint venture

29 | denpnstrates that at |east one partner to the joint venture is
30| a certified minority business enterprise as defined in s.

31| 288.703, and that such partner is responsible for a clearly

33
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defined portion of the work to be perforned, and can
denonstrate a plan to enhance the certified mnority business

enterprises' profitability, nmanagenent skills, financial
standi ng, and narket pl ace position shares—i+a—the—owrership,

the—joint—venture. Such denonstration shall be by verifiable

docunents and sworn statenents and nmay be reviewed by the

Smal | Mrerity Busi ness and Econoni ¢ Devel opnent Advecacy—and
Assistance Ofice at or before the tine a contract bid is

subm tted. An agency may count toward its mnority business

enterprise goals a portion of the total dollar anmount of a

contract eguat—to—theperecentage—ofthe—ownership—and—econtrot

held by the qualifying certified nmnority business partners in

t he busi ness rel ati onshi p eentractingfoeint—venture, so |ong
as it thejeint—venture neets the guidelines adopted by the

of fice.

(r) Mentor prograns nust be established for businesses

to qualify to bid on state projects.

1. A nentor nust possess all applicable state and

|l ocal licenses related to conducting the nentor's business. A

nentor shall provide to a certified minority business

enterprise any financial, technical, ethical, managenent, and

practical training and gui dance relating to the conduct of the

nmentor's busi ness, which shall be outlined as witten goals

and submtted for reviewto the Small Business and Econom c

Devel opnent O fi ce.

2. Mentor requirenents apply only to businesses that

apply for the nentor program conpete for state contracts, and

want certified ninority business enterprise participation

credit on a state contract. The protege of the nentor

34
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relationship, nust be a certified mnority business

enterprise.
3. Mentors who nentor certified mnority business

enterprises or snall business enterprise located in an area

targeted by the Governor's Front Porch Florida Initiative may

receive credit for neeting mnority business enterprise

contracti ng goal s.

4., A protege under the programshall participate by

being available to benefit frominfornmation and expertise

offered by the nmentor. To qualify as a protege, a business

nmust be a certified mnority business enterprise.

5. The nentor shall subnmit the witten nmentor plan to

the Snal | Busi ness and Econoni ¢ Devel opnent Ofice, for

approval, if the mentor desires to submit the nentor-protege

relationship for nminority business enterprise participation

credit.

(s)fte)yl. To establish a systemto record and neasure
the use of certified mnority business enterprises in state
contracting. This systemshall maintain infornmation and
statistics on certified mnority business enterprise
participation, awards, dollar volunme of expenditures and
agency goal s, and other appropriate types of information to
anal yze progress in the access of certified mnority business
enterprises to state contracts and to nonitor agency
conpliance with this section. Such reporting nust include, but
is not limted to, the identification of all subcontracts in

state contracting, including state negoti ated agreenent price

schedul e contracts and state termcontracts, by dol |l ar anopunt

and by nunber of subcontracts and the identification of the

utilization of certified mnority business enterprises as

prime contractors and subcontractors by dollar anmounts of
35
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1| contracts and subcontracts, nunber of contracts and

2 | subcontracts, mnority status, industry, and any conditions or
3| circunstances that significantly affected the perfornmance of
4 | subcontractors. Agencies shall report their conpliance with

5] the requirenents of this reporting systemat |east annually

6| and at the request of the office. Al agencies shall cooperate
7| with the office in establishing this reporting system Except
8| in construction contracting, all agencies shall review

9| contracts costing in excess of CATEGORY FOUR as defined in s.
10 | 287.017 to deternine if such contracts could be divided into
11| smaller contracts to be separately bid and awarded, and shall,
12 | when economical, offer such snaller contracts to encourage

13| mnority participation.

14 2. To report agency conpliance with the provisions of
15 | subparagraph 1. for the preceding fiscal year to the Governor
16 | and Cabi net, the President of the Senate, and the Speaker of
17 | the House of Representatives, and—the—secretary—-of—the

18 | Bepartrent—of—tabor—and—Enptoyrent—Security on or before

19 | February 1 of each year. The report nust contain, at a
20 | minimum the foll ow ng:
21 a. Total expenditures of each agency by industry.
22 b. The dollar anpbunt and percentage of contracts
23| awarded to certified minority business enterprises by each
24 | state agency.
25 c. The dollar anmbunt and percentage of contracts
26 | awarded indirectly to certified mnority business enterprises
27 | as subcontractors by each state agency.
28 d. The total dollar anpbunt and percentage of contracts
29 | awarded to certified mnority business enterprises, whether
30| directly or indirectly, as subcontractors.
31
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1 e. A statenent and assessnent of good faith efforts

2 | taken by each state agency.

3 f. A status report of agency conpliance with

4 | subsection (6), as determ ned by the Smal | Merity Business
5| and Econoni ¢ Devel opnent Enterprise O fice.

6 (9)t5)y(a) Each agency shall, at the tine the

7 | specifications or designs are devel oped or contract sizing is
8 | determ ned for any proposed procurenent costing in excess of
9 | CATEGORY FOUR, as defined in s. 287.017, forward a notice to
10 | the Snmal | Merity Busi ness and Econoni c Devel opment Advecacy
11 | ant—Asststance O fice of the proposed procurenent and any

12 | determ nation on the designs of specifications of the proposed
13 | procurenent that inpose requirenents on prospective vendors,
14 | no later than 30 days prior to the issuance of a solicitation
15| except that this provision shall not apply to energency

16 | acquisitions. The 30-day notice period shall not toll the tine
17 | for any other procedural requirenents.

18 (b) If the Small|l Mrerity Business and Econonic

19 | Devel opnent Advecacy—and—Assitstance O fice deternmines that the
20 | proposed procurenent will not likely allow opportunities for
21 | minority business enterprises, the office may, within 20 days
22 | after it receives the information specified in paragraph (a),
23 | propose the inplenentation of mnority business enterprise

24 | utilization provisions or subnmit alternative procurenent

25| nethods that would significantly increase mnority business
26 | enterprise contracting opportunities.

27 (c) \Wenever the agency and the Smal |l Mrerity

28 | Busi ness and Econoni c Devel opnent Advecacy—ant—Assistance

29 | Ofice disagree, the matter shall be submitted for

30 | determination to the head of the agency or the senior-|evel
31
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1| official designated pursuant to this section as liaison for

2| mnority business enterprise issues.

3 (d) Should the proposed procurenent proceed to

4 | conpetitive bidding, the office is hereby granted standing to
5| protest, pursuant to this section, in a tinely manner, any

6 | contract award in conpetitive bidding for contractual services
7 | and construction contracts that fail to include nmnority

8 | busi ness enterprise participation, if any respondi ng bi dder

9 | has denopnstrated the ability to achieve any | evel of

10 | participation, or, any contract award for commopdities where, a
11 | reasonabl e and econom cal opportunity to reserve a contract,
12 | statewide or district level, for minority participation was
13 | not executed or, an agency failed to adopt an applicabl e

14 | preference for nminority participation. The bond requirenment
15| shall be waived for the office purposes of this subsection

16 (e) An agency nmmy presune that a bidder offering no
17 | minority participation has not nade a good faith effort when
18 | other bidders offer mnority participation of firnms |isted as
19 | relevant to the agency's purchasing needs in the pertinent
20| locality or statewide to conplete the project.
21 (f) Paragraph (a) will not apply when the Snal
22 | Mroerity Busi ness and Econoni ¢ Devel opnent Advecacy—and
23 | Assistance Office deternmines that an agency has established a
24 | work plan to all ow advance consultation and planning with
25| minority business enterprises and where such plan clearly
26 | denonstr at es:
27 1. A high level of advance planning by the agency with
28 | minority business enterprises.
29 2. A high level of accessibility, know edge, and
30 | experience by ninority business enterprises in the agency's
31| contract decisionnmaki ng process.
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3. Ahigh quality of agency nonitoring and enforcenent
of internal inplementation of mnority business utilization
provi si ons.

4. A high quality of agency nonitoring and enforcenent
of contractor utilization of minority business enterprises,
especially tracking subcontractor data, and ensuring the
integrity of subcontractor reporting.

5. A high quality of agency outreach, agency
net wor ki ng of major vendors with ninority vendors, and
i nnovation in techniques to inprove utilization of mnority
busi ness enterpri ses.

6. Substantial conmitnent, sensitivity, and proactive
attitude by the agency head and anpong the agency ninority
busi ness staff.

(6) Each state agency shall coordinate its mnority
busi ness enterprise procurenent activities with the Smal
Maerity Busi ness and Econom ¢ Devel opnent Advecacy—and
Assistance Ofice. At a nmininmm each agency shall

(a) Adopt a minority business enterprise utilization

pl an for review and approval by the Small Mroeri+ty Busi ness
and Economi c Devel opnent Advecacy—and—Assistance O fice which

shoul d require meani ngful and useful nethods to attain the

| egislative intent in assisting mnority business enterprises.
(b) Designate a senior-level enployee in the agency as
a mnority enterprise assistance officer, responsible for
overseeing the agency's mnority business utilization
activities, and who is not also charged with purchasing
responsibility. A senior-level agency enployee and agency
purchasing officials shall be accountable to the agency head
for the agency's mnority business utilization perfornance.

The Snal | Mrerity Busi ness and Econoni ¢ Devel opnent Advecacy
39
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and—Assistance Ofice shall advise each agency on conpliance
per f or nance.

(c) If an agency deviates significantly fromits
utilization plan in 2 consecutive or 3 out of 5 total fisca
years, the Smal|l Merity Business and Econoni c Devel opnent
Advoecacy—and—Asststance Office may review any and al

solicitations and contract awards of the agency as deened

necessary until such tinme as the agency neets its utilization
pl an.

Section 10. Section 287.0946, Florida Statutes, is
created to read

287.0946 Small business and nminority business

enterprise |linked-deposit program --

(1) The Conmission on Small Business and Economi c

Devel opnent may create a snall and minority busi ness

enterprise |linked-deposit programto encourage financi al

institutions to i ncrease the volune of |oans made to smal

busi ness enterprises and mnority business enterprises to

encour age the devel opnent of small and nminority businesses.

(2) As used in this section, the term

(a) "Conmission" neans the Commi ssi on on Smal

Busi ness and Econoni ¢ Devel opnent.

(b) "Eligible borrower" neans a nminority business

enterprise that is certified by the statew de reci proca

certification process or a small business enterprise certified

by the Snall Business and Econoni c Devel opnent O fice under
ss. 287.0942 and 287.088.
(c) "Treasurer" neans the |nsurance Conmmi ssi oner and

Treasurer.
(3) Notwithstanding the provisions of s. 18.10, the
Treasurer shall designate, for the duration of the small and
40
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m nority business enterprise |inked-deposit program $15

mllion of the state's short-termtreasury deposits for

deposit in participating financial institutions, except that

the Treasurer nmay not deposit nore than $2 nillion in any one

financial institution participating in the small and ninority

busi ness |i nked-deposit program

(4) Participating financial institutions nust be

gual i fied public depositories under chapter 280 and nust be

sel ected via the bid process enployed by the Treasurer in the

conpetitive selection programfor certificates of deposit. A

bid | ess than 200 basis points below the prevailing rate for

United States Treasury securities with a maturity matching the

maturity of the deposit may not be accepted. At any one tine,

not nore than $15 nillion dollars may be placed in the snal

and nminority business enterprise |inked-deposit program under

this section.

(5) Participating financial institutions nust provide

a 100 percent match of any state treasury funds that are

deposited within the financial institution as a result of

participating in the small and nminority business enterprise

| i nked-deposit program The participating financial

institution's share of matching funds shall be used to provide

|l oans to eligible borrowers for working capital, contracts,

pur chases of supplies or equi pnent, and the | ease of the

capital assets, including |and, buildings or equi pnent. The

nmaxi nrum anount of a | oan provided under the nminority business

| i nked-deposit programis $250, 000.

(6) At the recomendati on of the Departnent of

| nsurance, the Treasurer shall renobve and conpetitively rebid

all program deposits at a participating financial institution

if areviewof the participating financial institution's
41
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record under the program denpnstrates no i nprovenents relative

to the financial institution's preparticipation |evels of

lending to small and minority business enterprises.

(7) The Treasurer shall renpbve and conpetitively rebid

all program deposits at a participating institution, if the

participating financial institution ceases to be a qualified

publ i c depository under chapter 280.

(8) The Snall Business and Econoni c Devel opnent

O fice, along with assistance fromthe Departnent of Banking

and Finance, shall conpile funding data and provi de an annua

report to the Governor, the President of the Senate, and the

Speaker of the House of Representatives, on February 1 of each

year whi ch contai ns:

(a) The nane of the participating financial

institutions and the nunber and anount of | oans nade to snal

and nminority businesses under the small and minority business

enterprise |linked-deposit programduring the previous cal endar

year.
(b) The average interest rate for small and minority

busi ness | oans nade by each participating financial

institution under the programduring the previous cal endar

year.
(c) The nunber of conpleted small and ninority

busi ness | oan applications that were deni ed or di sapproved

during the previous cal endar year by each financi al

institution participating under the program

(d) Recommendations for continuation, expansion

i nprovenent, or expiration of the minority business

| i nked-deposit programin its annual report to the

Legi sl at ure.
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1 (9) This section expires June 30, 2006, and on that

2| date the designated short-termtreasury deposits shall be

3| returned to the Treasurer.

4 Section 11. Subsections (6) and (7) of section

5| 290. 0075, Florida Statutes, are anended to read:

6 290. 0075 Enterprise zone |inked deposit program --

7 (6) The Departnent of Banking and Fi nance shal

8 | provide an annual report to the Governor, the Speaker of the
9 | House of Representatives, the President of the Senate, and the
10| Ofice of Tourism Trade, and Econom c Devel opnent prior to
11 | March February 1 of each year which contains:

12 (a) The nunber and anpbunt of |oans nade to smal

13 | busi nesses under this programduring the previous cal endar

14 | year.

15 (b) The average interest rate for small business | oans
16 | mrade by each selected financial institution under this program
17 | during the previous cal endar year

18 (c) The nunber of conpleted small business | oan

19 | applications that were deni ed or disapproved during the

20 | previ ous cal endar year by each selected financial institution
21 | under this program

22 (d) Recommendations concerning the continuation

23 | expansi on, inprovenent, or termnation of this program

24 (7) This section expires July 1, 2006 shaH——stand

25 | repeatet—on—3une—36,—2606, and on that date upen—such—repeal
26 | the designated short-termtreasury deposits shall be returned
27 | to the Treasurer

28 Section 12. Subsection (2) of section 17.11, Florida
29| Statutes, is anended to read:

30 17.11 To report disbursenents nade. --

31
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(2) The Conptroller shall also cause to have reported
fromthe state automated managenent accounti ng subsystem no
| ess than quarterly the disbursenents which agencies made to
smal | busi nesses, as defined in the Florida Snall and Mnority
Busi ness Assi stance Act of 1985; to certified nminority
busi ness enterprises in the aggregate; and to certified
m nority business enterprises broken down into categories of
mnority persons, as well as gender and nationality subgroups.
This information shall be nade available to the agencies, the
Smal | Mert+ty Busi ness and Econoni c Devel opnent Advecacy—and
Assistance OFfice, the Governor, the President of the Senate,
and the Speaker of the House of Representatives. Each agency

shal | be responsible for the accuracy of information entered
into the state autonmated nmanagenent accounting subsystem for
use in this reporting.

Section 13. Subsections (1) and (2) of section
255.102, Florida Statutes, 1998 Suppl enent, are anended to
read:

255.102 Contractor utilization of mnority business
enterprises. --

(1) Agencies shall consider the use of price
preferences, weighted preference fornulas, or other
preferences for construction contracts, as deterni ned
appropriate by the Smal| Mrerity Business and Econonic
Devel opnent Advecacy—ant—Assistance OOfice in collaboration

with the Departnent of Managenent Services to increase

mnority participation.
(2) The Snmall Mrerity Business and Econonic
Devel opnent Advecacy—ant—Asststance Office, in collaboration

with the Departnent of Managenent Services and the State

University System shall adopt rules to determine what is a
44
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"good faith effort" for purposes of contractor conpliance with
mnority participation goals established for conpetitively
awar ded buil ding and construction projects. Pro forna efforts
shal |l not be considered good faith. Factors which shall be
consi dered by the state agency in deternining whether a
contractor has made good faith efforts shall include, but not
be limted to:

(a) \Whether the contractor attended any
presolicitation or prebid neetings that were schedul ed by the
agency to informmnority business enterprises of contracting
and subcontracting opportuniti es.

(b) \Whether the contractor advertised in general
circulation, trade association, or mnority-focus nedia
concerning the subcontracting opportunities.

(c) \VWhether the contractor provided witten notice to
all relevant subcontractors listed on the mnority vendor |i st
for that locality and statew de as provided by the agency as
of the date of issuance of the invitation to bid, that their
interest in the contract was being solicited in sufficient
time to allowthe mnority business enterprises to participate
ef fectively.

(d) \Whether the contractor followed up initial
solicitations of interest by contacting mnority business
enterprises, the Small Mrnerity Business and Econonic
Devel opnent Advecacy—ant—Assistance Ofice, or mnority

persons who responded and provi ded detailed i nformati on about

prebid neetings, access to plans, specifications, contractor's
proj ect nanager, subcontractor bonding, if any, paynment
schedul e, bid addenda, and ot her assistance provided by the
contractor to enhance mnority business enterprise
partici pation.

45
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(e) \Whether the contractor selected portions of the
work to be perforned by minority business enterprises in order
to increase the likelihood of neeting the mnority business
enterprise procurenent goals, including, where appropriate,
breaki ng down contracts into economically feasible units to
facilitate minority business enterprise participation under
reasonabl e and econom cal conditions of perfornmance.

(f) Whiether the contractor provided the Small Mrerity
Busi ness and Economi ¢ Devel opnent Advocacy—ant—Assistance

Office as well as interested minority business enterprises or

mnority persons with adequate information about the plans,
speci fications, and requirenents of the contract or the
availability of jobs at a tine no later than when such

i nformati on was provided to ot her subcontractors.

(g) \Whether the contractor negotiated in good faith
wWith interested minority business enterprises or nmnority
persons, not rejecting mnority business enterprises or
mnority persons as unqualified w thout sound reasons based on
a thorough investigation of their capabilities or inposing
i mpl ausi bl e conditions of performance on the contract.

(h) \Whether the contractor diligently seeks to replace
a mnority business enterprise subcontractor that is unable to
perform successfully with another mnority business
enterprise.

(i) \Whether the contractor effectively used the
services of available nmnority community organi zations;
mnority contractors' groups; local, state, and federal
m nority business assistance offices; and other organizations
that provide assistance in the recruitnent and pl acenment of
m nority business enterprises or ninority persons.
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Section 14. Paragraphs (a) and (c) of subsection (2)
and paragraphs (b) and (c) of subsection (4) of section
287.042, Florida Statutes, 1998 Suppl enent, are anended to
read:

287.042 Powers, duties, and functions.--The departnent
shal |l have the follow ng powers, duties, and functions:

(2)(a) To plan and coordi nate purchases in vol une and
to negotiate and execute purchasi ng agreenents and contracts
for comodities and contractual services under which state
agenci es shall make purchases pursuant to s. 287.056, and
under which a federal, county, nunicipality, institutions
qual i fied pursuant to s. 240.605, private nonprofit comunity
transportati on coordi nator designated pursuant to chapter 427,
whi |l e conducting business related solely to the Conmi ssion for
the Transportati on Di sadvantaged, or other |ocal public agency
may nake purchases. The departnent may restrict purchases from
sone termcontracts to state agencies only for those term
contracts where the inclusion of other governnental entities
wi |l have an adverse effect on conpetition or to those federal
facilities located in this state. In such planning or
purchasing the Smal |l Merity Busi ness and Econonic
Devel opnent Advecacy—ant—Asststance OOfice may nonitor to

ensure that opportunities are afforded for contracting with

mnority business enterprises. The departnent, for state term
contracts, and all agencies, for nmultiyear contractua
services or termcontracts, shall explore reasonabl e and
econom cal nmeans to utilize certified mnority business
enterprises. Purchases by any county, nunicipality, private
nonprofit conmunity transportation coordi nator designated
pursuant to chapter 427, while conducting business rel ated
solely to the Conmission for the Transportati on D sadvant aged,
47
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or other local public agency under the provisions in the state
purchasi ng contracts, and purchases, fromthe corporation
operating the correctional work prograns, of products or
services that are subject to paragraph (1)(f), are exenpt from
the conpetitive sealed bid requirenents otherw se applying to
t hei r purchases.

(c) Any person who files an action protesting a
deci sion or intended decision pertaining to contracts
admi ni stered by the departnent or a state agency pursuant to
s. 120.57(3)(b) shall post with the departnent or the state
agency at the tinme of filing the formal witten protest a bond
payable to the departnent or state agency in an anmount equa
to 1 percent of the departnent's or the state agency's
estimate of the total volune of the contract or $5, 000,
whi chever is | ess, which bond shall be conditioned upon the
payrment of all costs which nmay be adjudged agai nst himor her
in the admi nistrative hearing in which the action is brought
and in any subsequent appellate court proceedi ng. For protests
of decisions or intended decisions of the departnent
pertaining to agencies' requests for approval of exceptiona
purchases, the bond shall be in an anount equal to 1 percent
of the requesting agency's estimate of the contract anount for
t he exceptional purchase requested or $5,000, whichever is
less. In lieu of a bond, the departnent or state agency nay,
in either case, accept a cashier's check or noney order in the
anmount of the bond. If, after conpletion of the administrative
hearing process and any appel |l ate court proceedi ngs, the
agency prevails, it shall recover all costs and charges which
shall be included in the final order or judgment, excl uding
attorney's fees. This section shall not apply to protests
filed by the Small Merity Business and Econoni c Devel opnment
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Advecacy—antd—Asststance O fice. Upon paynent of such costs and

charges by the person protesting the award, the bond,

cashi er's check, or noney order shall be returned to himor
her. |If the person protesting the award prevails, he or she
shal |l recover fromthe agency all costs and charges which
shall be included in the final order of judgment, excluding
attorney's fees.

(4) To establish a system of coordinated, uniform
procurenent policies, procedures, and practices to be used by
agencies in acquiring conmodities and contractual services,
whi ch shall include, but not be limted to:

(b) Devel opnent of procedures for the rel easing of
requests for proposals and invitations to bid, which
procedures shall include, but not be limted to, publication
in the Florida Adnministrative Wekly or on the Florida
Communi ti es Network of notice for requests for proposals at
| east 28 days before the date set for subnittal of proposals
and publication of notice for invitations to bid at |least 10
cal endar days before the date set for subnission of bids. An
agency may wai ve the requirenent for notice in the Florida
Adm ni strative Weekly or on the Florida Conmunities Network.
Noti ce of the request for proposals shall be mailed to
prospective offerors at |east 28 cal endar days prior to the
date for submttal of proposals. Notice of the invitation to
bid shall be nailed to prospective bidders at |east 10
cal endar days prior to the date set for subnmttal of bids. The

Smal | Mrerity Busi ness and Econoni ¢ Devel opnent Advecacy—and
Asststance Ofice may consult with agencies regarding the

devel opnent of bid distribution procedures to ensure that
maxi rum di stribution is afforded to certified mnority
busi ness enterprises as defined in s. 288. 703.
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(c) Devel opnent of procedures for the receipt and
openi ng of bids or proposals by an agency. Such procedures
shall provide the Small M-rerity Business and Econonic
Devel opnent Advecacy—ant—Assistance O fice an opportunity to

noni tor and ensure that the contract award is consistent with

the original request for proposal or invitation to bid, in
accordance with s. 287.0945(6), and subject to the review of
bid responses within standard tinelines.

Section 15. Subsection (5) and paragraph (a) of
subsection (6) of section 287.057, Florida Statutes, 1998
Suppl enent, are anended to read

287.057 Procurenent of commodities or contractua
services. - -

(5) Upon issuance of any invitation to bid or request
for proposals, an agency shall forward to the departnent one
copy of each invitation to bid or request for proposals for
all commodity and contractual services purchases in excess of
the threshold anmpbunt provided in s. 287.017 for CATEGORY TWO.
An agency shall also, upon request, furnish a copy of al
conpetitive sealed bid or conpetitive seal ed proposa
tabul ati ons. The Smal| M-rerity Business and Econonic
Devel opnent Advecacy—ant—Asststance OO fice may al so request

fromthe agencies any information subnitted to the departnent

pursuant to this subsection

(6)(a) In order to strive to neet the nminority
busi ness enterprise procurenent goals set forth in s.
287. 0945, an agency nmy reserve any contract for conpetitive
seal ed bidding only anong certified mnority business
enterprises. Agencies shall review all their contracts each
fiscal year and shall determ ne which contracts may be
reserved for bidding only anpong certified mnority business
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1| enterprises. This reservation nmay only be used when it is

2 | determ ned, by reasonabl e and objective neans, before the
3linvitation to bid that there are capable, qualified certified
4| minority business enterprises available to bid on a contract
5] to provide for effective conpetition. The Smal| Mrerity

6 | Busi ness and Econoni c Devel opnent Advocacy—and—Assistance

7| Ofice shall consult with any agency in reaching such

8 | determ nati on when deened appropri ate.

9 Section 16. Subsections (1), (5), and (6) of section
10 | 287. 0947, Florida Statutes, are anmnended to read:

11 287.0947 Florida Council on Small and Mnority

12 | Busi ness Devel opnent; creation; nenbership; duties.--

13 (1) On or after COctober 1, 1996, the executive

14 | adnini strator of the Commi ssion on Small Business and Economic
15 | Devel opnent seeretary—of—thebepartrwent—of—tabor—and

16 | Enployrent—Seeurity may create the Florida Advisory Council on
17 | Small and M nority Busi ness Devel opnent with the purpose of
18 | advi sing and assisting the executive adm ni strator seecretary
19 ]| in carrying out the executive adninistrator's seecretary-s

20| duties with respect to minority businesses and econoni ¢ and
21 | business developnent. It is the intent of the Legislature that
22 | the nmenbership of such council include practitioners,

23 | l aypersons, financiers, and others w th business devel opnent
24 | experience who can provide inval uable insight and expertise
25| for this state in the diversification of its markets and

26 | networki ng of business opportunities. The council shal

27 | initially consist of 19 persons, each of whomis or has been
28 | actively engaged in snmall and minority busi ness devel opnent,
29 | either in private industry, in governnental service, or as a
30 | schol ar of recognized achi evenent in the study of such

31| matters. Initially, the council shall consist of nenbers
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representing all regions of the state and shall include at

| east one nenber from each group identified within the
definition of "mnority person" in s. 288.703(3), considering
al so gender and nationality subgroups, and shall consist of
the foll ow ng:

(a) Four nenbers consisting of representatives of
| ocal and federal small and minority business assistance
prograns or conmunity devel opnent prograns.

(b) Eight nenbers conposed of representatives of the
mnority private business sector, including certified ninority
busi ness enterprises and mnority supplier devel opnent
councils, anmobng whom at | east two shall be wonen and at | east
four shall be minority persons.

(c) Two representatives of |ocal governnent, one of
whom shall be a representative of a large |ocal governnent,
and one of whom shall be a representative of a small |oca
gover nnment .

(d) Two representatives fromthe banking and i nsurance
i ndustry.

(e) Two nenbers fromthe private business sector
representing the construction and commodities industries.

(f) The chairperson of the Florida Bl ack Busi ness
I nvest nent Board or the chairperson's designee.

A candi date for appointnent may be considered if eligible to
be certified as an owner of a mnority business enterprise, or
if otherwise qualified under the criteria above. Vacanci es nay
be filled by appoi ntnent of the executive adm nistrator
seeretary, in the manner of the original appointnent.

(5) The powers and duties of the council include, but

are not limted to: researching and reviewing the role of
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small and minority businesses in the state's econony;
review ng issues and energing topics relating to small and

m nority business econonm ¢ devel opnent; studying the ability
of financial nmarkets and institutions to neet snmall business
credit needs and deternining the inpact of governnent denmands
on credit for small businesses; assessing the inplenentation
of s. 187.201(22), requiring a state econom c devel opnent
conprehensive plan, as it relates to small and nminority

busi nesses; assessing the reasonabl eness and effectiveness of
efforts by any state agency or by all state agencies
collectively to assist minority business enterprises; and
advi sing the Governor, the executive adninistrator seecretary,
and the Legislature on matters relating to small and nminority

busi ness devel opnent which are of inportance to the
international strategic planning and activities of this state.

(6) On or before January 1 of each year, the counci
shal | present an annual report to the executive admi nistrator
seeretary that sets forth in appropriate detail the business
transacted by the council during the year and any

reconmendations to the executive adnini strator seecretary,

i ncluding those to inprove business opportunities for smal
and minority business enterprises.

Section 17. Subsections (5), (6), and (8) of section
288. 703, Florida Statutes, 1998 Suppl enent, are anended to
read:

288.703 Definitions.--As used in this act, the
following words and terns shall have the foll owi ng neanings
unl ess the content shall indicate another neaning or intent:

(5) "Commi ssi on" *Pepartrent—neans the Conm ssion on

Smal | Busi ness and Economi ¢ Devel opnent bBepartrent—of—tLabor
ant—Enrptoyrent—Security.
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(6) "QOrbudsnan" neans an office or individual whose
responsibilities include coordinating with the Snall Moty

Busi ness and Economi ¢ Devel opnent Advocacy—ant—Asststance

O fice for the interests of and providi ng assi stance to smal

and minority business enterprises in dealing with governnental
agenci es and in devel opi ng proposals for changes in state
agency rul es.

(8) "Executive adninistrator"*Seeretary*neans the
executive adnministrator of the Conmi ssion on Snmall Busi ness
and Economi c Devel opnent seeretary—of—theDbepartrnent—of—tLabor
ant—Enrptoyrent—Security.

Section 18. This act shall take effect July 1, 1999.
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SENATE SUMVARY

In sections relating to property and services
procurenment: . _ _
. (1) Requires the Board of Regents and the university
presidents to conply with the mnorify business enterprise
program

(2) Provides for price preferences in historically
underutilized business zones. ] i
] (3) Creates a snmll business enterprise programwth
i ncentives, goals ~and si ze standards. ] o ]
. (4)' Prohibits governnment enpl oyees from discrininating
in contracting and proCurenment activities.
5 Revises certification criteri a. ] ]
. . (6). Provides for flexibility in statew de reciproca
certification agreenents. . ]
_(7?:)e Creates the Conm ssion on Small Business and
Econom ¢ vel opnent . ] ]
] (8) _Renanes the Mnority Business Advocacy. and
Assi stance Ofice as the Small Busi ness and Economni c
Devel opnent O fij ce. ] ]
(9;_ Revi ses_requirenents for expenditure percentages
for specified mnorities. ) )
i (10? Provi des for the appointnent of a Mnority
Busi ness udsnman.
11 Creates a nentor and prote?e program ] ]
12 Aut horizes a |inked-deposit progiramfor ninority
and small business enterprises.

(13) Extends the expiration date of the
enterprise-zone |inked-deposit program
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