Florida Senate - 1999 SB 80
By Senators Grant, Canpbell, Kl ein, Brown-Wiite and Bronson

13-52-99
1 A bill to be entitled
2 An act relating to information technol ogy
3 resources; creating the "Conmerce Protection
4 Act"; defining ternms; prescribing exclusive
5 renedi es agai nst persons, businesses, and
6 governnent al agencies for danmages caused by the
7 failure of their information technol ogy
8 resources to function properly with respect to
9 date data; prescribing damages; expandi ng the
10 wai ver of sovereign inmmunity; providing for
11 costs and attorney's fees; barring certain
12 class actions; providing immunity from persona
13 liability for directors and officers of
14 busi nesses under specified circunstances;
15 creating a lien in favor of certain | ending
16 institutions on proceeds received by a business
17 as a result of its failure or the failure of
18 anot her to be year-2000 conpliant; inposing
19 i nsurance and warranty requirenments on persons
20 who undertake to assess whether infornmation
21 t echnol ogy resources are year-2000 conpliant or
22 make such resources so conpliant and
23 prescribing renedi es agai nst such persons;
24 prohi biting such persons from m susing or
25 di scl osing specified information provided to
26 them providing for renedi es and danmages for
27 unl awf ul use or disclosure of that information
28 providing for costs and attorney's fees;
29 providing crimnal penalties; exenpting the
30 exchange of certain information anong specified
31 entities fromaction under the Florida
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Antitrust Act of 1980; prescribing incentives
to use alternative dispute-resol ution
procedures; providing for liability for costs
and attorney's fees under specified

ci rcunstances; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Short title.--This act nmay be cited as the

" Commer ce Protection Act."

Section 2. Definitions.--For the purposes of this act,

the following terns have the foll owi ng neani ngs:

(1) BUSINESS. --The term "busi ness" neans a person or

any entity, however organized, that is routinely engaged in

this state in providing goods or services in the stream of

commerce, but the term excludes any governnental agency.
(2) DATE DATA.--The term "date data" neans data that
contain dates or that contain both dates and tines.
(3) GOVERNMENTAL AGENCY. --The term "gover nnent al
agency" includes the state or any of its politica

subdi vi si ons, or any agency of either.
(4) 1 NFORMATI ON TECHNOLOGY PRODUCT. --The term
"informati on technol ogy product" includes software, firmare,

m crocode, hardware, and enbedded chi ps that create, read,

wite, calculate, conpare, sequence, or otherw se process date

dat a.
(5) SOLUTI ON PROVI DER. --The term "sol ution provider"
neans any entity that accepts conpensati on or other val uabl e

consi deration froma busi ness or governnental agency either to

assess whether it or any of its infornmation technol ogy
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products is year-2000 conpliant or to make it or any of its

i nformati on technol ogy products year-2000 conpli ant.
(6) YEAR-2000 COWPLI ANT. - -
(a) An information technol ogy product is "year-2000

conpliant” if it processes all of its date data accurately and

if it will do so even for data that contain dates occurring

before February 29, 1996, and dates occurring after February
29, 2000.
(b) A business or governnental agency is "year-2000

conpliant” if all of its information technol ogy products are

year - 2000 conpli ant.

Section 3. Renedies for failure to be year-2000

conpliant; waiver of sovereign immnity; costs and attorney's

fees; limtation on class actions.--

(1) Effective January 1, 2000, the excl usive renedi es

inthis state for recovering froma busi ness or governnental

agency damages caused by its failure to be year-2000 conpliant

are those provided by this act or by contract with the

busi ness or governnental agency. However, if a contract

provides exclusive or limted renedi es and circunstances cause

those renedies to fail of their essential purpose, renedy nay

be had as provided in this act.

(2) Effective January 1, 2000, any business that is

not year-2000 conpliant is |iable:

(a) For conpensatory damages caused by its failure to

be year-2000 conpliant; and

(b) For punitive damages in an anount equal to three

times the anount of any conpensatory danmages caused by its

intentional or grossly negligent nisrepresentation that it is

year - 2000 conpli ant.
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1 (3) Effective January 1, 2000, any governnental agency
2| that is not year-2000 conpliant is liable for conpensatory

3 | damages caused by its failure to be year-2000 conpliant:

4 (a) Wthinthe limts on the waiver of sovereign
5]imunity established in sections 282.4045 and 768.28, Florida
6| Statutes; and

7 (b) Beyond the limts on the wai ver of sovereign

8| imunity established in sections 282.4045 and 768.28, Florida
9| Statutes, if it is shown by clear and convincing evidence that
10 | t he danmges occurred because of its gross negligence.

11 (4) Conpensatory damages awarded under this section

12 | shall exclude any damages that the plaintiff should reasonably
13 | have avoided as a result of any disclosure actually nade to
14 | the plaintiff before Septenber 1, 1999, by the busi ness or

15 | governnental agency concerning whether it or any of its

16 | informati on technol ogy products were year-2000 conpliant.

17 (5) The prevailing party in an action brought under

18 [ this section is entitled to recover costs and reasonable

19 | attorney's fees. However, a business or governnental agency is
20| not liable for such costs and fees if, before Septenber 1,
21| 1999, it has:
22 (a) Exercised due diligence in assessing whether it is
23 | year-2000 conpliant and, based on that assessnent, holds a
24 | reasonabl e good-faith belief that it is year-2000 conpliant or
25| has adequately disclosed to the other party before that date
26| that it is not year-2000 conpliant; and
27 (b) Exercised due diligence in assessing its | ega
28 | liability for failure to be year-2000 conpliant, with respect
29| to both clains by its custoners and clainms by third parti es,
30 | and, based on that assessnent, has before that date insured
31| itself against all foreseeable clains.
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(6) Effective January 1, 2000, a class action may not

be maintained in this state:

(a) Against a governnental agency for damages caused

by the failure of the governnmental agency to be year-2000

conpl i ant.
(b) Against a business for damages caused by the

failure of the business to be year-2000 conpliant, unless each

nmenber of the class has suffered danmages in excess of $50, 000.

However, the linmtation in this paragraph does not apply to

cl ass actions agai nst a nanufacturer or vendor of infornmation

t echnol ogy products for danamges resulting fromthe failure of

t hose products to be year-2000 conpli ant.

Section 4. Immunity fromliability for directors and

officers of businesses.--A director or officer of a business

is not personally liable for any danages resulting fromthe

failure of the business to becone year-2000 conpliant if the

officer or director has in good faith and with due diligence

secured an assessnment by qualified persons to deternine

actions necessary for the business to becone year-2000

conpliant and that assessnent can reasonably be expected to:

(1) Allow the business to becone year-2000 conpli ant
by Septenber 1, 1999; and
(2) ldentify those persons who are likely to suffer

damages as a result of the failure of the business to be

year - 2000 conpliant and all ow the business to disclose to them
by Septenber 1, 1999, that it is not year-2000 conpliant.
Section 5. Lien in favor of lending institutions.--Any

financial institution as defined in section 655.005, Florida

Statutes, which holds an interest in any asset of a business

as security for a loan made to that business has a lien, in

t he anobunt of the outstanding bal ance of the | oan, on al
5
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damages received by that business under any civil action

settl enment agreenent, insurance policy, or indennity agreenent

as a result of the failure of that business or of another to

be year-2000 conpliant. The lien provided by this section is

superior to all other liens and clainms of creditors other than

liens for the paynent of taxes.

Section 6. Solution providers; warranties; renedies;

i nsurance requirenents. --

(1) A solution provider who represents to a busi ness

or governnental agency that it or any of its information

t echnol ogy products is year-2000 conpliant or that the

solution provider will make the busi ness or governnent al

agency or any of its information technol ogy products year-2000

conpliant thereby gives an express warranty upon which the

busi ness or governnental agency may rely; this express

warranty supersedes all warranty exclusions, nodifications,

and disclainmers; and, if circunstances cause an excl usive or

limted renedy to fail of its essential purpose, renmedy nay be

had as provided in the Uniform Conmrerci al Code.

(2) Each solution provider nust maintain liability

insurance in an anount that is not |less than its annual gross

incone to cover clains against it by its custoners and third

parti es.
Section 7. Confidentiality of information provided to

sol ution providers; renedies regardi ng unl awful use or

di scl osure; penalties.--

(1) Al information acquired by a sol ution provider

concerning the infornmation technol ogy operations, prograns,

equi pnent, and data of a business or governnental agency

remain the property of the business or governnental agency.

The sol ution provider:
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(a) May use the information only in the manner

expressly permitted by the business or governnental agency;

and
(b) May not disclose the infornmation to another

wi t hout the express consent of the business or governnental

agency.
(2) Notwithstanding the limtations of section

688.008, Florida Statutes, a business or governnental agency

may bring an action to enjoin any actual or threatened

vi ol ation of subsection (1) or to recover danages resulting

froma violation of subsection (1). These dammges i ncl ude:

(a) Both the actual nonetary loss incurred as a result

of the violation and any unjust enrichnment caused by the

violation which is not otherwi se considered in calculating the

actual nonetary |loss incurred; and

(b) If the misuse or disclosure was intentional or

grossly negligent, punitive damages in an anount not exceedi ng

three tinmes the award nade under paragraph (a).

The court shall award costs and reasonable attorney's fees to

the prevailing party in any action under this subsection

(3)(a) Any person who nisuses or discloses informtion

in violation of subsection (1) is guilty of a m sdeneanor of

the first degree, punishable as provided in section 775.082 or
section 775.083, Florida Statutes.
(b) Any person who for pecuniary gain intentionally

m suses or discloses information in violation of subsection

(1) is guilty of a felony of the third degree, punishable as

provided in section 775.082 or section 775.083, Florida
St at ut es.
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Section 8. Antitrust exenption with respect to

exchanges of infornation.--The exchange of infornati on anong

busi nesses and governnental agencies concerni ng neasures that

have been taken or are to be taken in order for a business or

governnental agency to becone year-2000 conpliant does not

constitute an activity or conduct in restraint of trade or

commerce under chapter 542, Florida Statutes.

Section 9. I ncentives to use alternative

di spute-resol uti on procedures. --
(1) VOLUNTARY BI NDI NG ARBI TRATI ON. - -
(a) Any party to a dispute under this act for which

there is no prior arbitration agreenent may, before a |lawsuit

has been filed, nmake an offer to the other party to submit the

di spute to voluntary binding arbitrati on under section 44. 104,

Florida Statutes. An offer nade under this paragraph nust set

out the maxi nrum amount of damages that nmay be i nposed pursuant

to arbitration.

(b) If at trial, the court finds that an offer was

nmade under paragraph (a) and was rejected, the court shal

award attorney's fees and costs in accordance with this

par agraph regardl ess of which party is deternmined to be the

prevailing party and notwithstandi ng the provisions of section
3(5).

1. If the offer was nade by the plaintiff and rejected

by the defendant, and if the defendant is ultimately found to

be liable for damages in an anpbunt equal to or exceeding the

maxi nrum anount of damages specified in the plaintiff's offer

t he defendant nust pay the plaintiff's costs and reasonabl e

attorney's fees.

2. |If the offer was made by the defendant and rejected

by the plaintiff, and if the plaintiff is not ultimately
8
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awar ded danmages in an anount exceedi ng the naxi num anount of

damages specified in the defendant's offer, the plaintiff nust

pay the defendant's costs and reasonable attorney's fees.
(2) MEDIATION. --The court nmay subnmit a claimfor
danmages under this act to nediation upon its own notion or

upon the notion of the parties. |If the nediation reaches an

i npasse, the nediator shall file with the court, under seal

both the plaintiff's and the defendant's | ast best offer, and

these offers may not be disclosed to the ultinmate trier of

fact until after trial. Regardless of which party is

determined to be the prevailing party and notwi t hstandi ng the

provi sions of section 3(5):

(a) If the ultimate trier of fact does not award the

plaintiff nore than 75 percent of the defendant's | ast best

offer, the plaintiff nust pay the defendant's costs and

reasonabl e attorney's fees; and

(b) If the ultimate trier of fact awards the plaintiff

125 percent or nore of the plaintiff's |ast best offer, the

defendant nust pay the plaintiff's costs and reasonabl e

attorney's fees.

Section 10. This act shall take effect upon beconming a
| aw.
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2 SENATE SUMVARY

3 Creates the "Conmmerce Protection Act." Prescribes
excl usi ve renedi es_agai nst persons, businesses, and

4 government al agenci eS for danmages caused bY the failure
of their inforimation technol ogy resources to function .

5 properly with respect to date data. Provides for punitive
damages” under  specified circunstances. Expands the wai ver

6 of sovereign inmmunity for danmages caused by the gross
negl i gence of gover nhrent al a?enC|es. Excl udes from

7 conpensat ory damages, those that shoul d have been avoi ded
as a result”of diSclosures nade. Provides for the award

8 of costs and attorney's fees under specified |
circunstances. Provides for immunity fromliability for

9 officers and directors of businesses under specifieéed
circunstances. Creates a lien in favor of_ |ending

10 institutions on damages received by a business asS a
result of its failure or the failure of another to be

11 year - 2000 conpliant. |nposes insurance and warranty
requi renents on persons who undertake to assess whet her

12 i nformati on technhol ogy resources are year-2000 conpliant
or to make such resources so compliant, and prohibits

13 such persons fron1nlsu5|n% or disclosing certain
information provided to them Provides for renedies,

14 damages, . and crimnal penalties for msuse or disclosure
of that information. Exenpts the exchange of certain

15 informati on from action under the Florida Antitrust Act
of 1980. Provides incentives for seeking voluntary

16 binding arbitration of disputes and for reaching
agreenent with respect to disputes submitted to

17 nedi ati on.
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