Florida Senate - 1999 CS for CS for SB 80

By the Committees on Governnental Oversight and Productivity;
Conmer ce and Economni c portunities; and Senators G ant,
Canmpbel |, Klein, Brown-Wite and Bronson

302-1782A-99

1 A bill to be entitled
2 An act relating to information technol ogy
3 resources; creating the "Conmerce Protection
4 Act"; defining ternms; prescribing exclusive
5 renedi es agai nst persons, businesses, and
6 governnent al agencies for danmages caused by the
7 failure of their information technol ogy
8 resources to function properly with respect to
9 date data; prescribing and liniting damages;
10 prescribing conditions precedent to nmaintaining
11 or defending actions; barring certain class
12 actions; requiring that actions be brought
13 within a specified tine; providing inmmunity
14 frompersonal liability for directors and
15 of ficers of businesses under specified
16 ci rcunstances; prohibiting solution providers
17 from ni susing or disclosing specified
18 information provided to them providing for
19 renedi es and danmages for unl awful use or
20 di scl osure of that information; providing
21 crimnal penalties; exenpting the exchange of
22 certain information anong busi nesses from
23 action under the Florida Antitrust Act of 1980;
24 prescribing alternative dispute-resolution
25 procedures; providing for liability for costs
26 and attorney's fees under specified
27 ci rcunstances; prescribing circunstances under
28 whi ch the maker of a year-2000 statenment is not
29 liable under state law with respect to that
30 statenent; providing for construction of the
31 act; repealing s. 282.4045, F.S., which grants
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immunity fromliability to governnental
entities for certain conputer calcul ation
failures; providing for severability; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Short title.--This act nmay be cited as the

" Conmer ce Protection Act."

Section 2. Definitions.--For the purposes of this act,

the following terns have the foll owi ng neani ngs:

(1) BUSINESS. --The term "busi ness" neans a person or

an entity engaged in providing goods or services in this

state, but the term excludes any governnental agency or any

agency of the legislative or judicial branch of state

gover nnent .

(2) DATE DATA.--The term "date data" neans data that
contain dates or that contain both dates and tines.

(3) DI RECT ECONOM C DAMAGES. --The term "direct
econom ¢ damages" includes only econoni c conpensatory danmages

that follow both i mmediately and necessarily fromthe failure

of a busi ness or governnental agency to be year-2000

conpliant. The term excl udes ot her conpensatory damages, such

as special, incidental, or consequential danages, and excl udes

exenpl ary or punitive danages.
(4) GOVERNMENTAL AGENCY. --The term "gover nnent al
agency" includes any agency of the executive branch of state

governnent or any agency of a political subdivision of the

state as defined in section 1.01, Florida Statutes.
(5) | NFORVATI ON TECHNOLOGY PRODUCT. - -

2
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(a) The term"information technol ogy product" incl udes

software, firmvare, nicrocode, hardware, and equi pnent

cont ai ni ng enbedded chi ps or nicroprocessors that create,

read, wite, calculate, conpare, sequence, or otherw se

operate on date data.

(b) The "information technol ogy products" of a

busi ness or governnental agency are those that are owned,

| eased, or licensed by or under the exclusive control of the

busi ness or governnental agency and are used by it in

providing its goods or services.
(6) SOLUTI ON PROVI DER. --The term "sol ution provider"
neans any nongovernnental entity that enters into an agreenent

with a business or governnental agency to:

(a) Provide information technol ogy products or

servi ces that have been specifically designated as year-2000

conpl i ant;
(b) Test information technol ogy products or services

to determ ne whether they are year-2000 conpliant; or

(c) Repair or correct information technol ogy products

or services to make them year-2000 conpliant. However, an

entity does not becone a solution provider nerely by repairing

or correcting an information technol ogy product or service

unl ess that entity expressly agrees that part of the repair or

correction is designed to nake the information technol ogy

product year-2000 conpliant.
(7) YEAR-2000 COVPLI ANT. --An infornation technol ogy
product is "year-2000 conpliant" if the product, when used in

accordance with its associ ated docunentati on or recomended

user intervention, is capable of correctly processing,

providing, and receiving date data, and will do so for al
dates occurring between February 28, 1996, and March 1, 2000,
3
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1| when all other information technol ogy products that are used
2| with the product properly exchange date data with it. An

3| information technol ogy product does not fail to be year-2000
4| conpliant nerely because it contains a defect that is

5] unrelated to the nanner in which the product processes,

6 | provides, or receives date data and that only incidentally

7 | causes the product to fail to properly process, provide, or

8 | recei ve date data.

9 Section 3. Exclusive renedies for failure to be

10 | year-2000 conpliant.--The exclusive renedies in this state for
11 | recovering froma business or governnental agency danages

12 | resulting fromthe failure of its information technol ogy

13 | products to be year-2000 conpliant are those avail able for

14 | breach of a contract with or a tariff filed by the business or
15 | governnental agency; and all terns of that contract or tariff,
16 | including limtations on and exclusions of liability and

17 | disclainmers of warranty, remain fully enforceable, unaffected
18 | by the provisions of this act. If there is no contract or

19 | tariff, the exclusive renedies in this state for recovering
20| from a busi ness or governnental agency danmges resulting from
21| the failure of its information technol ogy products to be

22 | year-2000 conpliant are those provided in section 4 of this
23 | act.

24 Section 4. Danmges for failure to be year-2000

25| conpliant; conditions precedent to bringing or defending

26 | actions; limtation on class actions; statute of

27 | linmtations.--

28 (1) In the absence of a contract or tariff, any

29 | business may be liable only for direct econonic danages caused
30| by the failure of its information technol ogy products to be
31| year-2000 conpliant, as provided in this section

4
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

gggr ga Senate - 1999 CS for CS for SB 80

i
1782A-99

(2) In the absence of a contract or tariff, any

governnental agency nay be liable only for direct econonic

danmages caused by the failure of its information technol ogy

products to be year-2000 conpliant, and only within the lints

on the wai ver of sovereign immnity established in section
768.28, Florida Statutes.
(3) The provisions of section 768.81, Florida

Statutes, apply to the award of damages under this section

(4) Damages awarded under this section shall exclude

any damages that the plaintiff:

(a) Could have avoided or nitigated with the exercise

of reasonabl e care; or

(b) Could have reasonably avoided or nitigated as a

result of any witten disclosure actually nade by the

def endant before Decenber 1, 1999, in a manner consistent with

that used in the past to give witten notifications to the

def endant, concerni ng whether any of the information

t echnol ogy products of the business or governnental agency was

year - 2000 conpli ant.

(5)(a) A business or governmental agency is not liable

for direct econonic danmges if it proves by a preponderance of

t he evidence that it has:

1. Secured an assessnent, by a person who possesses

the technical skills, experience, or conpetence with respect

to informati on technol ogy resources to evaluate i nfornation

t echnol ogy products for year-2000 conpliance, to determne

actions necessary to nmake the informati on technol ogy products

of the business or governnental agency year-2000 conpliant

and, based on that assessnent, hol ds before Decenber 1, 1999,

a reasonabl e good-faith belief that those products are

year - 2000 conpliant; or

5
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1 2. Before Decenber 1, 1999, conducted a date-data test
2] of its information technol ogy products and as a result of such
3| test has a reasonabl e good-faith belief that they are

4 | year-2000 conpliant.

5 (b) Al defenses that would otherw se be available to

6 | a busi ness or governnental agency in any other action

7 | including an action based on negligence, renain available with
8 | respect to an action under this section. Mreover, the failure
9| of a business or governnental agency to conply w th paragraph
10 |(a) does not create any liability for that business or

11 | governnental agency.

12 (6) As a condition precedent to bringing an action for
13 | danmges under this section, in addition to any other condition
14 | precedent inposed by law, the plaintiff nust have nade a

15| witten offer to the defendant to submit the claimfor danmages
16 | to preclaimnediation; and, as a condition precedent to

17 | defendi ng an action brought under this section, the defendant
18 | nust have accepted that offer in witing within 60 days after
19 | receiving it. If an offer of nediation is accepted, the

20 | nedi ati on nust be concluded within 120 days after the

21 | acceptance i s given.

22 (7) A class action may not be naintained in this

23 | state:

24 (a) Against a governnental agency for damages caused

25| by the failure of its information technol ogy products to be

26 | year-2000 conpliant.

27 (b) Against a business for damages caused by the

28 | failure of its information technol ogy products to be year-2000
29 | conpliant, unless each nenber of the class has suffered direct
30 | economi ¢ damages in excess of $50, 000.

31
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(8) Any action for damages under this section nust be

commenced on or before March 1, 2002, but the running of this

time is tolled fromthe date any offer is nade to subnit the

claimto nediation until the conclusion of nediation

Section 5. Immunity fromliability for directors and

of ficers of busi nesses. --

(1) A director or officer of a business has absol ute

and conplete immunity frompersonal liability for any danmages

resulting fromthe failure of the information technol ogy

products of the business to be year-2000 conpliant if the

officer or director has instructed the business to:

(a) Take steps to determ ne whether those products are

year - 2000 conpli ant;

(b) Develop and inplenent a plan to take actions

necessary to nmake those products year-2000 conpliant; and

(c) Inquire whether the information technol ogy

products of the entities on whose goods or services the

busi ness relies are year-2000 conpliant.

(2) A director or officer who does not have absol ute

and conplete immunity frompersonal liability under subsection

(1) neverthel ess has immunity frompersonal liability to the

extent provided in chapter 607, Florida Statutes, or chapter
617, Florida Statutes.
Section 6. Confidentiality of information provided to

sol ution providers; renedies regardi ng unl awful use or

di scl osure; penalties.--

(1) Scientific, technical, or commercial information

acquired by a solution provider concerning the information

t echnol ogy operations, programs, equipnent, and data of a

busi ness or governnental agency, including, wthout

limtation, any formul a, design, process, procedure, list of
7
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suppliers, list of custoners, or business code that is for use

in the operation of the business or governnental agency,

remai ns the property of the business or governnental agency

and nust be kept confidential. The solution provider

(a) May use the information only in the manner

expressly permitted by the business or governnental agency;

and
(b) May not disclose the infornmation to another

wi thout the express witten consent of the business or

governnental agency or as otherw se required by | aw.

(2) Notwithstanding the limtations of section

688.008, Florida Statutes, a business or governnental agency

may bring an action to enjoin any actual or threatened

vi ol ation of subsection (1) or to recover danages resulting

froma violation of subsection (1). These dammges i ncl ude:

(a) Both the actual nonetary loss incurred as a result

of the violation and any unjust enrichment caused by the

violation which is not otherwi se considered in calculating the

actual nonetary |loss incurred; and

(b) If the misuse or disclosure was intentional and

willful, exenplary danages in an anount not exceeding three

times the award nmade under paragraph (a).

(3)(a) Any person who misuses or discloses informtion

in violation of subsection (1) is guilty of a m sdeneanor of

the first degree, punishable as provided in section 775.082 or
section 775.083, Florida Statutes.
(b) Any person who for pecuniary gain intentionally

m suses or discloses information in violation of subsection

(1) is guilty of a felony of the third degree, punishable as

provided in section 775.082 or section 775.083, Florida
St at ut es.

8
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1 Section 7. Antitrust exenption with respect to

2 | exchanges of infornmation.--The exchange of information anong

3 | busi nesses concerni ng neasures that have been taken or are to
4| be taken in order for a business to nmake its information

5| technol ogy products year-2000 conpliant does not constitute an
6| activity or conduct in restraint of trade or commerce under

7 | chapter 542, Florida Statutes.

8 Section 8. Alternative dispute-resol ution

9 | procedures. --

10 (1) VOLUNTARY BI NDI NG ARBI TRATI ON. - -

11 (a) Any party to a dispute under this act for which

12 | there is no prior arbitration agreenent nmay, before a | awsuit
13 | has been filed, nmake an offer to the other party to submit the
14 | dispute to voluntary binding arbitrati on under section 44. 104,
15| Florida Statutes. An offer nade under this paragraph nust set
16 | out the nmaxi mum anount of dammages that nmay be inposed pursuant
17 | to arbitration.

18 (b) If at trial, the court finds that an offer was

19 | nade under paragraph (a) and was rejected, the court shal

20| award attorney's fees and costs in accordance with this

21 | par agr aph.

22 1. If the offer was nade by the plaintiff and rejected
23| by the defendant, and if the defendant is ultimately found to
24 | be liable for danages in an anount equal to or exceeding that
25| specified in the plaintiff's highest offer, the defendant nust
26 | pay the plaintiff's costs and reasonable attorney's fees.

27 2. |If the offer was made by the defendant and rejected
28 | by the plaintiff, and if the plaintiff is not ultimately

29 | awarded danmges in an anount exceeding that specified in the
30 | defendant's highest offer, the plaintiff nust pay the

31| defendant's costs and reasonable attorney's fees.
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(2) MNEDIATION. - -
(a) The court nmay subnmit a claimfor danmages under

this act to nediation upon its own notion or upon the notion

of the parties.

(b) If aclaimis submtted to nediation under

par agraph (a) and the nediation reaches an i npasse, the

nmedi ator shall file with the court, under seal, both the

plaintiff's and the defendant's |ast best offer, and these

offers may not be disclosed to the ultinmate trier of fact

until after trial

1. If the ultinmate trier of fact does not award the

plaintiff nore than 75 percent of the defendant's | ast best

offer, the plaintiff nust pay the defendant's costs and

reasonabl e attorney's fees; and

2. |If the ultimate trier of fact awards the plaintiff

125 percent or nore of the plaintiff's |ast best offer, the

defendant nust pay the plaintiff's costs and reasonabl e

attorney's fees.

(c) The costs of nediation nust be shared equally by

the parties.

Section 9. Securities actions.--If an action is

brought under the securities laws, as that termis defined in
Section 3(a)(47) of the Securities Exchange Act of 1934, 15
U S.C 78c(a)(47), or based on any docunent or material filed

with the Securities and Exchange Conmi ssion, or with federal

banki ng regul ators, pursuant to Section 12(i) of the
Securities Exchange Act of 1934, 15 U. S.C. 781(i), or any
di scl osure or witing that when made acconpani ed the

solicitation of an offer or sale of securities, the maker of

that year-2000 statenent is not |iable under state law with

respect to that statenent unless the clai mant establishes by
10
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1| clear and convincing evidence, in addition to all other

2| requisite elenents of the applicable action, that the

3| statenment was nmaterial and:

4 (1) To the extent that the statenent was not a

5| republication of a year-2000 statenent originally nade by a
6| third party, that the maker nmde the statenent:

7 (a) Wth actual knowl edge that it was fal se,

8 | inaccurate, or nisleading;

9 (b) Wth intent to deceive or nislead; or

10 (c) Wth a reckless disregard as to its accuracy; or
11 (2) To the extent that the statenent was a

12 | republication of the year-2000 statenent originally nade by a
13| third party, that the maker of the republication made the
14 | statenent:

15 (a) Wth actual knowl edge that it was fal se,

16 | i naccurate, or mi sl eadi ng;

17 (b) Wth intent to deceive or nislead; or

18 (c) Wthout notice because:

19 1. The nmker has not verified the contents of the
20 | republication; or

21 2. The maker is not the source of the republished
22 | statenent, the republished statenent is based on i nfornmation
23 | supplied by another person or entity, and the notice or

24 | republi shed statenent identifies the source of the republished
25 | statenent.

26 Section 10. Construction of act.--This act shall not
27 | be construed to create a new cause of action or a duty to
28 | provi de notice concerning year-2000 conpliance nor be

29 | construed to mandate the content or timng of any notice

30 | concerni ng year-2000 conpliance.

31
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Section 11. Section 282.4045, Florida Statutes, as
created by section 4 of chapter 98-331, Laws of Florida, is

r epeal ed
Section 12. |If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect wi thout the

invalid provision or application, and to this end the
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEfSUBSTIggTE FOR
or

"Busi ness" is defined to nean a person or entity engaged in
provi di ng goods or services in the state of Florida.

The bill defines the neaning of "direct econom ¢ danages."

The neaning of "information technol ogy products" includes
owned, |eaSed, or |icensed products under the exclusive ]
control of the business or governnental agency used to provide
goods and servi ces.

The term "solution provider” is nodified in scope to include
entities that agree to repair or correct Information
tecthIo?y prodicts with the sol e purpose of making them Y2K
conpl i ant™

The bill provides that unrelated failures causing inProper
processi ng, prQV|d|n?,_or recei pts of date data due to defect
does not constitute failure to be Y2K conpliant.

The_ bill provides exclusive renedies for breach of contract or
tariff, even if the contract or tariff is unwitten.

The bill elimnmnates provisions extending the waiver of

sovereign immunity for danages caused by a governnental
agency'S grossly hegligent msrepresentations or conduct.

The bill includes provisions for conparative fault which wll
apply to the award of danmages under this act.

The bill nodifies the safe harbor provisions for businesses
and gover nnent al agenC|es requiring that either a date-data
test "be conpl eted before Decenber 1, 1999, of their
information technol ogy products or an assessnent be secured to
eval uate their infornation technol ogy products for K
conpl i ance.

The_ bill clarifies that all defenses that woul d otherw se be
avail abl e to a.  business or governnental agency in any. other
action, including an action based on negligencte, renain
available with réspect to an action undér the act.

The bill requires that any action under this act be comenced
on or before March 1, 2002. Clainms submtted to nmediation
before that date may run until the concl usion of nediation

The bill renoves | anguage requiring the solution provider to
be liable for trebl e damages for ?rossly negl i gent msuse or
di scl osure of proprietary”information

The bill elimnates provisions extending the waiver of
sovereign immunity for danages caused by a governnental
agency'S grossly hegligent m srepresentations or conduct.
The bill adds a severability cl ause.

The bill redefines "infornationé as it applies to property

CODING:Words st+ieken are deletions; words underlined are additions.




gégr ga Senate - 1999 CS for CS for SB 80

i
1782A-99

that shall remain confidential and in the possession of the
busi ness or governnental agency.

The bill provides that the cost of nediation be equally shared
by the parties.
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