Florida Senate - 1999 CS for SB 822

By the Cormittee on Ethics and El ections; and Senator Carlton

313-1770-99

1 A bill to be entitled

2 An act relating to conducting el ections and

3 ascertaining the results; anending s. 102. 166,
4 F.S., relating to protests of election returns;
5 revising provisions with respect to the

6 timefranes for filing election protests and

7 requests for manual recounts; elininating

8 protests of election returns in circuit court;
9 anending s. 102. 167, F.S.; deleting the

10 provi sion that prescribes the formof the

11 protest of election returns to a circuit judge,
12 to conform anending s. 102.168, F.S., relating
13 to election contests; revising the tinmefrane
14 for filing a contest of election; specifying
15 t he grounds authorized for contesting an

16 el ection; specifying conditions under which a
17 statenent of the grounds of contest may not be
18 rejected or disnissed for want of form

19 providing for service of the conplaint upon the
20 def endant and any other person naned therein
21 and providing a tinefrane for filing an answer
22 or response thereto; specifying that the
23 contestant is entitled to an i medi ate heari ng;
24 authorizing the circuit judge to fashion any
25 orders necessary to investigate, exam ne, or
26 check each allegation, prevent or correct any
27 wrong, and provide any relief appropriate under
28 the circunstances; creating s. 102.171, F. S
29 codifying that jurisdiction to hear a contest
30 of the election of a nenber to either house of
31 the Legislature is vested in the applicable
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1 house in accordance with its rules; providing

2 applicability to certain primary el ections;

3 amendi ng s. 102.012, F.S., relating to el ection

4 boards; amending s. 102.031, F.S.; requiring a

5 deputy sheriff at each polling place; providing

6 an effective date.

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Section 102.166, Florida Statutes, is

11 | anended to read:

12 102. 166 Protest of election returns; proceduresr

13 | vende. - -

14 (1) Any candidate for nonination or election, or any
15 ] elector qualified to vote in the election related to such
16 | candi dacy, shall have the right to protest the returns of the
17 | el ection as being erroneous by filing with the appropriate
18 | canvassing board a sworn, witten protest.

19 (2) Such protest shall be filed with the canvassing
20| board prior to the tine the canvassing board certifies the
21 | results for the office being protested adifeurttis or within 5
22 | days after mdnight of the date the election is held,

23 | whi chever tast occurs |later

24 (3) Before canvassing the returns of the election, the
25 | canvassi ng board shall:

26 (a) \When paper ballots are used, exanine the

27 | tabul ation of the paper ballots cast.

28 (b) When voting machi nes are used, exam ne the

29 | counters on the nachi nes of nonprinter nachines or the

30| printer-pac on printer machines. If there is a discrepancy
31| between the returns and the counters of the machines or the
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1| printer-pac, the counters of such nmachines or the printer-pac
2| shall be presuned correct.

3 (c) \When electronic or el ectronechanical equipnent is
4 | used, the canvassing board shall exani ne precinct records and
5| election returns. If there is a clerical error, such error

6 | shall be corrected by the county canvassing board. If there is
7 | a di screpancy which could affect the outcone of an el ection

8 | the canvassing board may recount the ballots on the automatic
9 | tabul ati ng equi pnent.

10 (4) (a) Any candi date whose nanme appeared on the

11| ballot, any political comrittee that supports or opposes an
12 | i ssue which appeared on the ballot, or any political party

13 | whose candi dates' nanes appeared on the ballot may file a

14 | written request with the county canvassing board for a nmanua
15| recount. The witten request shall contain a statenent of the
16 | reason the manual recount is being requested.

17 (b) Such request nust be filed with the canvassing

18 | board prior to the tine the canvassing board certifies the

19 | results for the office being protested adiourns or within 72
20 | hours after mdnight of the date the election was held,

21 | whi chever occurs |ater

22 (c) The county canvassi ng board nay authorize a nmanua
23 | recount. |If a nmanual recount is authorized, the county

24 | canvassi ng board shall nake a reasonable effort to notify each
25 | candi date whose race is being recounted of the tine and pl ace
26 | of such recount.

27 (d) The manual recount nust include at |east three

28 | precincts and at least 1 percent of the total votes cast for
29 | such candidate or issue. In the event there are | ess than

30| three precincts involved in the election, all precincts shal
31| be counted. The person who requested the recount shall choose
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three precincts to be recounted, and, if other precincts are
recounted, the county canvassing board shall select the

addi tional precincts.

(5) If the manual recount indicates an error in the
vote tabul ati on which could affect the outcome of the
el ection, the county canvassi ng board shall

(a) Correct the error and recount the renaining
precincts with the vote tabul ation system

(b) Request the Departnent of State to verify the
t abul ati on software; or

(c) Manually recount all ballots.

(6) Any manual recount shall be open to the public.

(7) Procedures for a manual recount are as foll ows:

(a) The county canvassi ng board shall appoint as many
counting teans of at least two electors as is necessary to
manual |y recount the ballots. A counting team nust have, when
possi bl e, nenbers of at least two political parties. A
candi date involved in the race shall not be a nmenmber of the
counting team

(b) If a counting teamis unable to deternine a
voter's intent in casting a ballot, the ballot shall be
presented to the county canvassing board for it to deternine
the voter's intent.

(8) If the county canvassi ng board determ nes the need
to verify the tabul ation software, the county canvassi ng board
shall request in witing that the Departnment of State verify
t he software.

(9) When the Departnent of State verifies such
software, the departnent shall

4
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(a) Conpare the software used to tabulate the votes
with the software filed with the Departnent of State pursuant
to s. 101.5607; and
(b) Check the el ection paraneters.

(10) The Departnent of State shall respond to the
county canvassi ng board within 3 working days.

Section 2. Section 102.167, Florida Statutes, is
anended to read:
102. 167 Form of protest of election returns.--
5
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4 The formof the "Protest of Election Returns to

Canvassi ng Board" shall be as foll ows:

PROTEST OF ELECTI ON RETURNS TO
CANVASSI NG BOARD

., Florida
e, 19000
As provided in Section 102.166(1), Florida Statutes, I,
of .... County, Florida, believe the election returns
fromPrecinct No. .... inthe .... election 19.... are
erroneous.

| hereby protest the canvass of such returns by the
Canvassi ng Board, and request that said returns be
i nvesti gated, exami ned, checked, and corrected by said
Canvassing Board. The basis for this protest is .............

Under penalties of perjury, | swear (or affirn) that | have
read the foregoing and that the facts alleged are true, to the
best of ny know edge and beli ef.

...(Signature of person protesting election returns)..

: he oot
L el shat | o
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24 ——————(Srghature—of—person—protesting—electronreturns)y——
25 Section 3. Section 102.168, Florida Statutes, is

26 | anended to read:

27 102.168 Contest of election.--

28 (1) Except as provided in s. 102.171,the

29 | certification of election or nom nation of any person to

30| office, or of the result on any question subnmitted by

31| referendum nay be contested in the circuit court by any
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1| unsuccessful candidate for such office or nomination thereto
2| or any elector qualified to vote in the election related to

3 | such candi dacy, or by any taxpayer, respectively.

4 (2) Such contestant shall file a conplaint, together

5| with the fees prescribed in chapter 28, with the clerk of the
6| circuit court within 10 days after mdnight of the date the

7 | last county canvassi ng board enpowered to canvass the returns
8| certifies the results of the el ection being contested or

9| within 5 days after midnight of the date the |last county

10 | canvassi hg board enpowered to canvass the returns certifies
11 ) the results of that particular election followi ng a protest
12 | pursuant to s. 102.166(1), whichever occurs | ater. adieuras
13 | and

14 (3) The conplaint shall set forth the grounds on which
15 ) the contestant intends to establish his or her right to such
16 | office or set aside the result of the election on a subnitted
17 | referendum The grounds for contesting an el ection under this
18 | section are:

19 (a) M sconduct, fraud, or corruption on the part of
20| any election official or any nenber of the canvassing board
21 | sufficient to change or place in doubt the result of the
22 | el ection.
23 (b) Ineligibility of the successful candidate for the
24 | nomination or office in dispute at the tine of the election
25 (c) Receipt of a nunber of illegal votes or rejection
26 | of a nunber of legal votes sufficient to change or place in
27 | doubt the result of the election
28 (d) Proof that any elector, election official, or
29 | canvassi ng board nenber was given or offered a bribe or reward
30| in noney, property, or any other thing of value for the
31 | purpose of procuring the successful candi date's nonination or
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1| election or determining the result on any question submtted

2 | by referendum

3 (e) Any other cause or allegation which, if sustained,
4 | would show that a person other than the successful candi date

5] was the person duly noninated or elected to the office in

6 | question or that the outcone of the election on a question

7| submitted by referendumwas contrary to the result declared by
8 | the canvassing board or el ection board.

9 (4) The canvassing board or election board shall be

10 | the proper party defendant, and the successful candi date shal
11| be an indispensable party to any action brought to contest the
12 | el ection or nomination of a candidate.

13 (5) A statenent of the grounds of contest may not be

14 | rejected, nor the proceedings disnissed, by the court for any
15| want of formif the grounds of contest provided in the

16 | statenent are sufficient to clearly informthe defendant of

17 | the particul ar proceedi ng or cause for which the nomi nation or
18 | el ection is contested.

19 (6) A copy of the conplaint shall be served upon the

20 | defendant and any other person naned therein in the sane

21 | manner as in other civil cases under the laws of this state.
22 | Wthin 10 days after the conpl aint has been served, the

23 | defendant nust file an answer admitting or denying the

24 | all egations on which the contestant relies or stating that the
25 | defendant has no know edge or information concerning the

26 | all egations, which shall be deened a denial of the

27 | all egations, and nust state any other defenses, in | aw or

28 | fact, on which the defendant relies. If an answer is not fil ed
29| within the tinme prescribed, the defendant may not be granted a
30| hearing in court to assert any claimor objection that is

31| required by this subsection to be stated in an answer.
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(7) Any candidate, qualified elector, or taxpayer

presenting such a contest to a circuit judge is entitled to an

i mmedi ate hearing. However, the court in its discretion nay

limt the tine to be consuned in taking testinony, with a view

therein to the circunstances of the matter and to the

proximty of any succeeding prinary or other election

(8) The circuit judge to whomthe contest is presented

may fashion such orders as he or she deens necessary to ensure

that each allegation in the conplaint is investigated,

exam ned, or checked, to prevent or correct any alleged wong,

and to provide any relief appropriate under such

ci rcunst ances.

Section 4. Section 102.171, Florida Statutes, is
created to read

102. 171 Contest of election to Legislature.--The
jurisdiction to hear any contest of the el ection of a nenber

to either house of the Legislature is vested in the applicable

house. Therefore, the certification of election of any person

to the office of nenber of either house of the Legislature nay

only be contested in the applicabl e house by an unsuccessfu

candi date in accordance with the rul es of that house.
Section 5. Subsection (1) of section 102.012, Florida
Statutes, 1998 Supplenent, is anended to read:

102. 012 Inspectors and clerks to conduct el ections.--
(1) The supervisor of elections of each county, at
| east 20 days prior to the holding of any el ection, shal
appoi nt two el ection boards for each precinct in the county;
however, the supervisor of elections may, in any election
appoi nt one election board if the supervisor has reason to
believe that only one is necessary. Each—etectionboard-—sha

be—conposed—of—three—inspectors—antd—a—ecterk-—The clerk shal
10
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be in charge of, and responsible for, seeing that the el ection
board carries out its duties and responsibilities. Each

i nspector and each clerk shall take and subscribe to an oath
or affirmation, which shall be witten or printed, to the
effect that he or she will performthe duties of inspector or
clerk of election, respectively, according to law and wil|
endeavor to prevent all fraud, deceit, or abuse in conducting
the election. The oath may be taken before an officer

aut hori zed to adninister oaths or before any of the persons
who are to act as inspectors, one of themto swear the others,
and one of the others sworn thus, in turn, to adm ni ster the
oath to the one who has not been sworn. The oaths shall be
returned with the poll list and the returns of the election to
the supervisor. In all questions that nay arise before the
nmenbers of an el ection board, the decision of a nmajority of
them shal |l decide the question. The supervisor of elections
of each county shall be responsible for the attendance and
diligent performance of his or her duties by each clerk and

i nspector.

Section 6. Subsection (2) of section 102.031, Florida
Statutes, is anended to read:

102. 031 Maintenance of good order at polls;
authorities; persons allowed in polling roons; unlawful
solicitation of voters.--

(2) The sheriff shall deputize a deputy sheriff for
each polling place preernet who shall be present during the
time the polls are open and until the election is conpleted,

who shall be subject to all |awful comands of the clerk or
i nspectors, and who shall maintain good order. The deputy nay
summon assi stance from anong bystanders to aid himor her when
necessary to nmmi ntain peace and order at the polls.
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1 Section 7. This act shall take effect July 1, 1999.

2

3 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

4 SB 822

5

6| The commttee substitute includes electors entitled to vote in
an election in the list of persons allowed to file an el ection

7| contest in circuit court. The conmittee substitute elim nates
the language in the bill which provided a differentiation

8 | between cont ests of OBen and closed prinmaries and provides
that jurisdiction to hear a contest of the election of a

9 | nenber of the Legislature is vested in_the ppllcable_hpuse.
Finally, the committee substitute elimnates the specific

10 | nunber” of persons nmaking up the el ection board and. provides
that a deputy sheriff mist be present at each polling place,

11 | rather than each precinct, during the voting hours.
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