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Abill to be entitled
An act relating to gane pronotions; anending s.
849.094, F.S.; redefining the terns "gane
pronmotion" and "operator" and defining the term
"ol der individual"; prohibiting certain acts in
connection with gane pronotions and advertising
and pronotional nmaterial therefor; requiring
certain information to be printed on envel opes
and certain information to be printed on
advertising and pronotional nateri al
distributed in connection with a gane pronotion
to the public through the mail; revising
provisions relating to nmai ntenance and
di stribution of winner lists; providing
penalties, including increased penalties when
an unl awful act is against an ol der individual
anending s. 721.111, F.S.; correcting a cross
reference, to conform providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 849.094, Florida Statutes, is
amended to read:

849. 094 Gane pronotion for tA—econnreet+on—wth sal e of
consuner products or services.--

(1) As used in this section, the term

(a) "Gane pronotion" nmeans, but is not limted to, a
contest, ganme of chance, sweepstakes,or gift enterprise,
conducted within er—threughout the state or offered to any
person in this state for the purpose of selling, pronoting, or
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1| advertising a consuner product or service being offered to the
2 | publ i c angd—ether—states—+n—conhecti-on—wth—the—sate—of
3 | eonsurer—protduets—or—servieesand in which the el enents of
4 | chance and prize are present. The termincludes, but is not
5|]limted to, enterprises commonly known as "matching," "instant
6| winner," or "presel ected sweepstakes" which invol ve the
7| distribution of winning nunbers or gane pi eces desi ghated as
8 | such in the gane pronotion rul es. However— gafe—prorotion™
9 itz rot—be—eoen Hed—to—app o—bingo—ane ordaeted
10 | ptrstant—to—s—849-0931-
11 (b) "Operator" neans any person, firm corporation, or
12 | association or agent or enployee thereof who pronotes,
13 | operates, or conducts a gane pronotion, or on whose behal f a
14 | gane pronotion is pronoted, operated, or conducted, except any
15| charitabl e nonprofit organization
16 (c) "dder individual" nmeans an individual who is 60
17 | years of age or ol der.
18 (2) It is unlawful for any operator
19 (a) To design, engage in, pronote, or conduct steh a
20 | gane pronot i on—hA—eornecton—w-th—the—prorption—or—sate—of
21 | consurrer—products—or—services;-wherein the wi nner may be
22 | predeterm ned or which allows the game to fay be mani pul at ed
23| or rigged so as to:
24 1. Allocate a winning gane or any portion thereof to
25| certain | essees, agents, or franchises; or
26 2. Alocate a winning gane or part thereof to a
27 | particular period of the ganme pronotion or to a particul ar
28 | geographic area. ;-
29 (b) Arbitrarily to renove, disqualify, disallow or
30 | reject any entry. -
31 (c) To fail to award prizes offered. ;-
2
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(d) To print, publish, or circulate literature or
advertising material used in connection with such gane
pronmotions which is fal se, deceptive, or m sleading.;—ofr

(e) To require an entry fee, paynent, purchase, or
proof of purchase as a condition of entering a gane pronotion
or to represent that an entry fee, paynent, purchase, or proof

of purchase is a condition of entering a gane pronotion or

wi || enhance the chances of w nning.

(f) To fail to make clearly and conspi cuously on any

envel ope containing advertising and pronotional materi al

distributed in connection with a gane pronotion to the public

through the mail, the follow ng disclosures in 16-point font:

1. The statenent "This is a gane pronotion that

i nvol ves chance. You have not automatically won."

2. The nanme and physical address of the operator

3. Atoll-free nunber of the operator whom persons nay

call for answers to questions they have about the gane

pronoti on.

Thi s paragraph does not apply to direct mail necessary to the

accounting of an existing business relationship with

consuners, provided the disclosures otherwi se required on the

envel ope are clearly and conspi cuously nade in the sane nanner

in any advertising and pronotional naterial offering a gane

pronmotion included therein. This paragraph al so does not apply

to tineshare prize and gift pronotional offers defined in s.
721.111.
(g) To fail to make clearly and conspicuously on the

top of the first page of all advertising and pronotiona

material distributed in connection with a gane pronotion to

the public through the mail regardl ess of whether an envel ope
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1|is used, the follow ng disclosures in 16-point font: "This

2| offer includes a gane pronotion that involves chance. You have
3| not automatically won. Your chances of winning are...(insert
4 | applicable mathematical probability).... No purchase is

5] required either to win a prize or to increase your chances of
6| winning a prize." This paragraph does not apply to tineshare
7| prize and gift pronotional offers defined in s. 721.111

8 (3)(a) The operator of a ganme pronotion in which the

9 | total announced value of the prizes offered is greater than
10 | $5,000 shall file with the Departnent of State a copy of the
11 | rules and regul ati ons of the gane pronotion, including a

12 | statenent setting forth the begi nning and endi ng dates of the
13 | gane pronotion,and a list of all prizes and prize categories
14 | offered at | east 7 days before the comencenent of the gane
15| pronotion. Such rules and regul ations may not thereafter be
16 | changed, nodified, or altered. The operator of a gane

17 | pronotion shall conspicuously post the rules and regul ati ons
18 | of such gane pronotion in each and every retail outlet or

19 | pl ace where such ganme pronotion may be played or participated
20| in by the public. The operator andg shall also publish the
21| rules and regulations in all ganme pronotion material s that
22 | offer a chance to enter and that are distributed to the public
23| through the nmail in no less than 12-point font inA—atH-
24 | atvertising——copyused—in—econnection—therewrth. Al
25 | advertisenents pertaining to the gane pronotion nust indicate
26 | the address and tel ephone nunber where such rules and
27 | regul ati ons can be obtained. Such rules and regul ati ons nust
28 | be nade available to the public without charge upon request.
29 (b) An operator may not distribute direct-mi
30 | advertising or pronotional material in connection with a gane
31| pronotion to any person who has requested or whose guardi an or
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agent has requested on such person's behalf that the person's

nane be del eted from such ganme pronotion distribution. Such a

request nust be processed by the operator within 60 days after
r ecei pt . Rath-o—ant—tetevisi-on—anhouhcerents—may—+ndicate—that
I I I Lot 1 abt L I
fromthe—operator—of—thepronption—
(c) A nonrefundable filing fee of $100 shall acconpany

each filing and shall be deposited into the Division of

Li censing Trust Fund to be used to pay the costs incurred in

admi ni stering and enforcing the provisions of this section.
(d) The filing or acceptance of any infornmation or

docunents pursuant to this section does not constitute

registration or a determnation of conpliance or applicability

of any provision set forth in this section.

(4)(a) Every operator of such a gane pronotion in
whi ch the total announced val ue of the prizes offered is
greater than $5,000 shall establish a trust account, in a
nati onal or state-chartered financial institution, with a
bal ance sufficient to pay or purchase the total value of al
prizes offered. On a formsupplied by the Departnent of State,
an official of the financial institution holding the trust
account shall set forth the dollar anpbunt of the trust
account, the identity of the entity or individual establishing
the trust account, and the nanme of the gane pronotion for
whi ch the trust account has been established. Such form shal
be filed with the Departnent of State at |east 7 days in
advance of the commencenent of the gane pronotion. In |lieu of
establ i shing such trust account, the operator nay obtain a
surety bond in an anount equivalent to the total value of al
prizes offered; and such bond shall be filed with the
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Departnent of State at |east 7 days in advance of the
commencenent of the gane pronotion.

1. The noneys held in the trust account may be
withdrawn in order to pay the prizes offered only upon
certification to the Departnent of State of the name of the
W nner or winners and the anobunt of the prize or prizes and
t he val ue t her eof.

2. |If the operator of a gane pronotion has obtained a
surety bond in lieu of establishing a trust account, the
anount of the surety bond shall equal at all tinmes the total
anount of the prizes offered.

(b) The Departnent of State nmay waive the provisions
of this subsection for any operator who has conducted gane
promotions in the state for not less than 5 consecutive years
and who has not had any civil, crimnal, or admnistrative
action instituted against himor her by the state or an agency
of the state for violation of this section within that 5-year
period. Such wai ver may be revoked upon the conm ssion of a
violation of this section by such operator, as deternined by
t he Departnent of State.

(5) Every operator of a gane pronotion in which the
total announced value of the prizes offered is greater than
$5, 000 shall mamintain for a period of 2 years fromthe date
the prizes have been awarded previde—the—PbPepartrent—of—State
wi-th a eertified |ist of the nanes and addresses of al
persons, whether fromthis state or fromanother state, who

have won prizes that whiteh have a val ue of greater mete than
$100 , i ;

v

Y/ Ci Cl AT,

i i . The operator shall provide a copy of the
list of winners, without charge, to any person who requests
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it. The operator shall provide a copy of the list of winners,

wi t hout charge, inmediately upon request by the Departnent of

State, the Departnment of Legal Affairs, or the office of the

(6) 7~ No operator shall force, directly or
indirectly, a | essee, agent, or franchi se dealer to purchase

or participate in any gane pronotion. For the purpose of this
section, coercion or force shall be presuned in these

ci rcunstances in which a course of business extendi ng over a
period of 1 year or longer is materially changed coi nci dent
with a failure or refusal of a | essee, agent, or franchise
dealer to participate in such gane pronotions. Such force or
coercion shall further be presuned when an operator advertises
general ly that ganme pronotions are available at its | essee
deal ers or agent deal ers.
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(7)t8)y(a) The Departnent of State nmay adopt rul es
pursuant to ss. 120.54 and 120.536(1) to adm nister the
provisions of this section and nay take adninistrative action
with respect to violations of this section shat—have—the

(b) \Whenever the Departnent of State or the Departnment
of Legal Affairs has reason to believe that a gane pronotion
is being operated in violation of this section, it may bring
an action in the circuit court of any judicial circuit in
whi ch the ganme pronotion is being operated in the nane and on
behal f of the people of the state agai nst any operator thereof
to enjoin the continued operation of such gane pronotion
anywhere within the state.

(8)t9)y(a) Any person, firm or corporation, or
associ ati on, e+ agent, or enpl oyee thereof, or any operator

who engages in any acts or practices stated in this section to

be unl awf ul —er—vwho—vi-otates—any—of—therutes—andregutations
made—purstant—to—this—seet+on—is guilty of a m sdeneanor of

t he second degree, punishable as provided in s. 775.082 or s.
775.083. However, when such unlawful acts or practices are

comm tted against an older individual, the operator is guilty

of a m sdeneanor of the first degree, punishable as provided
ins. 775.082 or s. 775.083.
(b) Any person, firm or corporation, or association

agent, or enployee thereof, or any operator,who viol ates any

provision of this section or any of the rul es adopted and

regutations—rade pursuant to this section shall be liable for

an adm nistrative fine or & civil penalty of not nore than

$1, 000 for each such violation, which shall accrue to the
state and may be recovered in any a—<eiwi+ action brought by
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the Departnent of State or the Departnent of Legal Affairs.
However, when such violation is conmitted agai nst an ol der

i ndividual, the anmobunt of the fine or penalty shall be not

nore than $5, 000 for each such viol ation

(9) £36) This section does not apply to actions or
transactions regul ated by the Departnent of Business and
Prof essi onal Regulation or to the activities of nonprofit
organi zations or to any other organi zati on engaged i n any
enterprise other than the sal e of consunmer products or
servi ces. Subsections (3), (4), (5), and (6);—ant—<{#r-and
par agr aph(7) (8)(a) and any of the rules made pursuant thereto
do not apply to television or radi o broadcasting conpani es
Iicensed by the Federal Conmunications Conmi ssion

Section 2. Subsection (2) of section 721.111, Florida
Statutes, is anended to read:

721.111 Prize and gift pronotional offers.--

(2) A gane pronotion, such as a contest of chance
gift enterprise, or sweepstakes, in which the el enents of
chance and prize are present nmay not be used in connection
with the offering or sale of tineshare periods, except for
drawi ngs, as that termis defined in s. 849.0935(1)(a), in
which no nore than 10 prizes are pronoted and in which al
pronmoted prizes are actually awarded. Al such draw ngs nust
neet all requirenents of this chapter and of ss. 849.092 and
849.094(1), (2), and(6)tH-

Section 3. This act shall take effect October 1, 1999.
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