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By Representative C. Smith

1 Abill to be entitled

2 An act relating to white collar crine; creating
3 sS. 775.088, F.S.; defining "white coll ar

4 crime"; providing penalties; specifying

5 circunstances in which a white collar crine

6 becones an aggravated white collar crineg;

7 providing increased penalties for aggravated

8 white collar crines; defining "victint;

9 creating s. 775.0881, F.S.; providing for

10 preservation of property in cases of aggravated
11 white collar crinme; providing for fines and

12 restitution; providing for notice; providing

13 for prelimnary injunctions, hearings, and

14 injunctive relief; authorizing the sale of

15 certain property under specified conditions;

16 requiring proceeds fromsuch sale to be

17 deposited with the court or as directed by the
18 court; providing for appraisal of property

19 under certain circunstances; providing for
20 protection of interests of innocent third
21 persons; authorizing the court to |iquidate
22 property and assets under certain
23 ci rcunstances; providing conditions for seizure
24 and forfeiture of property under the Florida
25 Contraband Forfeiture Act; providing for
26 severability; providing legislative intent with
27 regard to rul es changes; providing an effective
28 dat e.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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1 Section 1. Section 775.088, Florida Statutes, is

2| created to read

3 775.088 White collar crine; aggravated white collar
4| crinme; definition; penalties.--

5 (1) For the purposes of this section, "white collar
6| crinme" neans:

7 (a) The commission of or a conspiracy to commit any
8| felony offense specified in the followi ng chapters of the
9| Florida Statutes:

10 1. Chapter 560, relating to the Money Transnitters
11 | Code;

12 2. Chapter 812, relating to theft, robbery, and

13| rel ated cri nes;

14 3. Chapter 815, relating to conputer-related crines
15 4, Chapter 817, relating to fraudul ent practices;
16 5. Chapter 825, relating to abuse, neglect, and

17 | exploitation of elderly persons and di sabl ed adul ts;

18 6. Chapter 831, relating to forgery and

19 | counterfeiting;
20 7. Chapter 832, relating of violations involving
21 | checks and drafts;
22 8. Chapter 838, relating to bribery and ni suse of
23| public office;
24 9. Chapter 839, relating to offenses by public
25| of ficers and enpl oyees;
26 10. Chapter 895, relating to offenses concerning
27 | racketeering and illegal debts; or
28 11. Chapter 896, relating to offenses related to
29| financi al transactions;
30 (b) A felony offense conmmitted with the intent to
31| defraud, or the conspiracy to commit such an of fense;
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(c) A felony offense conmmitted with the intent to

tenporarily or permanently deprive a person of his or her

property, or the conspiracy to conmit such an of fense; or

(d) A felony offense, the conmi ssion of which involves

or results in a fraud or deceit upon any person, or the

conspiracy to conmit such an of fense.

(2) A person who conmits a white collar crine and, in

so doi ng:

(a) Victinmizes 10 or nore elderly persons, as defined
ins. 825.101(5);

(b) Victinizes 20 or nore persons, as defined in s.
1.01; or

(c) Victinizes the state, any state agency, any of the

state's political subdivisions, or any agency of the state's

political subdivisions

and thereby obtains or attenpts to obtain $100,000 or nore

commits an aggravated white collar crinme, and, foll ow ng

conviction, in addition to a sentence otherw se authorized by

| aw, such person shall be sentenced to a nandatory m ni mum

termof inprisonnment of 3 years unl ess sentenced under

subsection (3).

(3) A person who conmits an aggravated white collar

crinme and, in so doing:

(a) Victinmizes 20 or nore elderly persons, as defined
ins. 825.101(5);

(b) Victinizes 30 or nore persons, as defined in s.
1.01; or

(c) Victinizes the state, any state agency, any of the

state's political subdivisions, or any agency of the state's

political subdivisions

3
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and thereby obtains or attenpts to obtain $250, 000 or nore,

following conviction, in addition to a sentence ot herw se

aut hori zed by law, shall be sentenced to a nandatory m ni mum

termof inprisonnment of 7 years.

(4) A person having previously been convicted of an

aggravated white collar crine who thereafter comits another

aggravated white collar crine, followi ng conviction, in

addition to a sentence otherwi se authorized by |aw, shall be

sentenced to a mandatory nmininmumterm of inprisonnent of 15

years.
(5) In addition to a sentence otherw se authorized by

| aw, a person convicted of an aggravated white collar crine

shall also be liable for a fine not to exceed $500, 000 or

doubl e the val ue of the pecuniary gain or |oss, whichever is

greater.
(6) A person convicted of an aggravated white coll ar

crinme shall be liable for all costs and any restitution to

victinse of all crines, whether or not the victimis naned in

the information or indictnment. For the purpose of this

subsection, "victinl neans a person directly and proximately

harnmed as a result of the comm ssion of an offense for which

restitution nay be ordered, including, in the case of an

of fense that involves as an el enent a schene, conspiracy, or

pattern of crimnal activity, any person directly harmed by

t he defendant's crim nal conduct in the course of the schene,

conspiracy, or pattern. Hearings to deternine the identity of

qgualifying victins and the extent of restitution due them

shall be held follow ng the defendant's conviction, in

accordance with this section and s. 775.089.

4
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Section 2. Section 775.0881, Florida Statutes, is
created to read
775.0881 Aggravated white collar crine; preservation

of assets. --

(1) |If a person commits an aggravated white coll ar

crinme, as described in s. 775.088, which involves the

pecuniary gain or loss of $100,000 or nore, any asset or

property within or outside the state that is presently in the

control of that person, or any asset or property within or

outside the state that has been transferred by that person in

a manner which would constitute a preference under federa

bankruptcy laws or any transfer to sone third party subsequent

to the conmission of any crininal act, unless the transfer was

pursuant to a bona fide purchase for value, nmay be preserved

by the court in order to pay restitution and fines inposed

pursuant to s. 775.088. Upon conviction under s. 775.088,

property preserved under this section may be |levied on to pay

restitution and fines inposed by the court.

(2) To prevent dissipation or secreting of assets or

property, the prosecutor nmay, at the sane tine as or

subsequent to the filing of an indictnent or information

chargi ng an aggravated white collar crine, file a petition to

be heard by the crininal trial judge in the county in which

the accusatory pleading was filed seeking a prelininary

i njunction, the appointnent of a receiver, or any other

protective relief necessary to preserve the property or

assets. This petition shall commence a proceedi ng that shal

be pendent to the crinminal proceeding and nmintained solely to

effect the crimnal renedies provided for in this section

The proceedi ng shall not be subject to or governed by the

provisions of the Florida Rules of Civil Procedure. The
5
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petition shall allege that the defendant has been charged with

an aggravated white collar crine. The petition shall identify

that crimnal proceeding and the assets and property to be

affected by an order issued under this section

(3) A notice regarding the petition shall be provided,

by personal service or registered mail, to every person who

may have an interest in the property specified in the

petition. Additionally, the notice shall be published for at

| east 3 successive weeks in a newspaper of general circul ation

in the county where the property affected by an order issued

pursuant to this section is located. The notice shall state

that any interested person may file a claimwith the crinmina

trial court stating the nature and anount of the person's

clainmed interest. The notice shall set forth the tine within

which a claimof interest in the protected property is

required to be fil ed.

(4) |If the property to be preserved is real property,

the prosecutor shall record, at the tine of filing the

petition, a lis pendens in each county in which the rea

property is situated that specifically identifies the property

by | egal description and the nane of the owner of record.

(5) If the property to be preserved is an asset under

the control of a banking or financial institution, the

prosecutor, at the tine of the filing of the petition, may

obtain an order fromthe crimnal trial judge directing the

banking or financial institution to imedi ately di sclose the

account nunbers and val ue of the assets of the accused held by

the banking or financial institution. The prosecutor shal

file a supplenental petition, specifically identifying which

banki ng or financial institution accounts shall be subject to

a prelimnary injunction or other protective renedy.
6
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(6) A person claimng an interest in the protected

property may, at any tine within 30 days after the date of the

first publication of the notice of the petition, or within 30

days after receipt of actual notice, file a claimstating the

nature and anount of his or her interest in the property or

assets with the crimnal trial court of the county in which

the action is pending. A copy of the claimshall be served by

the cl ai mant on the prosecutor

(7) Before the filing of a crinminal case, a judge who

is assigned to the crimnal division of the circuit court in

the county where the petition is filed nmay issue a prelimnary

injunction in conjunction with, or subsequent to, the filing

of an allegation pursuant to this section. After the filing

of an information or indictnent in the underlying crimna

case, any hearing on a petition under this section shall be

heard by the crimnal trial judge assigned to that case. The

i mposition of fines and restitution pursuant to this section

shall be deternmned by the crimnal trial judge before whom

t he underlying offense i s sentenced.

(8) Concurrent with or subsequent to the filing of the

petition, the prosecutor nay nove the crimnal trial court

for, and the crininal trial court nay issue, the foll ow ng

orders to preserve the status quo of the property alleged in

the petition:

(a) An injunction to restrain any person from

transferring, encunbering, hypothecating, or otherw se

di sposi ng of the property.

(b) An order for appointnent of a receiver to take

possessi on of, care for, nmanage, and operate the assets and

property so that the property may be maintai ned and preserved.

In appropriate cases, the court nmay order that a receiver
7
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appoi nted pursuant to this section be conpensated for

reasonabl e expenditures made or incurred in connection with

t he possessi on, care, nmnagenent, and operation of any

property or assets subject to the provisions of this section.

(c) An order for a bond or other undertaking by the

defendant of a value sufficient to ensure the satisfaction of

restitution and fines inposed pursuant to this section. No

bond shall be required to be furnished by the prosecutor in

order to proceed under this section

(9) A prelimnary injunction shall not be granted nor

shall a receiver be appointed by the court until notice that

neets the requirenents of subsection (3) has been provided to

all known and reasonably ascertainable interested parties and

until a hearing has been held to deternine that an order is

necessary to preserve the property, pending the outconme of the

crimnal proceedings. Upon the application of the prosecutor

a prelimnary injunction nmay be issued by the court, ex parte,

pending a hearing in conjunction with or subsequent to the

filing of the petition. The prelininary injunction may be

based on the sworn declaration of a peace officer with

personal know edge of the crininal investigation that

establ i shes probabl e cause to believe that an aggravated white

collar crinme has taken place and that the anpunt of

restitution and fines established by this section exceeds or

equal s the worth of the assets subject to the prelininary

injunction. The declaration nmay include the hearsay

statenents of witnesses to establish the necessary facts. Upon

a showi ng of good cause to the court, the prelininary

i njunction may be issued wi thout notice.

(10) The defendant, or a person who has filed a claim

as provided in subsection (6), shall have the right to have
8
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1| the court conduct a hearing on the order to show cause within
2| 10 days after the service of the request for hearing upon the
3| prosecutor, in order to determ ne whether the prelininary

4] injunction should remain in effect, whether relief should be

5] granted fromany |lis pendens recorded pursuant to subsection

6 |(4), or whether any existing order should be nodified in the

7] interests of justice.

8 (11) In determ ning whether to issue a prelimnary

9] injunction in a proceedi ng brought by a prosecutor under this
10 | section, the crimnal trial court has the discretion to

11| consider any nmatter that it deens reliable and appropriate,

12 | includi ng hearsay statenents, in order to reach a just and

13 | equitabl e decision. The court shall weigh the relative degree
14 | of certainty of the outcone on the nerits and the consequences
15| to each of the parties of granting the interimrelief. |If the
16 | prosecution is likely to prevail on the nerits and the risk of
17 | the dissipation of assets outweighs the potential harmto the
18 | defendants and the interested parties, the court shall grant
19 | injunctive relief. The court shall give significant weight to
20| the followi ng factors:

21 (a) The public interest in preserving the property or
22 | assets throughout the litigation

23 (b) The difficulty of preserving the property or

24 | assets throughout the litigation when the underlying all eged
25| crines involve issues of fraud and noral turpitude.

26 (c) The fact that the requested relief is being sought
27 | by a public prosecutor or behalf of victins of aggravated

28 | white collar crines.

29 (d) The likelihood that substantial public harm has

30 | occurred when aggravated white collar crine is alleged to have
31| been conmitted.

9
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(e) The significant public interest involved in

conpensating the victins of white collar crinme and payi ng

court-inposed restitution and fines.

(12) The crinminal trial court in nmaking its orders nay

consider a defendant's request for the rel ease of a portion of

the property affected by this section in order to pay

reasonabl e legal fees in connection with the crinna

proceedi ng and any necessary and appropriate |living expenses

pending trial and sentencing, and for the purpose of posting

bail. The court shall weigh the needs of the public to retain

the property agai nst the needs of the defendant to retain a

portion of the property. The court shall consider the factors

listed in subsection (11) prior to naking any order to rel ease

property for these purposes.

(13) The crinminal trial court in making its orders

shal|l seek to protect the interests of any innocent third

person, including an i nnocent spouse, who can show that he or

she was not involved in the conmi ssion of any crimna

activity.
(14) Based upon a noticed notion brought by the

receiver appointed pursuant to subsection (2), the crinna

trial court nmay order an interlocutory sale of property naned

in the petition when the property is liable to perish, waste,

or be significantly reduced in value, or when the expenses of

nmai ntai ning the property are disproportionate to the val ue

thereof. The proceeds of the interlocutory sale shall be

deposited with the court or as directed by the court pending

determ nation of the proceeding pursuant to this section

(15) The crinminal trial court nay nake any orders that

are necessary to preserve the continuing viability of any

10
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| awf ul busi ness enterprise that is affected by the i ssuance of

a prelimnary injunction issued pursuant to this section

(16) The crinminal trial court in making its orders

shal|l seek to prevent any asset subject to a prelininary

i njunction under this section from perishing, spoiling, going

to waste, or otherw se being significantly reduced in val ue.

When the potential for dimnution in value exists, the court

shal | appoint a receiver to dispose of or otherw se protect

the value of the property or asset.

(17) A preservation order shall not be issued agai nst

any assets of a business that are not likely to be dissipated

and that may be subject to levy or attachnent to neet the

pur poses of this section.
(18) If the allegation that the defendant has
commtted an aggravated white collar crine is dismssed or

found by the trier of fact to be untrue, any prelimnary

i njunction issued pursuant to this section shall be dissolved.

If ajury is the trier of fact and the jury is unable to reach

a unani nous verdict, the court shall have the discretion to

continue or dissolve all or a portion of the prelinmnary

i njunction based upon the interests of justice. However, if

the prosecutor elects not to retry the case, any prelimnary

i njunction issued pursuant to this section shall be dissolved.

(19) |If the defendant is convicted of aggravated white

collar crinme, the crimnal trial judge shall continue the

prelimnary injunction until the date of the crimnna

sentencing and shall nmake a finding at that tine as to what

portion, if any, of the property or assets subject to the

prelimnary injunction shall be levied on to pay fines and

restitution to victins of the crine. The order inposing fines

and restitution nay exceed the total worth of the property or
11
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assets subjected to the prelinmnary injunction. The court may

order the imedi ate transfer of the property or assets to

sati sfy any judgnent and sentence made pursuant to this

section. Additionally, upon notion of the prosecutor, the

court may enter an order as part of the judgnent and sentence

nmaki ng the order inposing fines and restitution pursuant to

this section enforceabl e under chapter 55.

(a) Additionally, the court shall order the defendant

to make full restitution to the victimor to nmake restitution

to the victimbased on his or her ability to pay. The paynent

of the restitution ordered by the court pursuant to this

section shall be made a condition of any probation granted by

the court. Notwi thstanding any other provision of law, the

court may order that the period of probation continue for up

to 10 years or until full restitution is nade to the victim

whi chever is earlier

(b) The sentencing court shall retain jurisdiction to

enforce the order to pay additional fines and restitution and,

in appropriate cases, may initiate probation violation

proceedi ngs or contenpt of court proceedi ngs agai nst a

defendant who is found to have willfully failed to conply with

any |lawful order of the court.

(c) |If the execution of judgnent is stayed pendi ng an

appeal of an order of the court pursuant to this section, the

prelimnary injunction shall be maintained in full force and

effect during the pendency of the appell ate period.

(20) The order inposing fines and restitution shal

not affect the interest of any third party in real property

that was acquired by a bona fide purchaser for value prior to

the recording of the lis pendens. If any assets or property

affected by this section are subject to a valid lien
12
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nortgage, security interest, or interest under a conditiona

sal es contract and the ampunt due to the holder of the |ien

nortgage, interest, or contract is |less than the appraised

val ue of the property, that person may pay to the state or the

| ocal governnental entity that initiated the proceeding the

anmount of the difference between the apprai sed value of the

property and the anpbunt of the |lien, nortgage, security

interest, or interest under a conditional sales contract. The

state or local governnental entity shall relinquish all clains

to the property upon recei pt of such paynent. |f the hol der of

the interest elects not to make such paynent to the state or

| ocal governnental entity, the interest in the property shal

be deened transferred to the state or |ocal governnental

entity and any indication of ownership of the property shal

be confirnmed by the state or local governnental entity. The

apprai sed val ue shall be determ ned by the date judgnent is

entered either by agreenent between the holder of the lien,

nortgage, security interest, or interest under a conditiona

sal es contract and the governnental entity involved, or, if

t hey cannot agree, by a court-appoi nted apprai ser for the

county in which the action is brought. A person holding a

valid lien, nortgage, security interest, or interest under a

conditional sales contract shall be paid the appraised val ue

of his or her interest.

(21) In making its final order, the court shall seek

to protect the legitimtely acquired interests of any innocent

third person, including an i nnocent spouse, who can show t hat

he or she was not involved in the conmi ssion of any crimna

act .

(22) In all cases in which property is to be levied on

pursuant to this section, a receiver appointed by the court
13
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1| shall be enpowered to liquidate all property or assets which
2| shall be distributed in the followi ng order of priority:

3 (a) To any bona fide holder of a valid |lien, nortgage,
4] or security interest that has been perfected in the nmanner

5| prescribed by law prior to the institution of proceedings

6 | under this section, up to the anount of that interest in the
7| property or proceeds.

8 (b) To any victimas restitution for any fraudul ent or
9| unlawful act alleged in the indictnent or infornmation

10 (c) To any victimas restitution for any fraudul ent or
11 | unl awful act connected to or involved in the crines all eged,
12 | whether or not the victimis specifically naned.

13 (d) To the receiver or court-appoi nted appraiser for
14 | reasonabl e expenditures incurred in connection with the sale
15| of the property or liquidation of assets, including reasonable
16 | expenditures for any necessary repairs, storage, or

17 | transportation of any property |evied on under this section.
18 (e) For paynent of any fine inposed pursuant to this
19 | section. The proceeds obtained in paynent of a fine shall be
20| paid to the fine and forfeitures fund of the county in which
21| the judgnent was entered. The proceeds fromthe fine first
22 | shall be used by a county to reinburse prosecutors and | aw

23 | enforcenent agencies for the reasonable costs of investigation
24 | and prosecution of cases brought under this section

25 (23) Unless otherw se expressly provided by |law, the
26 | renedi es or penalties provided by this section are cunmul ative
27| to each other and to the renedi es or penalties avail abl e under
28| all other laws of this state. If a fine is inposed under this
29 | section, it shall be inlieu of all other fines that may be
30 | i nposed pursuant to any other provision of law for the crines
31| for which the defendant has been convicted in the action

14
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(24) I1f, at any tine following the institution of a

proceedi ng under this section, the state can establish that

property preserved under this section or sone portion thereof

is subject to the provisions of the Florida Contraband

Forfeiture Act, that property or portion thereof may be seized

and proceedings for forfeiture may be instituted under that

act .

(25) It is the intent of this section and the

Legislature to accord the utnost comty and respect to the

constitutional prerogatives of Florida's judiciary, and

nothing in this act should be construed as an effort to

i mpi nge upon those prerogatives. To that end, should any court

of conpetent jurisdiction enter a final judgnent concludi ng or

declaring that any provision of this section inproperly

encroaches upon the authority of the Florida Suprene Court to

determne the rules of practice and procedure in Florida

courts, the Legislature hereby declares its intent that any

such provision be construed as a request for rul e change

pursuant tos. 2, Art. V of the State Constitution and not as

a mandatory legislative directive.

Section 3. If any provision of this act, or the

application thereof to any person or circunstance is held

invalid, the invalidity shall not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.
Section 4. This act shall take effect October 1, 2000.

15
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3
Defines the offense "white collar crine," Provides

4 penal ties, Specifies circunmstances in which a white
collar crinme becones an aggravated white callar crine,

5 Provi des i ncreased penaltiées for ag?ravated white col | ar
crinmes. Provides for preservation of property in cases of

6 aggravated white collar crine. Defines "victim" Provides
for fines and restitution. Provides for notice. Provides

7 for prelimnary injunctions, hearings, and |n{unct|ve
relief, Authorizes the sale of certain property under

8 speci fied conditions. Requires proceeds from such sale to
be deposited with the court or as directed bY the court

9 Provi des for apBralsaI of property under certain
circunstances. Provides for protection of interests of

10 i nnocent third persons. Authorizes the court to liquidate
property and assets under certain circunstances. Provides

11 conditions for seizure and forfeiture of property under
the Florida Contraband Forfeiture Act. Provi des for

12 severability. Provides Ieglslatlve intent with regard to
authority of the Florida Suprene Court to determ ne rules

13 of practice and procedure.
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