Florida Senate - 2000 SB 1232
By Senator Celler

29-639-00
1 A bill to be entitled
2 An act relating to viatical settlenents;
3 anmending s. 626.9911, F. S.; nodifying
4 definitions; anending s. 626.9912, F.S.
5 prescribing information to be included in an
6 application for a viatical settlenent provider
7 license; nodifying prerequisites for |icensure
8 anmending s. 626.9921, F.S.; providing for
9 approval and di sapproval by the Departnment of
10 I nsurance of viatical settlenent purchase
11 agreenent fornms and other forns necessary to
12 effectuate a viatical settlenent transaction
13 requiring approval by the departnment of the
14 organi zati onal docunents of any trust to be
15 used by a viatical settlenent provider
16 anending s. 626.9922, F.S.; requiring licensees
17 to maintain books and contracts relating to
18 viatical settlenment contracts or viatica
19 settl enment purchase agreenents at their hone
20 office for a prescribed tine; creating s.
21 626. 99236, F.S.; providing for certain
22 di scl osures to viatical settlenent purchaser
23 after purchase of the agreenent; anending s.
24 626. 9924, F.S.; renpbving a requirenent that a
25 vi ator acknow edge t he existence of a
26 catastrophic or life-threatening ill ness;
27 requiring a provider to notify an insurer of a
28 policy that is to be transferred that the
29 policy has or will becone the subject of a
30 viatical agreement; requiring notice to the
31 insured if the owner of an insurance policy is
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not the insured; creating s. 626.99245, F.S.
providing for the application of other states

| aws under certain circunstances; anending s.
626. 9925, F.S.; authorizing the department to
adopt rules; creating s. 626.99285, F.S.
expandi ng statutory authority of the departnent
to regulate viatical settlenents; providing an
ef fective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (6), (7), (8), and (10) of
section 626.9911, Florida Statutes, are anended and subsecti on
(12) is added to that section to read:

626.9911 Definitions.--As used in this act, the term

(6) "Viatical settlenent provider" neans a person who
in this state, fromthis state, or with a resident of this
state, effectuates a viatical settlenent contract. The term
does not i ncl ude:

(a) Any bank, savings bank, savings and | oan
association, credit union, or other licensed |ending
institution that takes an assignnent of a |life insurance
policy as collateral for a | oan

(b) Alife and health insurer that has |awfully issued
a life insurance policy that provides accelerated benefits to
terminally ill policyholders or certificateholders; or

(c) Any natural person who enters into no nore than
one viatical settlenent contract with a viator in 1 cal endar
year, unless such natural person has previously been |licensed
under this act or is currently |licensed under this act.
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(d) A trust that neets the definition of a "rel ated
provider trust."
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22 (e)fg)yr Aviator in this state.

23 (f)th)yr Aviatical settlenment purchaser

24 (7) "Viator" neans the owner of a life insurance

25| policy or a certificatehol der under a group policy inAstring
26 | thet+Hfte—of—an—individual—wth—a—catastrophiec——or

27 | Hfe-threatenrng—i+tHness—oer—condition who enters or seeks to
28 | enter into a viatical settlenment contract. This term does not
29 | include a viatical settlenent purchaser or a viatica

30 | settlenment provider or any person acquiring a policy or
3l|interest in a policy froma viatical settlenent provider, nor

3
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

ida Senate - 2000 SB 1232
39-00

56°8
does it include an independent third-party trustee or escrow
agent .

(8) "Related provider trust" neans a trust established
by a viatical settlenent provider for the sole purpose of
entering into or owning viatical settlenent contracts. This
term does not include an independent third-party trustee or
escrow agent or a trust that does not enter into agreements
with a viator wviatiecal——settterment—purehaser. A related
provider trust shall be subject to all provisions of this act
that apply to the viatical settlenent provider who established
the related provider trust, except s. 626.9912, which shal
not be applicable. A viatical settlenent provider nay
establish no nore than one rel ated provider trust, and the
sol e trustee of such related provider trust shall be the
viatical settlenent provider |icensed under s. 626.9912. The
nane of the licensed viatical settlenent provider shall be
included within the nane of the related provider trust.

(10) "Viatical settlenent purchaser" neans a person
other than a licensee under this part, an—acered-tetdinvestor

fer—the—viat+ecal—setttenent—providers-who gi ves a sum of nopney

as consideration for a life insurance policy or an interest in
the death benefits of a life insurance policy which has been
or will be the subject of a viatical settlenent contract, for
t he purpose of deriving an econonic benefit. The—above
references—toRule561—Regutation—b-andRate—1t44(a)—-of the

I I - I ettt et ini

{ kel e w I .
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1 (11) "Viatical settlenent sales agent" neans a person

2| other than a licensed viatical settlenent provider who

3 | arranges the purchase through a viatical settlenent purchase

4 | agreenent of a life insurance policy or an interest in alife

5| insurance policy.

6 (12) "Viated policy" nmeans a life insurance policy, or

7] acertificate under a group policy, which is the subject of a

8| viatical settlenent contract.

9 Section 2. Subsection (1), paragraph (f) of subsection
10 ] (3), subsection (4), and paragraph (b) of subsection (5) of
11 | section 626.9912, Florida Statutes, are anended to read:

12 626. 9912 Viatical settlenent provider |license

13 | required; application for license.--

14 (1) AFter—Juby—1—31996,-A person nay not performthe
15 ] functions of a viatical settlenent provider as defined in this
16 | act or enter into or solicit a viatical settlenent contract

17 | without first having obtained a license fromthe departnent.
18 (3) In the application, the applicant nust provide al
19 | of the foll ow ng:

20 (f) Al applications, viatical settlenent contract

21| fornms, viatical settlenent purchase agreenent forns ratifg

22 | mandats, and other related forns proposed to be used by the
23 | appli cant.

24 (4) The departnent may not issue a license to an

25| entity other than a natural person if it is not satisfied that
26 | all officers, directors, enployees, stockhol ders, and

27 | partners, and any other persons who exercise or have the

28 | ability to exercise effective control of the entity or who

29 | have the ability to influence the transaction of business by
30| the entity neet the standards of this act and have not

31| violated any provision of this act or rules of the departnent
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related to the business of viatical settlenment contracts or
viatical settlenent purchase agreenents.

(5) Upon the filing of a sworn application and the
payment of the license fee, the departnent shall investigate
each applicant and may issue the applicant a license if the
departnment finds that the applicant:

(b) Is conpetent and trustworthy and intends to act in
good faith in the business authorized by the |icense applied

Section 3. Section 626.9921, Florida Statutes, is
anended to read:

626.9921 Filing of forns; required procedures;
approval . - -
(1) Awviatical settlenent contract form a viatical

settl enment purchase agreenent,or any related formthat is

necessary to effectuate a viatical settlenent transaction nay

be used in this state only after the viatical settlenent
provider or any related provider trust has filed the formwth
the departnent and only after the form has been approved by
t he depart nent.

(2) The contract formor related formnust be filed
with the departnent at | east 60 days before its use. A
contract formor related formis considered approved on the
60th day after its date of filing unless it has been
previously di sapproved by the departnent. The departnent nust
di sapprove a viatical settlenent contract form viatica
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settl enment purchase agreenent,or related formthat is

unreasonabl e, contrary to the public interest, discrimnatory,
or msleading or unfair to the viator or the purchaser

(3) If aviatical settlenent provider elects to use a
related provider trust in accordance with this act, the
viatical settlenent provider shall file notice of its
intention to use a related provider trust with the departnent,
i ncluding a copy of the trust agreenent of the related
provider trust. The organi zational docunents of the trust nust

be subnitted to and approved by the departnent prior to the

transacting of business by the trust.

Section 4. Subsection (2) of section 626.9922, Florida
Statutes, is anended to read:

626. 9922 Exani nation. --

(2) Al accounts, books and records, docunents, files,

contracts,and other information relating to all transactions
of viatical settlenment contracts or viatical settlenment

pur chase agreenents nust be maintained by the |licensee for a
period of at least 3 years after the death of the insured and
nmust be available to the departnent for inspection during
reasonabl e busi ness hours. Al such records nust be nmintai ned

at the |licensee's hone office.
Section 5. Section 626.99236, Florida Statutes, is
created to read

626. 99236 Disclosures to viatical settlenent

purchasers after the purchase.--The viatical settlenent

provider, itself or through anot her person, shall provide in

writing the follow ng disclosures to any investor within 45

days after the effectuation of the viatical settlenent

pur chase agreenent :
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(1) The life expectancy used by the provider in

determning the price paid to the viator

(2) The nane and address of the insurance conpany, the

policy nunber, and the date of issue of the viated policy.

(3) The nane, address, experience, and qualifications

of the person issuing the |ife expectancy certification

(4) The nane and address of any person providing

€SCr ow servi ces.

(5) The type of life insurance policy offered or sold,

including whole life, termlife, and universal life, or a

group policy certificate and the current status or condition

of such policy, together with any additional benefits

contained within the policy.

(6) The frequency with which the provider will provide

the status of the health condition of the insured to a

pur chaser.

Section 6. Subsection (1) of section 626.9924, Florida
Statutes, is anended and new subsections (7) and (8) are added
to that section to read

626. 9924 Viatical settlenent contracts; procedures;
resci ssion. --

(1) Awviatical settlenent provider entering into a
viatical settlenent contract with any viator nust first obtain
a wtnessed docunent in which the viator consents to the

viatical settlenent contract, acknowtedges—the—catastrophic—or
H-fe—threatening—i+Hnessyrepresents that he or she has a ful

and conpl ete understanding of the viatical settlenent contract
and the benefits of the life insurance policy, releases his or
her nedi cal records, and acknow edges that he or she has
entered into the viatical settlenent contract freely and
voluntarily.
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1 (7) Wthin 20 days after a viator executes docunents
2 | necessary to transfer rights under an insurance policy, the
3| provider nust give notice to the insurer of the policy that
4] the policy has or will becone a viated poli cy.

5 (8) If the owner of the insurance policy is not the
6 | insured, the provider shall notify the insured that the policy
7 | has beconme the subject of a viatical settlenent contract

8| within 20 days after the transfer of rights under the

9] contract.

10 Section 7. Section 626.99245, Florida Statutes, is
11 | created to read:

12 626. 99245 Conflict of regulation of viaticals.--

13 (1) Awviatical settlenent provider who, fromthis

14 | state, enters into a viatical settlenent purchase agreenent
15| with a purchaser who is resident of a state other than

16 | Florida, which state has enacted statutes or adopted

17 | regul ations governing viatical settlenent purchase agreenents,
18 | shall be governed in the effectuation of that viatica

19 | settl enent purchase agreenent by the statutes and regul ations
20| of the purchaser's state of residence.

21 (2) Awviatical settlenent provider who, fromthis

22| state, enters into a viatical settlenent contract with a

23| viator who is resident of a state other than Florida, which
24 | state has enacted statutes or adopted regul ati ons governing
25| viatical settlenent contracts, shall be governed in the

26 | effectuation of such viatical settlenment contract by the

27 | statutes and regulations of the viator's state of residence.
28 (3) The burden of proof for any exception clained

29 | under this section rests with the |licensee.

30 Section 8. Section 626.9925, Florida Statutes, is
31 | anended to read
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1 626. 9925 Rul es.--The departnent nmay adopt rules to

2 | adm ni ster inpterent this act, including rules establishing

3| standards for evaluating advertising by licensees;and rules

4| providing for the collection of data, for disclosures to

5| viators or purchasers, and for the reporting of nedica

6 | evaluations; and rules defining terns used in this act and

7 | prescribing recordkeeping requirenents relating to executed

8| viatical settlenent contracts and viatical settlenent purchase
9 | agreenents.

10 Section 9. Section 626.99285, Florida Statutes, is

11 | created to read:

12 626. 99285 Applicability of Florida |nsurance Code.--In
13| addition to other applicable provisions cited in this chapter
14 | the departnent has the authority granted under ss. 624. 310,

15 ] 626.901 and 626.989 to regulate viatical settlenment providers,
16 | viatical settlenent brokers, viatical settlenent sal es agents,
17 | viatical settlenent contracts, viatical settlenent purchase
18 | agreenents, and viatical settlenent transactions.

19 Section 10. This act shall take effect July 1, 2000.
20

21
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2 SENATE SUVMMARY

3 Anmends various provisions relating to the Viatica
Settlenment Act. Modifies definitions applicable to the

4 act. Requires an applicant for a viatical settl|enent
provider license to include specified information in the

5 application formfor the viatical sett|enent purchase
agreenent. Mddifies conditions under which the Department

6 of I nsurance nmay aPprove or dlsaPprove an application
Requi res depart nental aPprovaI of the organi zati onal

7 docunents of any trust to be used by a viatical .
sett| enent PFOVIder, Requires |icensees to nmintain books

8 and contracts relating to viatical settlenent contracts
or viatical settlenent purchase agreenents at their hone

9 office for a prescribed tine. ReqlUires certain .
di scl osures to be given to purchasers of a viatical

10 sett| enment agreenent_ after the purchase. Del etes the
requi renment that a viator acknow edge the existence of a

11 catastrophic or life-threatening ill'ness. Requires a
rovider to notlfY an i nsurer of a pQ|IC% that 1s to be

12 ransferred that the policy has or will becone a viatica
policy. Requires notice to the insured if the owner of an

13 Insurance policy in not the insured. Provides for the
application of other states' |aws under certain

14 cl rcunstances. Authorizes the department to adopt rul es.

15 Expands the departnment's authority to regul ate.
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