Florida Senate - 2000 CS for CS for SB 1338

By the Cormittees on Regul ated I ndustries, Fiscal Resource and
Senat or Hor ne

315-2100- 00

1 A bill to be entitled

2 An act relating to conmuni cations services;

3 creating ch. 202, F.S., the Comrunications

4 Services Tax Sinplification Law, providing

5 definitions; providing for taxation of the sale
6 of communi cations services, effective January
7 1, 2002; providing for the rate of the tax on
8 the sales price of communications services and
9 on the cost of operating a substitute

10 communi cati ons system providing for

11 conputati on by the Revenue Estinmating

12 Conference of a rate applicable to

13 direct-to-honme satellite service and for

14 approval by the Legislature; providing for

15 collection and renmittance of the taxes on

16 communi cati ons services inposed by chapters 202
17 and 203, F.S., on a conbined basis; providing a
18 limtation on such taxes on certain interstate
19 communi cati ons services; requiring the
20 purchaser to obtain a direct-pay permt;
21 provi di ng exenptions for certain sales to
22 resi dential househol ds, to governnental
23 entities, and to certain religious or
24 educati onal organizations; providing
25 legislative intent with respect to future
26 findings of invalidity, exenptions, and |oca
27 governnent franchi se fees; providing for
28 credits for taxes paid in other jurisdictions;
29 provi di ng special provisions for users of
30 substitute comruni cations systens; providing
31 for paynent and collection of the taxes on
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1 communi cations; providing for sales for resale;

2 providing requirenents for registration of

3 deal ers of comruni cations services; providing

4 penalties; providing for fees; providing for

5 annual resale certificates; providing

6 procedures for revocation of registration

7 providing for disposition of the proceeds of

8 t he taxes on conmuni cati ons services;

9 aut hori zing counties and nunicipalities to | evy
10 a discretionary | ocal conmunications services
11 tax; providing intent regarding tax rates;

12 providing for inposition of a discretionary

13 sal es surtax levied by a county or school board
14 under s. 212.055, F.S., as a loca

15 communi cati ons services tax; providing for

16 application of local taxes to substitute

17 communi cati ons systens; providing a limtation
18 on local taxes on certain interstate

19 communi cati ons services; requiring the

20 purchaser to obtain a direct-pay permt;

21 providing for use of tax revenues; providing

22 for credit against |local taxes for fees

23 requi red under a franchi se agreenent; providing
24 for conputation by the Revenue Estinmating

25 Conference of the initial and maxi mumrates for
26 | ocal taxes and providing for approval by the
27 Legi sl ature; providing for effectiveness of the
28 initial rates and for increase by energency

29 ordi nance under certain conditions; requiring
30 provi ders of communi cations services and | oca
31 taxing jurisdictions to furnish information
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1 providing for determ nation by the Revenue

2 Esti mati ng Conference of a rate conversion

3 factor for counties and school boards that |evy
4 a discretionary sales surtax and providing for
5 approval by the Legislature; providing for

6 certain automatic rate reductions; providing

7 for effective dates and notification with

8 respect to adoption, repeal, or rate changes of
9 | ocal taxes; providing procedures and

10 requirements for determ nation of the |oca

11 taxing jurisdiction in which a service address
12 is located; providing for creation of an

13 el ectroni ¢ database by the Departnent of

14 Revenue; providing for certification of

15 dat abases by the departnent; providing effect
16 on deal ers who do not use the specified nethods
17 for such determination; providing procedures

18 and requirenents for refunds or credits of

19 communi cati ons services taxes; specifying that
20 the authority of public bodies to require taxes
21 or other inpositions fromdeal ers of

22 communi cati ons services for occupying roads and
23 rights-of-way is preenpted by the state;

24 prohi biting public bodies fromlevying

25 speci fi ed taxes and other charges; providing

26 for jurisdiction for suits agai nst deal ers;

27 providing for dealers not qualified to do

28 business in this state; specifying powers of

29 the departnent; providing for rules; providing
30 requirenents for the filing of returns and

31 payment of taxes; providing penalties;
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1 providing for rules for self-accrual; providing
2 for a dealer's credit; providing penalties for
3 failure to file returns or for filing fal se or
4 fraudul ent returns; providing for credits or

5 refunds for bad debts; requiring certain

6 dealers to remt taxes by electronic funds

7 transfer and nmake returns through an el ectronic
8 data interchange; providing for paynent of

9 t axes upon sale or quitting of business;

10 providing for notice to certain persons

11 regardi ng a deal er's delinquency and providing
12 such persons' duties; providing a penalty;

13 providing for cooperation of state and | oca

14 agenci es; providing that taxes coll ected becone
15 governnment funds; providing penalties for the
16 theft of governnent funds; providing departnent
17 powers regarding warrants, tax executions, and
18 writs of garnishnment; providing recordkeeping
19 requi renments for dealers; providing a penalty;
20 aut hori zi ng sanpling by the departnent;

21 providing for examination of records; providing
22 for audits; providing for assessnent of

23 i nterest and penalties; providing powers of the
24 departnment to assess fromestimtes; requiring
25 that taxes be separately stated; prohibiting

26 certain advertising or refunds by deal ers;

27 providing a penalty; providing departnent

28 powers with respect to hearings, cash deposits
29 or bonds, and subpoenas; providing for venue;
30 providing special rules for the administration
31 of local taxes; providing for an advisory
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1 conmittee to advise the executive director of

2 t he departnent regarding i npl enentation of

3 communi cati ons services taxes; anending s.

4 72.011, F.S.; authorizing taxpayers to contest
5 assessnents or denials of refund under ch. 202,
6 F.S., in circuit court or pursuant to the

7 Adm ni strative Procedure Act; anending s.

8 213.05, F.S.; including ch. 202, F.S., within
9 the revenue laws for which the departnent has
10 responsibility; anmending s. 213.053, F. S

11 including ch. 202, F.S., within confidentiality
12 provi sions; authorizing provision of

13 information to | ocal governnents that inpose a
14 | ocal conmuni cations services tax; anending s.
15 212.20, F.S.; providing for distribution of

16 portions of the comrunications services tax;

17 anending s. 166.231, F.S.; providing that, for
18 the interimperiod prior to January 1, 2002,

19 the exenption fromthe nunicipal public service
20 tax for tel ecomunications services for resale
21 i ncludes resale by way of a prepaid calling

22 arrangenent; providing that taxes not collected
23 thereon prior to July 1, 2000, need not be

24 paid; repealing s. 166.231(9), F.S., which

25 provides for levy of the nunicipal public

26 service tax on tel ecomuni cati on servi ces,

27 ef fective January 1, 2002; conform ng | anguage;
28 anmending s. 166.233, F.S.; conform ng | anguage;
29 anending s. 203.01, F.S.; providing that, for
30 the interimperiod prior to January 1, 2002,

31 the exenption fromthe gross receipts tax for
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1 t el ecomuni cation services for resal e includes
2 resale by way of a prepaid calling arrangenent;
3 providing for a gross receipts tax on

4 communi cati ons services, effective January 1,

5 2002, to be applied pursuant to ch. 202, F. S

6 anmending s. 203.012, F.S.; renoving and

7 revising definitions relating to the gross

8 receipts tax, to conform repealing s. 203.013,
9 F.S., which provides for paynent of the gross
10 receipts tax on interstate private

11 comuni cations services, and ss. 203. 60,

12 203. 61, 203.62, and 203.63, F.S., which provide
13 for paynent of the gross receipts tax on other
14 interstate and international tel ecomunication
15 services, to conform anending s. 212.05, F.S.
16 providing that the sale or recharge of a

17 prepaid calling arrangenent shall be treated as
18 a sale of tangible personal property under ch
19 212, F.S.; providing that the sale of

20 t el ecomuni cation services to a person who

21 furni shes such services pursuant to such an

22 arrangenent is a sale for resale; providing

23 that taxes not collected thereon prior to July
24 1, 2000, need not be paid; renpving the

25 i mposition of tax under ch. 212, F. S., on

26 t el ecomuni cati ons service, telegraph nessages,
27 | ong distance tel ephone calls, and tel evision
28 system program service, effective January 1,

29 2002; anending s. 212.054, F.S.; providing that
30 charges for prepaid calling arrangenents are
31 subj ect to discretionary sal es surtaxes;
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1 conform ng | anguage; anending s. 337.401, F.S.
2 providing requirenents with respect to the

3 authority of counties and nunicipalities to

4 regul ate the placenent of telecomunications

5 facilities in the public roads or

6 rights-of-way; requiring certain notice to the
7 Secretary of State; revising such requirenents,
8 ef fective January 1, 2002, and providing for

9 application to providers of comrunications

10 services; requiring nunicipalities and charter
11 counties and noncharter counties to choose

12 whet her or not to inpose pernit fees on such
13 providers and providing requirenents with

14 respect to such fees; providing effect of such
15 choice on the rate of the | ocal comunications
16 services tax under ch. 202, F.S., for the | oca
17 governnent; providing that the authority of

18 nmuni ci palities and counties to require

19 franchi se fees fromsuch providers is preenpted
20 by the state; authorizing nunicipalities and
21 counties to request certain in-kind
22 requi rements and contributions fromcabl e
23 service providers; providing for a |legislative
24 study with respect to state policy regarding
25 such in-kind requirenents and contri butions;
26 anending s. 212.031, F.S.; revising the
27 exenption fromthe tax on the | ease or rental
28 of or license in real property for streets or
29 rights-of-way and i nprovenents | ocated thereon
30 used by a utility or cable tel evision conpany;
31 i ncludi ng such exenption within provisions
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relating to | eases involving nultiple use of
property; providing appropriations and

aut hori zi ng positions; providing effective
dat es.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 202.10, Florida Statutes, is
created to read

202.10 Short title.--This chapter nmay be cited as the
" Comuni cations Services Tax Sinplification Law. "

Section 2. Section 202.11, Florida Statutes, is
created to read

202.11 Definitions.--As used in this chapter

(1) "Actual cost of operating a substitute

communi cati ons systen! includes, but is not limted to,

depreciation, interest, naintenance, repair, and other

expenses directly attributable to the operation of such

system For purposes of this chapter, the depreciation expense

included in actual cost is the depreciation expense clai ned

for federal incone tax purposes. The total anount of any

payment required by a |l ease or rental contract or agreenent

nmust be included within the actual cost of operating the

substitute comuni cations system

(2) "Cable service" neans the transnission of video,

audi o, or other progranming service to purchasers, and the

purchaser interaction, if any, required for the sel ection or

use of any such progranmm ng service, regardl ess of whether the

progranming is transmitted over facilities owned or operated

by the cabl e service provider or over facilities owned or

operated by one or nore other deal ers of conmunications
8
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services. The termincludes point-to-nultipoint distribution

services by which progranming is transmtted or broadcast by

m crowave or other equipnent directly to the purchaser's

prem ses, but does not include direct-to-hone satellite

service. The termincludes basic, extended, prem um

pay-per-view, digital, and nusic services.

(3) "Conmunications services" neans the transmn ssion

conveyance, or routing of voice, data, audio, video, or any

other information or signals, including cable services, to a

poi nt, or between or anpbng points, by or through any

el ectronic, radio, satellite, cable, optical, mcrowave, or

ot her nmedi um or nethod now i n exi stence or hereafter devised,

regardl ess of the protocol used for such transni ssion or

conveyance. The term does not incl ude:

(a) Information services.

(b) Installation or nmami ntenance of w ring or equi pment

on a custoner's premn ses.

(c) The sale or rental of tangible personal property.

(d) The sale of advertising, including, but not

limted to, directory adverti sing.

(e) Bad check charges.

(f) Late paynent charges.

(g) Billing and collection services.

(h) Internet access service, electronic nmail service,

el ectronic bulletin board service, or simlar on-line conputer

servi ces.

(4) "Dealer" neans a person registered with the

departnent as a provider of comrunications services in this

state.

(5) "Departnent" neans the Departnent of Revenue.

9
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(6) "Direct-to-hone satellite service" has the neaning
ascribed in the Conmuni cati ons Act of 1934, 47 U. S.C. s.
303(v).

(7) "Information service" neans the offering of a

capability for generating, acquiring, storing, transform ng,

processing, retrieving, using, or naking available infornmation

via communi cations services, including, but not limted to,

el ectroni ¢ publishing, web-hosting service, and end-user 900

nunber service. The term does not include any video, audio, or

ot her progranm ng service that uses point-to-nultipoint

di stribution by which programming is delivered, transmtted,

or broadcast by any neans, including any interaction that nay

be necessary for selecting and using the service, regardl ess

of whether the programming is delivered, transmtted, or

broadcast over facilities owned or operated by the seller or

anot her, or whet her denom nated as cabl e service or as basic,

extended, premum pay-per-view, digital, nmusic, or two-way

cabl e service

(8) "Modbile communi cations service" neans any one-way

or two-way radi o communi cations service, whether identified by

the dealer as local, toll, long distance, or otherw se, and

which is carried between nobile stations or receivers and | and

stations, or by nobile stations comuni cati ng anbng

t hensel ves, and includes, but is not limted to, cellular

communi cati ons services, personal comunications services,

pagi ng services, specialized nobile radi o services, and any

other form of npbile one-way or two-way comuni cations

servi ce.
(9) "Person" has the neaning ascribed in s. 212.02.

(10) "Prepaid calling arrangenent" neans the

separately stated retail sale by advance paynment of
10
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communi cati ons services that consist exclusively of tel ephone

calls originated by using an access nunber, authorization

code, or other neans that nmay be nmanually, electronically, or

ot herwi se entered, and that are sold in predeternined units or

dollars of which the nunber declines with use in a known

anount .
(11) "Purchaser" neans the person paying for or

obligated to pay for communi cati ons services.

(12) "Retail sale" neans the sale of communications

services for any purpose other than for resale or for use as a

conponent part of or for integration into comunications

services to be resold in the ordinary course of business.

However, any sale for resale nust conply with s. 202.16(2) and

the rul es adopted thereunder

(13) "Sale" neans the provision of communications

services for a consideration

(14) "Sales price" neans the total anpbunt charged in

noney or other consideration by a dealer for the sale of

communi cations services in this state, including any property

or other services that are part of the sale.

(a) The sales price of comunications services shal

not be reduced by charges for any of the foll ow ng:

1. Separately identified conponents of the charge or

expenses of the dealer, including, but not linmited to, sales

t axes on goods or services purchased by the deal er, property

t axes, taxes neasured by net incone, and federa

uni versal -servi ce fund f ees.

2. The connection, novenent, change, or ternination of

communi cati ons services.

3. The detailed billing of conmunications services.

11
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1 4., The sale of directory listings in connection with a
2 | conmuni cati ons service

3 (b) The sales price of comunications services does

4 | not include charges for any of the foll ow ng:

5 1. Any excise tax, sales tax, or sinmlar tax |levied by
6| the United States or any state or | ocal governnent on the

7 | purchase, sale, use, or consunption of any conmmuni cati ons

8| service, including, but not linmted to, any tax inposed under
9| this chapter or chapter 203 which is pernmitted or required to
10 | be added to the sales price of such service, if the tax is

11| stated separately.

12 2. Any fee or assessnent levied by the United States
13| or any state or |ocal governnent, including, but not linmted
14 ) to, regul atory fees and energency tel ephone surcharges, which
15]is required to be added to the price of such service if the
16 | fee or assessnent is separately stated.

17 3. Local tel ephone service paid for by inserting coins
18 | into coin-operated communi cati ons devices available to the

19 | public.

20 4. The sale or recharge of a prepaid calling

21 | arrangenent.

22 5. The provision of air-to-ground conmuni cati ons

23 | services, defined as a radi o service provided to purchasers
24 | while on board an aircraft.

25 6. A dealer's internal use of conmunications services
26 | in connection with its business of providing conmuni cations
27 | servi ces.

28 7. Charges for property or other services that are not
29 | part of the sale of communications services, if such charges
30| are stated separately fromthe charges for conmunications

31 | services.

12
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(15) "Service address" neans:

(a) In the case of cable services and direct-to-hone

satellite services, the |ocation where the custoner receives

the services in this state.

(b) In the case of all other comunications services,

the |l ocation of the communi cati ons equi pnent from which

communi cati ons services originate or at which communi cati ons

services are received by the custoner. If the location of such

equi pnment cannot be deternined as part of the billing process,

as in the case of nobile communi cations services, paging

systens, maritinme systens, third-nunber and calling-card

calls, and simlar services, the termneans the | ocation

determ ned by the deal er based on the custoner's tel ephone

nunber, the custoner's nmiling address to which bills are sent

by the deal er, or another street address provided by the

custoner. However, such address nust be within the |icensed

service area of the dealer. In the case of a conmunications

service paid through a credit or payment nechani smthat does

not relate to a service address, such as a bank, travel,

debit, or credit card, the service address is the address of

the central office, as deternmined by the area code and the

first three digits of the seven-digit originating tel ephone

nunber .
(16) "Substitute comruni cations systen neans any

t el ephone system or other system capabl e of providing

communi cati ons services, which a person purchases, installs,

rents, or |leases for his or her own use to provide hinmself or

herself with services used as a substitute for conmmuni cations

services provided by a deal er of communi cati ons services.

(17) "Unbundl ed network el enent" nmeans a network
el enment, as defined in 47 U S. C. s. 153(29), to which access
13
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1|is provided on an unbundl ed basis pursuant to 47 U S.C. s.

21 251(c)(3).

3 Section 3. FEffective January 1, 2002, section 202.12,
4| Florida Statutes, is created to read

5 202.12 Sal es of conmuni cations services.--The

6| Legislature finds that every person who engages in the

7 | busi ness of selling communi cations services at retail in this
8| state is exercising a taxable privilege. It is the intent of
9| the Legislature that the tax i nposed by chapter 203 be

10| adninistered as provided in this chapter.

11 (1) For the exercise of such privilege, a tax is

12 | l evied on each taxable transaction, and the tax is due and
13 | payable as foll ows:

14 (a) At the rate of 6.33 percent of the sales price of
15| the conmuni cations service, except for direct-to-hone

16 | satellite service, which

17 1. Oiginates and termnates in this state, or

18 2. Oiginates or termnates in this state and is

19 | charged to a service address in this state,

20

21| when sold at retail, conputed on each taxable sale for the
22 | purpose of remitting the tax due. The gross receipts tax

23 | i nposed by chapter 203 shall be collected on the sane taxable
24 | transactions and renmitted with the tax inposed by this

25 | paragraph. If no tax is inposed by this paragraph by reason of
26 | s. 202.125(1), the tax inposed by chapter 203 shal

27 | neverthel ess be collected and renitted in the nmanner and at
28 | the tinme prescribed for tax collections and remnittances under
29 | this chapter.

30 (b) At the rate set forth in paragraph (a) on the

31| actual cost of operating a substitute comuni cations system

14
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to be paid in accordance with s. 202.15. This paragraph does

not apply to the use by any dealer of its own communi cations

systemto conduct a business of providing comunications

servi ces or any conmunications system operated by a county, a

nmunicipality, the state, or any political subdivision of the

state. The gross receipts tax i nposed by chapter 203 shall be

applied to the sane costs, and renitted with the tax inposed

by this paragraph.

(c) At arate to be conputed by the Revenue Estimating

Conf erence and approved by the Legislature on the retail sales

price of any direct-to-hone satellite service received in this

state. The rate conputed by the Revenue Estimati ng Conference

shall be the sum of:

1. The rate set forth in paragraph (a); and

2. The wei ghted average, based on the aggregate

popul ation in the respective taxing jurisdictions, of the rate

conput ed under s. 202.20(2)(a)l. for nunicipalities and

charter counties and the rate conputed under such subparagraph

for all other counties.

The proceeds of the tax inposed under this paragraph shall be

accounted for and distributed in accordance with s. 202.18(2).

The gross recepts tax inposed by chapter 203 shall be

coll ected on the sane taxable transactions and remtted with

the tax inposed by this paragraph.

(2) A dealer of taxable communications services shal

bill, collect, and remt the taxes on conmmuni cati ons services

i nposed pursuant to chapter 203 and this section at a conbi ned

rate that is the sumof the rate of tax on conmuni cati ons

services prescribed in chapter 203 and the applicable rate of

tax prescribed in this section. Each deal er subject to the tax
15
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1| provided in paragraph (1)(b) shall also remt the taxes

2 | i nposed pursuant to chapter 203 and this section on a conbi ned

3| basis. However, a dealer shall, in reporting each renmittance

4] to the departnent, identify the portion thereof which consists

5] of taxes remtted pursuant to chapter 203. Return forns

6 | prescribed by the departnent shall facilitate such reporting.

7 (3) Notwithstanding any law to the contrary, the

8 | conbi ned amount of taxes inposed under this section and s.

9 203.01(1)(a)2. shall not exceed $100,000 per cal endar year on
10 | charges to any person for interstate comruni cati ons services
11| that originate outside this state and termnate within this
12 | state. This subsection applies only to holders of a
13| direct-pay permt issued under this subsection. A refund nay
14 | not be given for taxes paid before receiving a direct-pay
15| pernmit. Upon application, the departnent nay issue a
16 | direct-pay permt to the purchaser of communi cations services
17 | aut hori zi ng such purchaser to pay tax on such services
18 | directly to the departnment. Any deal er of comruni cations
19 | services furni shing comuni cations services to the holder of a
20| valid direct-pay pernmit is relieved of the obligation to
21| collect and renit the taxes inposed under this section and s.
22| 203.01(1)(a)2. on such services. Tax paynents and returns
23| pursuant to a direct-pay permt shall be nonthly. As used in
24 | this subsection, "person" neans a single legal entity and does
25| not nmean a group or conbination of affiliated entities or
26 | entities controlled by one person or group of persons.

27 Section 4. Effective January 1, 2002, section 202.125
28| Florida Statutes, is created to read

29 202.125 Sal es of conmunications services; specified
30 | exenptions. - -

31

16
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(1) The separately stated sales price of

comuni cations services sold to residential households is

exenpt fromthe tax inposed by s. 202.12. This exenpti on shal

not apply to any residence that constitutes all or part of a

public | odging establishnent as defined in chapter 509, any

nobi | e comuni cati ons service, any cable service, or any

direct-to-hone satellite service

(2) The sale of communi cations services provided to

t he Federal Governnent, any agency or instrunentality of the

Federal Governnment, or any entity that is exenpt fromstate

taxes under federal lawis exenpt fromthe taxes inposed or
admi ni stered pursuant to ss. 202.12 and 202. 19.
(3) The sale of communications services to the state

or any county, municipality, or political subdivision of the

state when paynent is nade directly to the dealer by the

governnental entity is exenpt fromthe taxes inposed or

admi ni stered pursuant to ss. 202.12 and 202.19. This exenption

does not inure to any transaction otherw se taxable under this

chapter when paynent is nade by a governnment enpl oyee by any

neans, including, but not limted to, cash, check, or credit

card even when that enployee is subsequently reinbursed by the

governnental entity.

(4) The sale of communications services to a religious

or educational organization that is exenpt fromfederal incone

tax under s. 501(c)(3) of the Internal Revenue Code is exenpt

fromthe taxes i nposed or adninistered pursuant to ss. 202.12
and 202. 19.

Section 5. FEffective January 1, 2002, section 202.13,
Florida Statutes, is created to read

202.13 Intent.--

17
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1 (1) |If the operation or inposition of the taxes

2 | inposed or adninistered under this chapter is declared
3linvalid, ineffective, inapplicable, unconstitutional, or void
4 | for any reason, chapters 166, 203, 212, and 337, as such

5| chapters existed before January 1, 2000, shall fully apply to
6| the sale, use, or consunption of comrunications services. |f

7| any exenption fromthe tax is declared invalid, ineffective,

8 | inapplicable, unconstitutional, or void for any reason, such

9| declaration shall not affect the taxes inposed or admi nistered
10 | under this chapter, but such sale, use, or consunption shal

11 | be subject to the taxes inposed under this chapter to the sane
12 | extent as if such exenpti on never exi sted.

13 (2) It is the intent of the Legislature to exenpt from
14 | the taxes i nposed or administered pursuant to this chapter

15| only the communi cations services set forth in this chapter as
16 | exenpt from such taxes, to the extent that such exenptions are
17 | in accordance with the constitutions of this state and of the
18 | United States.

19 (3) The tax on deal ers of conmunications services
20 | authori zed under this chapter, including the tax i nposed by
21| | ocal governnents under ss. 202.19 and 202.20, shall supersede
22 | the authority of local governnents to |levy franchise fees as
23| set out in 47 U S. C s. 542 without regard to the fact that
24 | this is a tax of general applicability on all providers of
25 | communi cati ons servi ces.
26 Section 6. FEffective January 1, 2002, section 202. 14,
27| Florida Statutes, is created to read
28 202.14 Credit against tax inposed.--To prevent actua
29 | nultistate taxati on of communi cations services subject to tax
30 | under this chapter, any taxpayer, upon proof that such
31| taxpayer has paid a tax legally inposed by another state or

18
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1| local jurisdiction in such other state with respect to such

2| services, shall be allowed a credit agai nst the taxes inposed
3| under this chapter to the extent of the anmount of tax paid in
4] the other state or local jurisdiction.

5 Section 7. FEffective January 1, 2002, section 202. 15,
6| Florida Statutes, is created to read

7 202.15 Special rule for users of substitute

8 | comuni cati ons systens.--Any person who purchases, installs,
9| rents, or |leases a substitute conmmrunicati ons system nmust

10 | register with the departnment and pay the taxes inposed or

11 | adnini stered pursuant to s. 202.12 annually pursuant to rul es
12 | prescri bed by the departnent.

13 Section 8. Effective January 1, 2002, section 202.16
14| Florida Statutes, is created to read:

15 202.16 Paynent.--The taxes inposed or adninistered

16 | under this chapter and chapter 203 shall be collected from al
17 | deal ers of taxabl e conmunications services on the sale at

18 | retail in this state of comunications services taxabl e under
19 | this chapter and chapter 203. The full anount of the taxes on
20| a credit sale, installnent sale, or sale nade on any Kkind of
21 | deferred paynent plan is due at the nonent of the transaction
22 |1in the sane nanner as a cash sale.

23 (1) (a) Except as otherwi se provided in ss.

24 | 202.12(1)(b) and 202.15, the taxes collected under this

25 | chapter and chapter 203, including any penalties or interest
26 | attributable to the nonpaynent of such taxes or for

27 | nonconpliance with this chapter or chapter 203, shall be paid
28 | by the purchaser of the comrunications service and shall be
29 | collected fromsuch person by the deal er of communi cati ons

30 | servi ces.

31
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(b) Each deal er of comrunications services selling

comuni cations services in this state shall collect the taxes

i nposed under this chapter and chapter 203 fromthe purchaser

of such services, and such taxes nust be stated separately

fromall other charges on the bill or invaoice.

(2) A sale of communications services that are used as

a conponent part of or integrated into a conmunications

service or prepaid calling arrangenent for resal e, including,

but not linmted to, carrier-access charges, interconnection

charges paid by providers of nobile communi cati on services or

ot her conmuni cation services, charges paid by cable service

providers for the transm ssion of video or other programmi ng

by anot her deal er of communi cations services, charges for the

sal e of unbundl ed network el enents, and any ot her interconpany

charges for the use of facilities for providing conmuni cations

services for resale, nmust be nmade in conpliance with the rules

of the departnent. Any person who nakes a sale for resale

which is not in conpliance with these rules is liable for any

tax, penalty, and interest due for failing to conply, to be

cal cul ated pursuant to s. 202.28(2)(a).

(3) Notwithstanding the rate of tax on the sale of

communi cati ons services i nposed pursuant to this chapter and

chapter 203, the departnent shall prescribe by rule the tax

anmounts and brackets applicable to each taxable sale such that

the tax collected results in a tax rate no |l ess than the tax

rate i nposed pursuant to this chapter and chapter 203.

(4) Each purchaser of a conmunications service is

liable for the taxes inposed under this chapter and chapter

203. The purchaser's liability is not extinguished until the

tax has been paid to the departnent, except that proof of

payrment of the tax to a deal er of communi cati ons services
20
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engaged in business in this state is sufficient to relieve the

purchaser fromfurther liability for the tax.

Section 9. FEffective January 1, 2002, section 202.17,
Florida Statutes, is created to read

202.17 Registration.--

(1) Each person seeking to engage in business as a

deal er of communi cations services nust file with the

departnent an application for a certificate of registration

(2) A person may not engage in the business of

provi di ng conmuni cations services without first obtaining a

certificate of registration. The failure or refusal to subnit

an application by any person required to register, as required

by this section, is a m sdeneanor of the first degree,

puni shabl e as provided in s. 775.082 or s. 775.083. Any person

who fails or refuses to register shall pay an initial

registration fee of $100 in lieu of the $5 registration fee

prescri bed under subsection (5). However, this fee increase

may be waived by the departnent if the failure is due to

reasonabl e cause

(3)(a) An application for a certificate of

regi stration nust be conpleted by the deal er of communi cati ons

servi ces before engaging in business. The application for a

certificate of registration nust contain the i nfornmation

required by rule of the departnent.

(b) The departnent, upon receipt of a conpleted

application, shall grant to the applicant a certificate of

regi stration.

(4)(a) Any person who exclusively resells

comuni cations services to a deal er of conmmuni cati ons services

nust subnit an application for registration before engaging in

business in this state.

21
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(b) The departnent, upon receipt of a conpl eted

application, shall grant to the applicant a certificate of

regi stration which states that the applicant is a reseller of

communi cati ons services.

(5) Each application required by paragraph (3)(a) or

par agraph (4)(a) nust be acconpanied by a registration fee of

$5, to be deposited in the General Revenue Fund, and nust set

forth:
(a) The nane under which the person will transact

busi ness within this state.

(b) The street address of his or her principal office

or place of business within this state and of the | ocation

where records are avail able for inspection

(c) The nane and conpl ete resi dence address of the

owner or the nanmes and resi dence addresses of the partners, if

the applicant is a partnership, or of the principal officers,

if the applicant is a corporation or association. If the

applicant is a corporation organi zed under the | aws of another

state, territory, or country, he or she nust also file with

the application a certified copy of the certificate or |icense

i ssued by the Departnent of State showi ng that the corporation

is authorized to transact business in this state.

(d) Any other data required by the departnent.

(6) Certificates of registration issued by the

departnent are not assignable.

(7) In addition to the certificate of registration

the departnent shall provide to each newy registered deal er

an annual resale certificate that is valid for the renaining

portion of the year. The departnent shall provide to each

active dealer an annual resale certificate. As used in this

section, "active dealer" neans a person who is registered with
22
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the departnment and who is required to file a return at | east

once during each applicable reporting period.

(8) Acertificate of registration issued by the

departnment may be revoked by the departnent or its designated

agent when a dealer fails to conply with this chapter or

chapter 203. Before revoking a dealer's certificate of

regi stration, the departnment nust schedule an inform

conference at which the dealer nmay present evidence regarding

the departnent's intended revocation or enter into a

conpl i ance agreenent with the departnment. The departnent mnust

notify the dealer of its intended action and of the tine,

pl ace, and date of the schedul ed i nfornmal conference by

witten notification sent by United States mail to the

deal er's | ast known address of record furni shed by the deal er

on a formprescribed by the departnent. The deal er nust attend

the informal conference and present evidence refuting the

departnent's intended revocation or enter into a conpliance

agreenent with the departnent which resolves the dealer's

failure to conply with this chapter or chapter 203. The

departnent shall issue an administrative conpl aint under s.

120.60 if the dealer fails to attend the departnent's inform

conference, fails to enter into a conpliance agreenent with

t he departnent resolving the dealer's nonconpliance with this

chapter, or fails to conply with the executed conpliance

agr eenent .

Section 10. Effective January 1, 2002, section 202. 18,
Florida Statutes, is created to read

202.18 Allocation and disposition of tax

proceeds. - - The proceeds of the conmunicati ons services taxes

remtted under this chapter shall be treated as foll ows:

23
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(1) The proceeds of the taxes renitted under s.

202.12(1)(a) and (b) shall be divided as follows:
(a) The portion of such proceeds which constitutes

gross receipts taxes, inposed at the rate prescribed in

chapter 203, shall be deposited as provided by law and in
accordance with s. 9, Art. Xl of the State Constitution

(b) The remaining portion shall be distributed
according to s. 212.20(6).

(2) The proceeds of the taxes renitted under s.
202.12(1)(c) shall be divided as foll ows:

(a) The portion of such proceeds which constitutes

gross receipts taxes, inposed at the rate prescribed in

chapter 203, shall be deposited as provided by law and in
accordance with s. 9, Art. Xl of the State Constitution

(b) The portion of such proceeds which constitutes the

tax i nposed under s. 202.12(1)(a) shall be allocated to the
state and distributed pursuant to s. 212.20(6).
(c) The remaining portion of such proceeds shall be

allocated to the nunicipalities and counties in proportion to

the allocation of receipts fromthe half-cent sal es tax under

s. 218.61 and the energency distribution of such tax under s.

218.65. The departnent shall distribute the appropriate anpunt

to each municipality and county each nonth at the sanme tine

that | ocal communi cati ons services taxes are distributed

pursuant to subsection (3).

(3)(a) Notwithstanding any law to the contrary, the

proceeds of each | ocal conmunications services tax levied by a

nmuni cipality or county pursuant to s. 202.19, less the

departnent's costs of administration, shall be transferred to

the Local Communi cations Services Tax O earing Trust Fund and

held there to be distributed to such municipality or county.
24
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However, the proceeds of any comruni cations services tax

i nposed pursuant to s. 202.19(5) shall be deposited and
di shursed in accordance with ss. 212.054 and 212.055. For
pur poses of this section, the proceeds of any tax levied by a

nmuni ci pality, county, or school board under s. 202.19 are al

funds coll ected and received by the departnent pursuant to a

specific |levy authorized by such section, including any

interest and penalties attributable to the tax |evy.

(b) The anpunt deducted for the costs of

admi ni stration may not exceed 1 percent of the total revenue

generated for all nunicipalities, counties, and school boards

| evying a tax pursuant to s. 202.19. The anount deducted for

the costs of administration shall be used only for those costs

that are attributable to the taxes inposed pursuant to s.

202.19. The total cost of adm nistration shall be prorated

anong those jurisdictions |levying the tax on the basis of the

anmount collected for a particular jurisdiction to the total

anmount collected for all such jurisdictions.

(c)1. Except as otherwi se provided in this paragraph

proceeds of the taxes levied pursuant to s. 202.19, |ess

anmount s deducted for costs of adm nistration in accordance

wi th paragraph (b), shall be distributed nonthly to the

appropriate jurisdictions. The proceeds of taxes inposed

pursuant to s. 202.19(5) shall be distributed in the sane

manner as discretionary surtaxes are distributed, in
accordance with ss. 212.054 and 212. 055.
2. The departnent shall nmake any adjustnents to the

di stributions pursuant to this paragraph which are necessary

to reflect the proper anpbunts due to individual jurisdictions.
Section 11. Effective January 1, 2002, section 202.19,
Florida Statutes, is created to read
25
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202.19 Authorization to inpose |ocal comrunications

services tax.--

(1) The governing authority of each county and

nmuni ci pality may, by ordi nance, levy a discretionary

communi cati ons services tax.

(2) The rate of such tax shall be as foll ows:

(a) For municipalities and charter counties, the rate

shall be up to the maximumrate deternmined for nunicipalities

and charter counties in accordance with s. 202.20(2).

(b) For all other counties, the rate shall be up to

the maximumrate determ ned for other counties in accordance
with s. 202.20(2).

The rate i nposed by any nunicipality or county shall be

expressed in increnents of one-tenth of a percent and rounded

up to the nearest one-tenth percent.

(3)(a) The maxi mumrates established under subsection

(2) reflect the rates for comuni cati ons services taxes

i nposed under this chapter which are necessary for each

nmuni cipality or county to rai se the maxi num anount of revenues

which it was authorized to raise prior to July 1, 2000,

t hrough the inposition of taxes, charges, and fees, but that

it is prohibited frominposing under s. 202.24, other than the

di scretionary surtax authorized under s. 212.055. It is the

legislative intent that the maximumrates for charter counties

be calculated by treating themas having had the sane

authority as nmunicipalities to i npose franchi se fees on

recurring |local tel ecomrunication service revenues prior to

July 1, 2000. However, the Legislature recognizes that the

authority of charter counties to inpose such fees is in

di spute, and the treatnent provided in this section is not an
26
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expression of legislative intent that charter counties

actually do or do not possess such authority.

(b) The tax authorized under this section includes any

fee or other consideration to which the nunicipality or county

is otherwise entitled for granting pernission to deal ers of

communi cati ons services or providers of cable tel evision

services, as authorized in 47 U S. C. s. 542, to use or occupy

its roads or rights-of-way for the placenent, construction

and nmmi ntenance of poles, wires, and other fixtures used in

the provision of comuni cati ons services.

(c) This subsection does not supersede or inpair the

right, if any, of a nmunicipality or county to require the

payrment of consideration or to require the paynent of

regul atory fees or assessnents pursuant to s. 337.401 by

persons using or occupying its roads or rights-of-way in a

capacity other than that of a deal er of comunications

servi ces.
(4)(a) Except as otherwise provided in this section

the tax inposed by any nunicipality shall be on al

communi cati ons services subject to tax under s. 202.12 which

1. Oiginate or termnate in this state; and

2. Are charged to a service address in the

nmuni ci pality.

(b) The tax inposed by any county under subsection (1)

shall be on all conmunications services subject to tax under
s. 202.12 whi ch:
1. Oiginate or termnate in this state; and

2. Are charged to a service address in the

uni ncor porated area of the county.

(5) In addition to the communi cati ons services taxes

aut hori zed by subsection (1), a discretionary surtax that a
27
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1| county or school board has levied under s. 212.055 is inposed
2| as a | ocal conmunicati ons services tax under this section, and
3| the rate shall be determined in accordance with s. 202.20(5).
4 | Each such tax rate shall be applied, in addition to the other
5| tax rates applied under this chapter, to comuni cations

6 | services subject to tax under s. 202.12 which

7 (a) Oiginate or terninate in this state; and

8 (b) Are charged to a service address in the county.

9 (6) Notwithstandi ng any other provision of this

10 | section, a tax inposed under this section does not apply to
11 ] any direct-to-hone satellite service.

12 (7) Any tax inposed by a nmunicipality, school board,
13| or county under this section also applies to the actual cost
14 | of operating a substitute comuni cations system to be paid in
15| accordance with s. 202.15. This subsection does not apply to
16 | the use by any provider of its own comruni cati ons systemto
17 | conduct a busi ness of providing communi cati ons services or to
18 | the use of any conmunications system operated by a county, a
19 | nunicipality, the state, or any political subdivision of the
20 | state.

21 (8) Notwithstanding any law to the contrary, a tax

22 | i nposed under this section shall not exceed $100, 000 per

23 | cal endar year on charges to any person for interstate

24 | communi cations services that originate outside this state and
25| termnate within this state. This subsection applies only to
26 | holders of a direct-pay pernit issued under this subsection. A
27 | refund may not be given for taxes paid before receiving a

28 | direct-pay pernit. Upon application, the departnent nmay issue
29| a direct-pay pernit to the purchaser of comunications

30 | services authorizing such purchaser to pay tax on such

31| services directly to the departnent. Any deal er of

28
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1| comuni cations services furnishing conmuni cati ons services to

2| the holder of a valid direct-pay pernit is relieved of the

3| obligation to collect and renit the tax on such services. Tax

4 | paynents and returns pursuant to a direct-pay pernit shall be

5| nonthly. As used in this subsection, "person" neans a single

6| legal entity and does not nean a group or conbination of

7| affiliated entities or entities controlled by one person or

8 | group of persons.

9 (9) A nmunicipality or county that inposes a tax under
10| this section nmay use the revenues rai sed by such tax for any
11 | public purpose, including, but not limted to, pledging such
12 | revenues for the repaynent of current or future bonded
13 | i ndebt edness.

14 (10) Notwi thstanding any provision of law to the

15 ] contrary, the exenption set forth in s. 202.125(1) shall not
16 | apply to a tax inposed by a nmunicipality, school board, or

17 | county pursuant to subsection (4) or subsection (5).

18 (11) To the extent that a provider of conmunications
19 | services is required to pay a tax, charge, or other fee under
20 | any franchi se agreenent or ordinance with respect to the

21 | services or revenues that are also subject to the tax inposed
22 | by this section, such provider is entitled to a credit agai nst
23 | the anpbunt payable to the state pursuant to this section in
24 | the amobunt of such tax, charge, or fee with respect to such
25| services or revenues.

26 Section 12. Section 202.20, Florida Statutes, is

27 | created to read:

28 202.20 Establishment of initial and maxi mumrates of
29 | local comunications services taxes.--The initial rates and
30 | mximumrates for the |l ocal comunications services taxes

31
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i mposed under s. 202.19(1) shall be determ ned in accordance

with this section.
(1)(a) On or before Decenber 31, 2000, the Revenue
Esti mati ng Conference shall conpute for each nmunicipality and

county the rate of |ocal communications services tax which

woul d be required to be levied under s. 202.19(1) in order for

such local taxing jurisdiction to raise, through the

i mposition of a local comruni cations services tax, revenues

equal to the sum of:

1. The anount of revenues that were actually received

fromthe replaced revenue sources in the fiscal year ending
Sept enber 30, 2000;
2. An anpunt representing the reasonably antici pated

growth in such revenues over a period of 1 year, based on the

average growth of such revenues over the 5-year period

i mmedi ately precedi ng Sept enber 30, 2000; and

3. An anpunt representing the revenues fromthe

repl aced revenue sources for the 1-nonth period which | oca

taxing jurisdictions will be required to forego as a result of

the repeal of the public service tax.

(b) The rates conputed by the Revenue Estinating

Conference shall be presented to the Legislature for review

and approval during the 2001 Regul ar Session. The rates

approved by the Legislature under this section shall be

effective in the respective |local taxing jurisdictions on

January 1, 2002, without any action being taken by the

governing authority or voters of such |ocal taxing

jurisdictions. The rate conputed and approved pursuant to this

subsection shall be reduced on January 1, 2003, by that

portion of the rate which was necessary to recoup the 1 nonth

of foregone revenues addressed i n subparagraph (a)3.
30
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(c) Wth respect to any local taxing jurisdiction, if,
for the periods ending March 31, 2002, June 30, 2002,

Sept enber 30, 2002, or Decenber 31, 2002, the revenues
received by that |ocal governnent fromthe |oca

communi cati ons services tax inposed under this section are

| ess than the revenues received fromthe replaced revenue

sources for the correspondi ng 2001 period; plus reasonably

anticipated growth in such revenues over the precedi ng 1-year

peri od, based on the average growth of such revenues over the

i mmedi ately precedi ng 5-year period; plus an anpunt

representing the revenues fromthe replaced revenue sources

for the 1-nonth period that the local taxing jurisdiction was

required to forego as a result of the repeal of the public

service tax, the governing authority nay adjust the rate of

the |l ocal communi cations services tax upward to the extent

necessary to generate the entire shortfall in revenues within

1 year after the rate adjustnment and by an anpbunt necessary to

generate the expected anount of revenue on an ongoi ng basis.

The adj ustnent may be nmade by energency ordi nance and may be

nmade notwi t hstandi ng the naxi numrate established under

subsection (2) and notwi t hstandi ng any schedul es or tinefranes

or any other limtations contained in this section. The

energency ordi nance shall specify an effective date for the

adj usted rate, which shall be no |l ess than 90 days after the

date of adoption of the ordinance. At the end of that year

the |l ocal governing authority shall, as soon as is consistent

with s. 202.21, reduce the rate by that portion of the

energency rate which was necessary to recoup the anount of

revenues not received prior to the inplenentation of the

energency rate.
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(2)(a) On or before Decenber 31, 2000, the Revenue
Esti mati ng Conference shall conpute, in accordance with this

par agraph, the maxi numrates at which |local taxing

jurisdictions shall be permitted to i npose |oca

communi cati ons services taxes under s. 202.19(1).

1. Asingle maximumrate shall apply to al

nmuni ci palities and charter counties and anot her single nmaxi num

rate shall apply to all other counties.

2. Each respective maximumrate shall reflect the

gr eat est possi bl e anount of revenues which could have been

generated fromthe repl aced revenue sources, assunming that

each local taxing jurisdiction had i nposed every repl aced

revenue source in the manner and at the rate that would have

produced the greatest anpunt of revenues.

(b) The rates conputed by the Revenue Estinmating

Conference shall be presented to the Legislature for review

and approval during the 2001 Regul ar Session. The rates

approved by the Legislature pursuant to this subsection shal

be the maxi numrates for purposes of s. 202.19(1).

(3) Each person who provi des comuni cations services

and each local taxing jurisdiction shall furnish to the

Departnent of Revenue the information necessary for the

Revenue Estimating Conference to make the conputations

required by subsections (1), (2), and (5). Al information

furnished to the departnent under this subsection shall be

available to all local taxing jurisdictions. The departnment

shal | provide technical assistance to the Revenue Estinmating

Conference and conpile and anal yze the information in the

manner requested by the Revenue Estimating Conference.

(4) Except as otherwi se provided in this subsection

"repl aced revenue sources" as used in this section neans the
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foll owing taxes, charges, fees, or other inpositions to the

extent that the respective local taxing jurisdictions were

aut horized to inpose themprior to July 1, 2000.

(a) Wth respect to nunicipalities and charter

counties and the taxes authorized by s. 202.19(1):

1. The public service tax on tel econmuni cations
aut hori zed by s. 166.231(9).

2. Franchise fees on cable service providers as
authori zed by 47 U S.C. s. 542,

3. The public service tax on prepaid calling

arrangenents.

4. Franchi se fees on deal ers of conmuni cati ons

services which use the public roads or rights-of-way, up to

the limt set forth in s. 337.401. For purposes of cal culating

rates under this section, it is the legislative intent that

charter counties be treated as having had the sane authority

as nmunicipalities to inpose franchi se fees on recurring |l oca

t el ecommuni cati on service revenues prior to July 1, 2000.

However, the Legislature recogni zes that the authority of

charter counties to i npose such fees is in dispute, and the

treatnent provided in this section is not an expression of

| egislative intent that charter counties actually do or do not

possess such authority.

5. Actual pernmt fees relating to placing or

mai ntaining facilities in or on public roads or rights-of-way,

collected from providers of |ong-di stance, cable, and nobile

communi cati ons services for the fiscal year endi ng Septenber

30, 2000; however, if a nunicipality or charter county el ects

to charge permit fees pursuant to s. 337.401(3)(c)1.a., such

fees shall not be included as a replaced revenue source.
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1 (b) Wth respect to all other counties and the taxes

2| authorized in s. 202.19(1), franchise fees on cable service

3| providers as authorized by 47 U S. C. s. 542.

4 (5) For any county or school board that |levies a

5] discretionary surtax under s. 212.055, the rate of such tax

6| shall be multiplied by a factor to deternine the applicable

7| rate of tax under s. 202.19(5). The Revenue Estinmating

8 | Conference shall conpute the factor on or before Decenber 31
9| 2000. The factor shall be cal cul ated such that any rate

10 | applied under s. 202.19(5) will produce substantially the sane
11| tax revenues as the corresponding rate | evied on

12 | tel ecomuni cation services under s. 212.055. The factor shal
13| be calculated to three deci nal places, and the tax rates

14 | cal cul ated by applying the factor for purposes of s. 202.19(5)
15| shall be rounded up to the nearest one-tenth percent. The

16 | factor shall be presented to the Legislature for review and
17 | approval during the 2001 Regul ar Sessi on

18 (6) For purposes of calculating the appropriate val ue
19 | of the replaced revenue under (4)(a)2. and (4)(b), and in

20| conjunction with the study required by this act, the Revenue
21| Estimating Conference may include in its conputation any

22 | adjustnent necessary to include the value of any in-kind

23 | requirenents and contributions for, or in support of, the use
24 | or construction of public, educational, or governnental access
25| facilities authorized under federal |aw

26 (7)(a) The provisions of this subsection shall apply
27 | only with respect to the initial and maxinumtax rates of a
28 | local taxing jurisdiction which on January 1, 2002, is

29 | entitled to receive fromany deal er of conmuni cati ons services
30| fees in excess of the applicable linitation set forth in s.

31| 337.401, as such section existed prior to the effective date
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of this section, pursuant to an agreenent with such deal er of

comuni cations services in effect on such date.

(b) Inmediately upon the expiration of an agreenent

descri bed in paragraph (a), the rate detern ned under

subsection (1), as it applies to such |ocal taxing

jurisdiction, shall automatically be reduced by the portion of

such rates representing the difference between the fees

actually received by the taxing jurisdiction pursuant to the

agreenent described in paragraph (a) for the fiscal year

endi ng Sept enber 30, 2000, and the fees that such jurisdiction

woul d have received for such period under the applicable

l[imtation set forth in s. 337.401, as such section existed

prior to the effective date of this section
Section 13. Effective January 1, 2002, section 202.21
Florida Statutes, is created to read

202.21 Effective dates; procedures for informng

deal ers of conmmuni cations services of tax |levies and rate

changes. - - Any adoption, repeal, or change in the rate of a

| ocal conmuni cations services tax i nposed under s. 202.19 is

effective with respect to taxable services included on bhills

that are dated on or after the January 1 subsequent to such

adoption, repeal, or change. A nmunicipality or county

adopting, repealing, or changing the rate of such tax nust

notify the departnent of the adoption, repeal, or change by

Septenber 1 i mediately preceding such January 1. Notification

nust be furnished on a form prescribed by the departnent and

nmust specify the rate of tax; the effective date of the

adoption, repeal, or change thereof; and the nane, mailing

address, and tel ephone nunber of a person designhated by the

nmuni cipality or county to respond to inquiries concerning the

tax. The departnent shall provide notice of such adoption
35
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repeal, or change to all affected deal ers of comrunications

services at |least 90 days before the effective date of the

tax. Any local governnent that adjusts the rate of its |loca

communi cati ons services tax by energency ordi nance pursuant to

s. 202.20(1)(c) shall notify the departnent of the new tax

rate i nmedi ately upon its adoption. The departnent shal

provide witten notice of the adoption of the newrate to al

affected dealers within 30 days after receiving such noti ce.

In any notice to providers or publication of local tax rates

for purposes of this chapter, the departnent shall express the

rate for a municipality or charter county as the sumof the

tax rates levied within such jurisdiction pursuant to s.

202.19(2)(a) and (5), and shall express the rate for any other

county as the sumof the tax rates |levied pursuant to s.
202.19(2)(b) and (5). The departnent is not liable for any
| oss of or decrease in revenue by reason of any error

om ssion, or untinely action that results in the nonpaynent of

a tax inposed under s. 202.19.
Section 14. Effective January 1, 2002, section 202.22,
Florida Statutes, is created to read

202.22 Determnation of |ocal tax situs.--

(1) A dealer of communications services who is

obligated to collect and renit a | ocal conmunications services

tax i nposed under s. 202.19 shall be held harnm ess from any

liability, including tax, interest, and penalties, which would

ot herwi se be due solely as a result of an assignnent of a

service address to an incorrect local taxing jurisdiction, if

t he deal er of communi cati ons services exercises due diligence

in applying one or nore of the follow ng nethods for

determining the local taxing jurisdiction in which a service

address is | ocat ed:
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(a) Enploying an el ectroni c dat abase provided by the

departnent under subsection (2).

(b) Enploying a database devel oped by the deal er or

supplied by a vendor which has been certified by the

departnment under subsection (3).

(c) Enploying enhanced zip codes to assign each street

addr ess, address range, post office box, or post office bhox

range in the dealer's service area to a specific |ocal taxing

jurisdiction. If an enhanced zip code overl aps boundaries of

nmunicipalities or counties, or if an enhanced zi p code cannot

be assigned to the service address because the service address

isinarural area or a |location wthout postal delivery, the

deal er of communi cations services or its database vendor shal

assign the affected service addresses to one specific | oca

taxing jurisdiction within such zip code based on a reasonabl e

net hodol ogy. A net hodol ogy satisfies this paragraph if the

information used to assign service addresses is obtained by

the dealer or its database vendor from

1. A database provided by the departnent;

2. A database certified by the departnment under

subsection (3);

3. Responsible representatives of the relevant |ocal

taxing jurisdictions; or
4. The United States Census Bureau or the United
St ates Postal Service.

(d) Enploying a database of street addresses or other

assi gnnents that does not neet the requirenments of paragraphs

(a)-(c), but neets the criteria set forth in paragraph (3)(a)

at the tine of audit by the departnent.

(2)(a) The departnent shall, subject to |egislative

appropriation, create as soon as practical and feasible, and
37

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

g{gr ga Senate - 2000 CS for CS for SB 1338

i
2100- 00

thereafter nmamintain, an el ectronic database that gives due and

proper regard to any format that is approved by the Anerican

Nat i onal Standards Institute's Accredited Standards Comm ttee

X12 and that designates for each street address, address

range, post office box, or post office box range in the state,

including any nmultiple postal street addresses applicable to

one street location, the local taxing jurisdiction in which

the street address, address range, post office box, or post

of fice box range is |located and the appropriate code for each

such local taxing jurisdiction, identified by one nati onw de

standard numeric code. The nati onwi de standard numeric code

nmust contain the sane nunber of nuneric digits, and each

digit, or conbination of digits, nust refer to the sane |evel

of taxing jurisdiction throughout the United States using a

format sinmlar to FIPS 55-3 or other appropriate standard

approved by the Federation of Tax Administrators and the

Mul ti state Tax Conmi ssion. Each address or address range or

post office box or post office box range nmust be provided in

standard postal format, including the street nunber, street

nunber range, street nane, post office box nunber, post office

box range, and zip code. The departnent shall provide notice

of the availability of the database, and any subsequent

revision thereof, by publication in the Florida Adm nistrative
Weekl y.
(b)1. Each local taxing jurisdiction shall furnish to

the departnent all information needed to create and update the

el ectroni ¢ database, including changes in service addresses,

annexations, incorporations, reorgani zati ons, and any ot her

changes in jurisdictional boundaries. The infornation

furnished to the departnment nust specify an effective date,

whi ch nmust be the next ensuing January 1 or July 1, and such
38
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i nformati on nust be furnished to the departnent at |east 120

days prior to the effective date. However, the requirenent

that counties submit information pursuant to this paragraph

shal | be subject to appropriation

2. The departnent shall update the el ectroni c dat abase

in accordance with the information furni shed by | ocal taxing

jurisdictions under subparagraph 1. Each update nust specify

the effective date as the next ensuing January 1 or July 1 and

nust be posted by the departnment on a website not | ess than 90

days prior to the effective date. The departnent shall also

furnish the update on nmagnetic or electronic nedia to any

deal er of conmuni cations services or vendor who requests the

update on such nedia. However, the departnent nmay collect a

fee fromthe deal er of comruni cati ons services whi ch does not

exceed the actual cost of furnishing the update on magnetic or

el ectroni ¢ nedi a.

3. Each update nust identify the additions, deletions,

and ot her changes to the precedi ng versi on of the database.

Each deal er of communi cations services shall collect and rem t

| ocal conmuni cations services taxes i nposed under this chapter

only for those service addresses that are contained in the

dat abase and for which all of the elenents required by this

subsection are included in the database.

(3) For purposes of this section, a database nust be

certified by the departnent pursuant to rules that inplenent

the following criteria and procedures:

(a) The database nust assign street addresses, address

ranges, post office boxes, or post office box ranges to the

proper jurisdiction with an overall accuracy rate of 95

percent at a 95 percent |evel of confidence, as determ ned

through a statistically reliable sanple. The accuracy nust be
39
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nmeasur ed based on the entire state or, if the service area of

t he deal er does not enconpass the entire state, based on the

dealer's entire service area

(b) Upon receipt of an application for certification

or recertification of a database, the departnment shall exanine

the application and, within 90 days after receipt, notify the

appli cant of any apparent errors or onissions and request any

addi tional information, conduct any inspection, or perform any

testing determ ned necessary. The applicant shall designate an

i ndi vi dual responsible for providing access to all records,

facilities, and processes the departnent determ nes are

reasonably necessary to review and nake a determ nation

regarding the application. Such access nmust be provided within

10 worki ng days after notification

(c) The application nust be in the form prescribed by

rule and nust include the applicant's nane, federal enployer

identification nunber, nmmiling address, business address, and

any other information required by the departnment. The

application nust identify, anpbng other elenents required by

the departnent, the applicant's proposal for testing the

dat abase.
(d) Each application for certification nust be

approved or denied upon witten notice within 180 days after

recei pt of a conpleted application. The notice nust specify

the grounds for denial, informthe applicant of any renedy

that is available, and indicate the procedure that nust be

followed. Filing of a petition under chapter 120 does not

preclude the departnent fromcertifying the database upon a

denonstration that the deficiencies have been correct ed.

(e) Certification or recertification of a database

under this subsection is effective fromthe date of the
40
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1| departnent's notice approving the application until the

2| expiration of 3 or 4 years following such date, as set forth
3]lin the notice, except as provided in paragraph (f).

4 (f) An application for recertification of a database

5] must be received by the departnent not nore than 3 years after
6| the date of any prior certification. The application and

7 | procedures relating thereto shall be governed by this

8 | subsection, except as otherw se provided in this paragraph

9| When an application for recertification has been tinely

10 | subnmitted, the existing certification shall not expire but

11| shall remnin effective until the application has received

12 | final action by the departnment, or if the application is

13| denied, until the denial is no | onger subject to

14 | adninistrative or judicial review or such |ater date as nay be
15| fixed by order of the review ng court.

16 (4)(a) As used in this section, "due diligence" neans
17 | the care and attention that is expected from and ordinarily
18 | exerci sed by, a reasonabl e and prudent person under the

19 | circunst ances.

20 (b) Notwithstanding any law to the contrary, a deal er
21| of communications services is exercising due diligence in

22 | appl ying one or nore of the nethods set forth in subsection
23 |(1) if the dealer

24 1. Expends reasonabl e resources to accurately and

25| reliably inplenent such nethod. However, the enpl oynent of

26 | enhanced zip codes pursuant to paragraph (1)(c) satisfies the
27 | requirenents of this subparagraph; and

28 2. Mintains adequate internal controls in assigning
29 | street addresses, address ranges, post offices boxes, and post
30| office box ranges to taxing jurisdictions. Internal controls
31| are adequate if the deal er of comruni cations services:
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1 a. Mintains and follows procedures to obtain and

2| inpl enent periodic and consi stent updates to the database; and
3 b. Corrects errors in the assignnents of service

4 | addresses to local taxing jurisdictions within 120 days after
5| the deal er discovers such errors

6 (5) |If a dealer of comrunications services does not

7 | use one or nore of the nethods specified in subsection (1) for
8| determning the local taxing jurisdiction in which a service
9| address is located, the deal er of communications services may
10| be held liable to the departnent for any tax, including

11| interest and penalties, which is due as a result of assigning
12 | the service address to an incorrect local taxing jurisdiction
13 | However, the deal er of communications services is not |iable
14 | for any tax, interest, or penalty to the extent that such

15 | anmount was collected and renitted by the deal er of

16 | conmuni cations services with respect to a tax inposed by

17 | another local taxing jurisdiction. Upon determ ning that an
18 | anount was collected and renitted by a deal er of

19 | conmuni cations services with respect to a tax inposed by

20 | another local taxing jurisdiction, the departnent shall adj ust
21| the respective anounts of the proceeds paid to each such

22 | taxing jurisdiction under s. 202.18 in the nonth i mediately
23| followi ng such deternination

24 (6)(a) Pursuant to rules adopted by the departnent,

25 | each deal er of communi cations services nust notify the

26 | departnent of the nethods it intends to enploy for deternining
27 | the local taxing jurisdiction in which service addresses are
28 | | ocat ed.

29 (b) Notwithstanding s. 202.28, if a dealer of

30 | communi cati ons services enpl oys a nmethod of assignhi ng service
31| addresses other than as set forth in paragraph (1)(a), (b), or
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1|(c), the deduction allowed to the deal er of communi cati ons

2 | services as conpensati on under s. 202.28 shall be 0.25 percent
3| of the tax due and accounted for and renmitted to the

4 | departnent.

5 (7) As used in this section, "enhanced zi p code" neans
6| a Uiited States postal zip code of 9 or nore digits.

7 Section 15. Effective January 1, 2002, section 202. 23,
8| Florida Statutes, is created to read

9 202.23 Procedure on purchaser's request for refund or
10 | credit of communications services taxes.--

11 (1) Notwithstandi ng any other |aw, a purchaser seeking
12 ) a refund of or credit for a tax collected by a deal er under

13| this chapter nust, within 3 years followi ng collection of the
14 ) tax fromthe purchaser, subnit a witten request for the

15| refund or credit to the dealer in accordance with this

16 | section. A request shall not be granted unl ess the anpunt

17 | clained was coll ected fromthe purchaser and was not due to
18 | the state or to any local taxing jurisdiction

19 (a) A request for a refund or credit may be subnitted
20 | under this section if:

21 1. The dealer charged and collected the tax with

22 | respect to a transaction or charge that was not subject to the
23 | communi cati ons services taxes inposed by this chapter or

24 | chapter 203, or applied a tax rate in excess of the | awf ul
25| rate.

26 2. The purchaser or the transacti on was exenpt or

27 | i nmune from such taxes.

28 3. The purchaser was assigned to the incorrect |oca
29 | taxing jurisdiction for purposes of the taxes authorized in s.
30 | 202. 19.

31 4. The purchaser paid the tax in error
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1 (b) A purchaser's request for a refund or credit nust
2 | be signed by the purchaser and is conplete for purposes of

3| this section and the limtation period if it states the

4 | purchaser's nane, mailing address, account number, the tax

5| anounts clainmed, the specific nonths during which those

6 | ambunts were collected, and the reason for the purchaser's

7] claimthat such anpbunts were not due to the state or to any

8| local taxing jurisdiction. If the reason for the request is an
9| exenption or immunity or a claimthat the purchaser was

10| assigned to the incorrect local taxing jurisdiction for

11 | purposes of a tax inposed under s. 202.19, a conpl eted request
12 | nust also include any additional information the departnment
13 | prescribes by rule to facilitate verification of the

14 | purchaser's eligibility for exenption or immunity or to

15| facilitate verification of the purchaser's service address.
16 | Upon recei pt of a conpl eted request, the deal er shal

17 | ascertain whether it collected the tax clainmed fromthe

18 | purchaser and whether the request is tinely.

19 (c) Wthin 30 days following recei pt of a conpl eted

20 | request, the deal er shall deterni ne whether any portion of the
21| tax was collected solely as the result of an error of the

22 | dealer or the purchaser or solely as the result of a

23 | conbi nation of errors of the deal er and the purchaser. The

24 | deal er shall refund any such anpbunt or credit the purchaser's
25| account for such anobunt within 45 days foll owi ng such

26 | deternination.

27 (d) Wth respect to all amounts tinely clai ned which
28 | the deal er collected fromthe purchaser and which the deal er
29 | has not determined to be subject to refund or credit pursuant
30| to paragraph (c), the dealer shall, within 30 days foll ow ng
31| receipt of the purchaser's conpleted request for refund or
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credit, provide a copy of the request to the departnent. |f

the reason for the purchaser's request is described in

subparagraph (a)l. or 3., the deal er shall contenporaneously

furnish to the departnent an identification of the charges

included in the taxable nmeasure and the tax rates applied to

the charges, or a witten identification of each | oca

jurisdiction to which the purchaser was assi gned and the

anounts collected fromthe purchaser and reported for each

such jurisdiction, as the case may be. If a purchaser's

request subnitted to the departnent under this section sets

forth another reason for clainmng a refund or credit, the

deal er shall furnish to the departnent information to

facilitate the departnent's eval uation of the request.

(e) Wthin 90 days followi ng recei pt of the

purchaser's request fromthe deal er, the departnent shal

determ ne whether the tax was correctly applied and notify the

dealer in witing of its determination. |f the departnent

determines that the tax was incorrectly applied, its

notification to the dealer nust informthe deal er how the tax

shoul d have been applied, including, in the case of an

i ncorrect assignnent of the purchaser to a |ocal taxing

jurisdiction, an identification of the correct |ocal taxing

jurisdiction and the applicable rates of tax levied by the

|l ocal jurisdiction. The departnment's notification nust also

informthe deal er of any portion of the anpunt cl ai med which

was hot due to the state or to any local taxing jurisdiction

and approve the refund or credit of such anmount to the

purchaser. Wthin 45 days followi ng recei pt of notification

fromthe departnent, the dealer shall issue a refund or credit

t he purchaser's account for any such anpbunt. The dealer's

obligation to issue a refund or credit the purchaser's account
45
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is limted to anounts approved in accordance with this

secti on.
(f) The dealer shall issue a witten response advi sing

t he purchaser of the disposition of the purchaser's request.

The response nust specify any portion of the tax clai ned which

is being refunded or credited to the purchaser's account and

the reason for denial of any portion of the request. The

request nay be denied if the request was untinely or

i nconplete, the dealer did not collect the tax clained, the

pur chaser previously received a refund of or credit for the

sane tax, the tax collected was due, or the departnent failed

to furnish the notification required by paragraph (e). Wth

respect to any portion of the request which is granted, the

response nust be issued at the tine of the refund or credit to

the purchaser's account. Wth respect to any portion of the

request which is denied, the response nust be issued within 45

days following the dealer's receipt of the request if the

request was not subnitted to the departnent pursuant to

paragraph (d), within 45 days following the dealer's receipt

of the departnment's notification pursuant to paragraph (e) if

the denial is based on the departnent's notification, or

within 135 days foll owi ng subm ssion of the request to the

departnent if the deal er has not received the departnent's

notification.

(g) The deal er may deduct fromany refund or credit

under this section any amount owed by the purchaser to the

deal er which is delinquent.

(2) This section provides the sole and excl usive

procedure and renedy for a purchaser who clains that a deal er

has coll ected communi cati ons services taxes inposed or

admi ni stered under this chapter which were not due. An action
46
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that arises as a result of the clained collection of taxes

that were not due may not be commenced or nmmintained by or on

behal f of a purchaser against a dealer, a nunicipality, a

county, or the state unless the purchaser pleads and proves

that the purchaser has exhausted the procedures in subsection

(1) and that the defendant has failed to conply with

subsection (1). However, no deternination by a deal er under

paragraph (1) (c) shall be deened a failure to conply with

subsection (1) if the dealer has conplied with the obligations

i nposed on the deal er by paragraphs (1)(d), (e), and (f). In

any such action, it is a conplete defense that the dealer, a

nmuni cipality, a county, or the state has refunded the taxes

clainmed or credited the purchaser's account. In such an action

against a dealer, it is also a conplete defense that, in

collecting the tax, the deal er used one or nore of the nethods

set forth in s. 202.22 for assigning the purchaser to a | oca

taxing jurisdiction. Such action is barred unless it is

commenced within 180 days following the date of the dealer's

written response under paragraph (1)(f), or within 1 year

foll owi ng subni ssion of the purchaser's request to the deal er

if the dealer failed to issue a tinely witten response. The

relief available to a purchaser as a result of collection of

comuni cations services taxes that were not due is limted to

a refund of or credit for such taxes.

(3) A dealer who renmitted a tax anount to the

departnent for which the deal er subsequently issued a refund

or credit to the purchaser pursuant to this section, and a

deal er who has otherwise renitted to the departnent a tax

anount with respect to communi cati ons services which was not

due under this chapter or chapter 203, is entitled to a refund

or credit of such anount fromthe departnment. The deal er may
47

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

g{gr ga Senate - 2000 CS for CS for SB 1338

i
2100- 00

apply for a refund within the period prescribed in s. 215. 26,

or may take a credit against a tax renittance ot herw se

required under this chapter within 3 years after the date that

t he ampbunt for which credit is clained was remtted to the

departnment, or within 60 days foll owing such provider's

i ssuance of a refund or credit to the purchaser for such

anount, whichever occurs later. In addition, s. 213.34 applies

to the offset of overpaynents against deficiencies in audits

of deal ers and purchasers.

(4) A dealer who takes a credit on a subsequent

return, as provided in subsection (3), for a tax inposed

pursuant to s. 202.19 which has been collected and renmitted by

the deal er nust indicate such credit in the portion of the

return applicable to the local taxing jurisdiction for which

the tax was originally reported.

(5) A dealer who has collected and renitted anpunts

that were not due, as determ ned by the departnment under

par agraph (1) (e), who has issued a refund or credit to the

purchaser for such anpbunts, and who takes a credit or receives

a refund fromthe departnent for such anpbunts as provided in

subsection (3) is not subject to assessnent for any of the tax

that was refunded or credited or for any interest or penalty

wWith respect to the tax. In addition, a dealer who nodifies

his or her tax conpliance practices to conformto a departnent

determ nati on under paragraph (1)(e) is not subject to

assessnent as a result of such nodification, absent a

subsequent change in |law or update to a database pursuant to
s. 202.22.
(6) A purchaser who seeks a refund of conmunications

services taxes that the purchaser paid directly to the

48
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departnent nust apply to the departnent for such refund in

accordance with s. 215.26 and nmay not apply to the deal er

(7) The rights to a refund or credit provided in this

section for purchasers and deal ers nmay be assi gned.
Section 16. Effective January 1, 2002, section 202. 24,
Florida Statutes, is created to read

202.24 Limtations on |local taxes and fees inposed on

deal ers of conmuni cati ons services. --

(1) The authority of a public body to require taxes,

fees, charges, or other inpositions fromdeal ers of

communi cati ons services for occupying its roads and

rights-of-way is specifically preenpted by the state because

of uni que circunstances applicable to comuni cations services

deal ers. Communi cati ons services nmay be provided by certain

deal ers of comunications services in a manner that requires

the use of public roads or rights-of-way while sinilar

communi cati ons services nmay be provided by other deal ers of

communi cations services in a manner that does not require the

use of public roads or rights-of-way. Al though simlar

communi cati ons services nay be provided by different neans,

the state seeks to treat deal ers of conmunicati ons services in

a nondi scrimnatory and conpetitively neutral manner

(2)(a) Except as provided in paragraph (c), each

public body is prohibited from

1. Levying on or collecting fromdeal ers or purchasers

of communi cations services any tax, charge, fee, or other

i mposition on or with respect to the provision or purchase of

communi cati ons services.

2. Requiring any deal er of comrunications services to

enter into or extend the termof a franchi se or other

49
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agreenent that requires the paynent of a tax, charge, fee, or

ot her inposition.

3. Adopting or enforcing any provision of any

ordi nance or agreenent to the extent that such provision

obligates a deal er of conmunications services to charge

collect, or pay to the public body a tax, charge, fee, or

ot her inposition.

Each nmunicipality and county retains authority to negotiate

all terns and conditions of a cable service franchise all owed

by federal and state | aw except those terns and conditions

related to franchise fees and the definition of gross revenues

or other definitions or nethodol ogies related to the paynent

or assessnent of franchise fees on providers of cable

servi ces.
(b) For purposes of this subsection, a tax, charge,

fee, or other inposition includes any anount or in-kind

payrment of property or services which is required by ordinance

or agreenent to be paid or furnished to a public body by or

t hrough a deal er of conmunications services in its capacity as

a deal er of conmunications services, regardl ess of whether

such anmount or in-kind paynent of property or services is:

1. Designated as a sal es tax, excise tax, subscriber

charge, franchise fee, user fee, privilege fee, occupancy fee,

rental fee, license fee, pole fee, tower fee, base-station

fee, or other tax or fee;

2. Measured by the anounts charged or received for

servi ces, regardl ess of whether such amount is pernmitted or

required to be separately stated on the custoner's bill, by

the type or anmpbunt of equiprment or facilities deployed, or by

ot her neans; or
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3. Intended as conpensation for the use of public

roads or rights-of-way, for the right to conduct business, or

for other purposes.

(c) This subsection does not apply to:

1. Local conmmuni cati ons services taxes |evied under

this chapter.

2. Ad valoremtaxes |levied pursuant to chapter 200.

3. (Cccupational license taxes |evied under chapter

205.
4, "911" service charges | evied under chapter 365.

5. Anmounts charged for the rental or other use of

property owned by a public body which is not in the public

rights-of-way to a deal er of conmunications services for any

pur pose, including, but not limted to, the placenent or

attachnment of equi pnent used in the provision of

communi cati ons services.

6. Pernmt fees of general applicability which are not

related to placing or maintaining facilities in or on public

roads or rights-of-way.

7. Pernmt fees related to placing or maintaining

facilities in or on public roads or rights-of-way pursuant to
s. 337.401.
8. Any in-kind requirenents or contributions for, or

in support of the use or construction of, public, educational

or governnental access facilities authorized under federal |aw

and i nposed on providers of cable service pursuant to any

ordi nance or agreenent. Nothing in this subparagraph shal

prohibit the ability of providers of cable service to recover

such expenses as all owed under federal |aw. This subparagraph

shal|l be reviewed by the Legislature during the 2001
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| egi slative session in conjunction with the study required by

this act.
9. Special assessnents and i npact fees.

10. Pole attachnent fees that are charged by a |l oca

governnent for attachnments to utility poles owned by the |oca

gover nnent .
11. Uility service fees or other simlar user fees

for utility services.

12. Any other generally applicable tax, fee, charge,

or inposition authorized by general |law on the effective date

of this section which is not specifically prohibited by this

subsection or included as a repl aced revenue source in s.
202. 20.
(3) As used in this section, "public body" has the

neani ng ascribed in s. 1.01(8), and includes, w thout

limtation, every division, agency, and instrunentality

t hereof; however, the termdoes not include the state or any

branch of state governnent.
Section 17. Effective January 1, 2002, section 202. 25,
Florida Statutes, is created to read

202.25 Jurisdiction; dealers not qualified to do

business in this state. --

(1) Al suits brought by the departnent agai nst any

dealer for any violation of this chapter for the purpose of

collecting any tax due fromthe deal er, including garni shnent

proceedi ngs, regardl ess of the ampbunt, nust be brought in the

circuit court of this state having jurisdiction of the subject

matter.
(2) Each dealer who is not qualified to do business in

this state shall designate with the departnent an agent within

this state for service of process to enforce this chapter. If
52
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1| a dealer fails to designate such an agent, the Secretary of

2| State or any agent or enployee of the dealer within this state
3| constitutes the agent for the service of such process.

4 Section 18. Section 202.26, Florida Statutes, is

5| created to read

6 202.26 Departnent powers. --

7 (1) The departnent shall adm nister and enforce the

8 | assessnent and coll ection of the taxes, interest, and

9| penalties collected under or inposed by this chapter

10 (2) The provisions of chapter 213 shall, as far as

11| lawful and practicable, be applicable to the taxes i nposed and
12 | adni ni stered under this chapter and to the collection thereof
13)as if fully set out in this chapter. However, no provision of
14 | chapter 213 shall apply if it conflicts with any provision of
15| this chapter.

16 (3) To adnminister the tax inposed by this chapter, the
17 | departnent nmy adopt rules relating to:

18 (a) The filing of returns and rem ttance of tax,

19 | i ncl udi ng provisions concerning el ectronic funds transfer and
20 | el ectroni c data interchange.

21 (b) The determ nation of custoner service addresses.
22 (c) The interpretation or definition of any exenptions
23| or exclusions fromtaxation granted by | aw

24 (d) Procedures for handling sales for resale and for
25 | determining the taxable status of discounts and rebates.

26 (e) Methods for granting self-accrual authority to

27 | taxpayers.

28 (f) The records and net hods necessary for a dealer to
29 | denpnstrate the exercise of due diligence as defined by s.

30 | 202.22(4)(b).

31
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(g) The creation of the database described in s.

202.22(2) and the certification and recertification of the
dat abases as described in s. 202.22(3).
(h) The registration of dealers.

(4) The executive director of the departnent is

aut hori zed, and all conditions are deened net, to adopt
energency rul es under ss. 120.536(1) and 120.54(4) to
i npl erent this chapter. Notw thstandi ng any other provision of

| aw, such energency rules shall remain effective for 6 nonths

after the date of adoption and may be renewed during the

pendency of procedures to adopt rul es addressing the subject

of the energency rul es.
Section 19. Effective January 1, 2002, section 202.27,
Florida Statutes, is created to read

202.27 Return filing; rules for self-accrual.--

(1) For the purpose of ascertaining the anount of tax

payabl e under this chapter and chapter 203, every deal er has

the duty to file a return and renit the taxes to the

departnment, on or before the 20th day of the nonth, upon forns

prepared and furni shed by the departnent or in a fornat

prescribed by it. The departnment shall, by rule, prescribe the

information to be furni shed by taxpayers on such returns.

(2) The departnent may require:

(a) A quarterly return and paynent when the tax

remtted by the dealer for the precedi ng four cal endar

quarters did not exceed $1, 000.

(b) A semiannual return and payment when the tax

remtted by the dealer for the precedi ng four cal endar

quarters did not exceed $500.
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(c) An annual return and paynent when the tax remtted

by the deal er for the precedi ng four cal endar quarters did not
exceed $100.
(d) A quarterly return and nonthly paynent when the

tax remtted by the dealer for the precedi ng four cal endar
guarters exceeded $1, 000 but did not exceed $12, 000.
(3) The departnent shall accept returns, except those

required to be initiated through an el ectronic data

interchange, as tinely if postmarked on or before the 20th day

of the nonth; if the 20th day falls on a Saturday, Sunday, or

federal or state legal holiday, returns are tinely if

post nar ked on the next succeedi ng workday. Any deal er who

nakes sal es of any nature in two or nore |ocations for which

returns are required to be filed with the departnent and who

mai nt ai ns records for such locations in a central office or

pl ace nay, on each reporting date, file one return for al

such places of business in lieu of separate returns for each

| ocation; however, the return nust clearly indicate the

amounts collected within each |ocation. Each dealer shall file

a return for each tax period even though no tax is due for

such peri od.

(4) \Whenever returns are required to be nade to the

departnent, the full anpbunt of the taxes required to be paid

as shown by the return nust be paid and acconpany the return

and the failure to remit the full anpunt of taxes at the tine

of making the return shall cause the taxes to becone

delinquent. All taxes and all interest and penalties inposed

or adm nistered under this chapter nust be renitted to the

departnent at Tall ahassee or at another office designated by

the departnent, in the formrequired by the departnent.
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1 (5) The departnent may require all returns of taxes
2 | under this chapter to be acconpanied by a witten statenent,
3| by the person or by an officer of any firmor corporation
4| required to pay such taxes, setting forth the facts that the
5| departnent requires in order to ascertain the anount of taxes
6 | that are due and payable with the return. The filing of a
7| return that is not acconpani ed by paynent is prim facie
8 | evidence of the wongful conversion of the noney due. Any
9| person or any duly authorized corporation officer or agent, or
10 | nenbers of any firmor incorporated society or organization
11 | who refuses to nmake a return and pay the taxes due, as
12 | required by the departnment and in the manner and in the form
13| that the departnent requires, or to state in witing that the
14 | return is correct to the best of his or her know edge and
15| belief, as required by the departnent, is subject to a penalty
16 | of 6 percent per annum of the anpbunt due and conmmits a
17 | i sdeneanor of the first degree, punishable as provided in s.
18| 775.082 or s. 775.083. The signing of a witten return has the
19 | sane legal effect as if made under oath w thout the necessity
20 | of appendi ng an oath thereto.
21 (6) The departnent may provide by rule for
22 | self-accrual of the comunications services tax when
23 (a) Authorized by |aw for hol ders of direct-pay
24 | permts; or
25 (b) The taxable status of sales of communi cati ons
26 | services will be known only upon use.
27 Section 20. Effective January 1, 2002, section 202.28
28| Florida Statutes, is created to read
29 202.28 Credit for collecting tax; penalties.--
30 (1) Except as otherwise provided in s. 202.22, for the
31 | purpose of conpensating persons providing conmuni cati ons
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services for the keeping of prescribed records, the filing of

timely tax returns, and the proper accounting and renitting of

t axes, persons collecting taxes inposed under this chapter

shall be allowed to deduct 0.75 percent of the anount of the

tax due and accounted for and renitted to the departnent.

(a) The collection allowance may not be granted, nor

may any deduction be permitted, if the required tax return or

tax is delinquent at the tinme of paynent.

(b) The departnent may deny the collection all owance

if a taxpayer files an inconplete return

1. For the purposes of this chapter, a returnis

inconplete if it is lacking such uniformty, conpleteness, and

arrangenent that the physical handling, verification, review

of the return, or determ nation of other taxes and fees

reported on the return can not be readily acconpli shed.

2. The departnent shall adopt rules requiring the

information that it considers necessary to ensure that the

taxes levied or adninistered under this chapter are properly

coll ected, reviewed, conpiled, reported, and enforced,

including, but not limted to, rules requiring the reporting

of the anmpbunt of gross sales; the anbunt of taxable sales; the

amount of tax collected or due; the anount of | awful refunds,

deductions, or credits clained; the anount clained as the

dealer's collection all owance; the amount of penalty and

interest; and the anmpbunt due with the return

(c) The collection allowance and other credits or

deductions provided in this chapter shall be applied to the

taxes reported for the jurisdiction previously credited with

the tax paid.

(2)(a) Any person who is required to nake a return or

pay the taxes inposed by this chapter who fails to tinely file
57
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1| such return or fails to pay the taxes due within the tine

2| required, in addition to all other penalties provided by |aw,

3]|is subject to a specific penalty in the anount of 10 percent

4] of any unpaid tax if the failure is for not nore than 30 days,

5] and an additional 10 percent of any unpaid tax for each

6 | additional 30 days, or fraction thereof, during which the

7| failure continues, not to exceed a total penalty of 50

8 | percent, in the aggregate, of any unpaid tax.

9 (b) Any person who knowingly and with a willful intent
10| to evade any tax inposed under this chapter fails to file six
11 | consecutive returns as required by law comrits a felony of the
12 | third degree, punishable as provided in s. 775.082 or s.
13| 775. 083.

14 (c) Any person who nakes a false or fraudulent return
15| with a willful intent to evade paynent of any tax or fee

16 | i nposed under this chapter is liable, in addition to the other
17 | penalties provided by law, for a specific penalty of 100

18 | percent of the tax bill or fee, and:

19 1. If the total anpbunt of unreported taxes or fees is
20 | | ess than $300:

21 a. Such person conmits, for the first offense, a

22 | mi sdeneanor of the second degree, punishable as provided in s.
23| 775.082 or s. 775.083.

24 b. Such person commits, for the second offense, a

25 | nmi sdeneanor of the first degree, punishable as provided in s.
26 | 775.082 or s. 775.083.

27 c. Such person conmits, for the third and subsequent
28 | offenses, a felony of the third degree, punishable as provided
29 |in s. 775.082, s. 775.083, or s. 775.084.

30 2. |If the total anpbunt of unreported taxes or fees is
31 |$300 or nore but |ess than $20, 000, such person conmits a
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1| felony of the third degree, punishable as provided in s.

2| 775.082, s. 775.083, or s. 775.084.

3 3. |If the total anpbunt of unreported taxes or fees is
4 1$20, 000 or nore but | ess than $100, 000, such person commits a
5] felony of the second degree, punishable as provided in s.

6| 775.082, s. 775.083, or s. 775.084.

7 4. |f the total anmpunt of unreported taxes or fees is
8 [$100, 000 or nore, such person comrits a felony of the first

9 | degree, punishable as provided in s. 775.082, s. 775.083, or
10| s. 775.084.

11 Section 21. Effective January 1, 2002, section 202. 29,
12| Florida Statutes, is created to read

13 202.29 Bad debts. --

14 (1) A dealer who has paid the tax i nposed by this

15| chapter nay take a credit or obtain a refund for tax paid by
16 | t he deal er on unpai d bal ances due on worthl ess accounts within
171 12 nonths following the | ast day of the cal endar year for

18 | which the bad debt was charged off on the taxpayer's federa
19 | i ncone tax return.

20 (2) |If any accounts for which a credit or refund has
21| been received are then in whole or in part paid to the deal er
22 | the anpbunt paid nust be included in the first return filed

23 | after such receipt and the tax paid accordingly.

24 (3) Bad debts associated with accounts receivabl e

25 | whi ch have been assigned or sold with recourse are eligible
26 | for inclusion by the dealer in the credit or refund authorized
27 | by this section

28 Section 22. Effective January 1, 2002, section 202.30
29| Florida Statutes, is created to read

30 202.30 Paynment of taxes by electronic funds transfer
31| filing of returns by electronic data interchange.--
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(1) A dealer of communications services is required to

remt taxes by electronic funds transfer, in the manner

prescribed by the departnment, when the anount of tax paid by

t he deal er under this chapter, chapter 203, or chapter 212 in

the previous state fiscal year was $50, 000 or nore.

(2)(a) A dealer who is required to renit taxes by

electronic funds transfer shall make a return in a nmanner that

is initiated through an electronic data interchange. The

departnent shall prescribe the acceptable nethod of transfer

the method, form and content of the electronic data

i nt erchange, giving due regard to devel opi ng uni form st andar ds

for formats as adopted by the Anmerican National Standards

Institute; the circunstances under which an el ectronic data

interchange will serve as a substitute for the filing of

another formof return; and the neans, if any, by which

taxpayers will be provided with acknow edgnents. The

departnment nmust accept such returns as tinely if initiated and
accepted on or before the 20th day of the nonth. If the 20th
day falls on a Saturday, Sunday, or federal or state |lega

holiday, returns are tinely if initiated and accepted on the

next succeedi ng wor kday.

(b) The departnent may wai ve the requirenent to make a

return through an el ectronic data interchange when probl ens

arise with respect to the taxpayer's conputer capabilities,

data systens changes, or operating procedures. To obtain a

wai ver, the taxpayer nust prove to the departnent that such

probl ens exi st.

(3)(a) The departnent shall design, prepare, print,

and furnish to all deal ers, except dealers filing through

el ectroni c data interchange, or nake avail able or prescribe to

the dealers all necessary fornms for filing returns and
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l1]linstructions to ensure a full collection fromdealers and an
2 | accounting for the taxes due, but failure of any dealer to

3| secure such fornms does not relieve the dealer of the

4| obligation to pay the tax at the tine and in the manner

5| required.

6 (b) The departnent shall prescribe the format and

7] instructions necessary for filing returns in a manner that is
8|linitiated through an electronic data interchange to ensure a
9] full collection fromdealers and an accounting for the taxes
10 | due. The failure of any dealer to use such fornmat does not

11| relieve the dealer of the obligation to pay the tax at the

12 | tine and in the manner required.

13 Section 23. Effective January 1, 2002, section 202.31
14| Florida Statutes, is created to read:

15 202.31 Sale of business; liability for tax;

16 | procedures; penalty for violations.--

17 (1) |If any deal er of comrunications services who is

18 | liable for any tax, interest, or penalty under this chapter
19| sells his or her business or substantially all of his or her
20 | assets, the dealer shall nmake a final return and paynent
21 | within 15 days thereafter. The deal er's successors or assigns
22 | shall withhold a sufficient portion of the purchase noney to
23 | safely cover the anpbunt of such taxes, interest, and penalties
24 | due and unpaid until the fornmer owner produces a receipt from
25| the departnent showi ng that they have been paid or a
26 | certificate stating that no taxes, interest, or penalties are
27 | due. |If the purchaser of a business or the purchaser of
28 | substantially all of the assets of a business fails to
29 | withhold a sufficient anount of the purchase nobney as required
30| by this subsection, he or she is personally liable for the
31| paynent of the taxes, interest, and penalties accruing and
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1| unpaid on account of the operation of the business by any

2| former owners or assigns. Any receipt or certificate fromthe
3 | departnent does not, without an audit of the selling dealer's
4 | books and records by the departnent, guarantee that there is
5] not a tax deficiency owed the state from operation of the

6| seller's business. To secure protection fromthe transferee's
7|liability under this section, the seller or purchaser may

8 | request an audit of the seller's books and records. The

9| departnent nay contract with private auditors pursuant to s.
10 ] 213.28 to performthe audit. The departnent nmay charge the

11 ) cost of the audit to the person requesting the audit.

12 (2) |If any dealer who is liable for any tax, interest,
13| or penalty quits the business without the benefit of a

14 | purchaser and there are no successors or assigns, he or she
15| shall nake a final return and paynent within 15 days. Any

16 | person who fails to file such final return and make paynent is
17 | prohibited fromengaging in any business in this state unti
18 | the person has filed such final return and paid any noneys

19 | due. The Departnent of Legal Affairs may seek an injunction
20| at the request of the departnent, to prevent any activity in
21| the perfornmance of further business activity until such tax is
22 | paid. A tenporary injunction enjoining further business
23| activity may be granted by a court without noti ce.
24 (3) If a dealer is delinquent in the paynent of the
25 | taxes inposed or adninistered by this chapter, the departnent
26 | may give notice of the anpunt of such delinquency by
27 | registered mail to all persons having in their possession or
28 | under their control any credits or other personal property
29 | bel onging to such dealer or owing any debts to such deal er at
30| the tine of receipt by them of such notice. Al persons so
31| notified shall within 5 days after receipt of the notice
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advi se the department of all such credits, other persona

property, or debts in their possession, under their control

or owing by them After receiving the notice, the persons so

notified may not transfer or nmke any other disposition of the

credits, other personal property, or debts in their possession

or under their control at the tine they receive the notice

until the departnent consents to a transfer or disposition or

until 60 days el apse after the recei pt of the notice,

whi chever occurs first, except that the credits, other

personal property, or debts that exceed the delinquent anpunt

stipulated in the notice are not subject to the provisions of

this section, wherever held, if such deal er does not have a

prior history of sales tax delinquencies. Al persons notified

nmust, within 5 days, advise the departnent of any credits or

ot her personal property bel onging to such deal er or any debts

incurred and owi ng to such deal er which subsequently cone into

their possession or under their control during the tine

prescribed by the notice or until the departnent consents to a

transfer or disposition, whichever occurs first. If the notice

seeks to prevent the transfer or other disposition of a

deposit in a bank or other credits or personal property in the

possessi on or under the control of a bank, the notice is

i neffective unless it is delivered or nailed to the office of
the bank at which the deposit is carried or at which the
credits or personal property are held. If, during the

effective period of the notice to withhold, any person so

notified nmakes any transfer or disposition of the property or

debts required to be withheld, he or she is liable to the

state for any indebtedness due under this chapter fromthe

person with respect to whose obligation the notice was given

to the extent of the value of the property or the anpunt of
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1| the debts thus transferred or paid if, solely by reason of

2 | such transfer or disposition, the state is unable to recover
3| the indebtedness of the person with respect to whose

4| obligation the notice was given. All such credits or other

5| personal property or debts are subject to garni shnent by the
6 | departnent for satisfaction of the delinquent taxes due.

7 (4) After notice by the departnent of a transferee's

8| liability under this section, the dealer shall have 60 days

9| within which to file an action as provided in chapter 72.

10 (5) Any violation of this section is a ni sdeneanor of
11| the first degree, punishable as provided in s. 775.082 or s.
12 | 775. 083.

13 Section 24. Effective January 1, 2002, section 202.32
14| Florida Statutes, is created to read:

15 202.32 State and | ocal agencies to cooperate in

16 | adninistration of |aw. --The departnent nmay request from any
17 | state, county, nunicipal, or |ocal governnental agency any

18 | information that the departnent considers necessary in

19 | adninistering this chapter, and such agency shall furnish such
20 | information.
21 Section 25. Effective January 1, 2002, section 202. 33,
22| Florida Statutes, is created to read
23 202.33 Taxes declared to be governnent funds;
24 | penalties for failure to renmt taxes; warrants. --
25 (1) The taxes collected under this chapter becone
26 | governnent funds fromthe nonent of collection by the deal er
27 (2) Any person who, with intent to unlawfully deprive
28 | or defraud the state or a | ocal government of its noneys or
29| the use or benefit thereof, fails to remt taxes collected
30 | under this chapter is guilty of the theft of governnent funds,
31| puni shable as foll ows:
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(a) |If the total ampunt of stolen revenue is | ess than

$300, the offense is a m sdeneanor of the second degree,

puni shable as provided in s. 775.082 or s. 775.083. For a
second offense, the offender is guilty of a m sdeneanor of the

first degree, punishable as provided in s. 775.082 or s.

775.083. For a third or subsequent offense, the offender is

guilty of a felony of the third degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.
(b) If the total ampunt of stolen revenue is $300 or

nore, but |ess than $20,000, the offense is a felony of the

third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
(c) If the total anpunt of stolen revenue is $20, 000

or nore, but |less than $100,000, the offense is a fel ony of

t he second degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.
(d) If the total anpbunt of stolen revenue is $100, 000

or nore, the offense is a felony of the first degree,
puni shable as provided in s. 775.082, s. 775.083, or s.
775.084.

(3) Al taxes collected under this chapter nust be

remtted to the departnent. |In addition to crimnal sanctions,

the departnent shall, when any tax becones delinquent or is

otherwi se in jeopardy under this chapter, issue a warrant for

the full anount of the tax due or estinmted to be due, with

the interest, penalties, and cost of collection, directed to

the sheriffs of the state, and mail the warrant to the clerk

of the circuit court of the county where any property of the

taxpayer is |located. Upon receipt of the warrant, the clerk of

the circuit court shall record it, and thereupon the anount of

the warrant becones a lien on any real or personal property of
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the taxpayer in the sane manner as a recorded judgment. The

departnment may issue a tax execution to enforce the collection

of taxes inposed by this chapter and deliver it to any

sheriff. The sheriff shall thereupon proceed in the sane

manner as prescribed by | aw for executions and shall be

entitled to the sane fees for his or her services in executing

the warrant to be collected. The departnent may al so have a

wit of garnishnent with respect to any indebtedness due to

the delinquent dealer by a third person in any goods, noney,

chattels, or effects of the delingquent dealer in the hands,

possession, or control of the third person. Upon paynent of

t he execution, warrant, judgnent, or garnishment, the

departnent shall satisfy the lien of record within 30 days. |f

there is jeopardy to the revenue and jeopardy is asserted in

or with an assessnent, the departnent shall proceed in the

manner specified for jeopardy assessnments in s. 213.732.
Section 26. Effective January 1, 2002, section 202. 34,
Florida Statutes, is created to read

202.34 Records required to be kept; power to inspect;

audit procedure. --

(1) (a) Each dealer shall secure, nmintain, and keep as

long as required by s. 213.35 a conplete record of

communi cations services sold at retail by the deal er, together

with invoices, records of gross receipts fromsuch sales, and

ot her pertinent records and papers required by the departnent

for the reasonable administration of this chapter. Al such

records that are located or maintained in this state nust be

made avail able for inspection by the departnent at al

reasonabl e hours at the dealer's office or other place of

busi ness located in this state. Any deal er who mai ntai ns such

books and records outside this state nust nake such books and
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records avail abl e for inspection by the departnent wherever

the dealer's general records are kept. Any deal er subject to

the provisions of this chapter who violates this subsection is

guilty of a m sdenmeanor of the first degree, punishable as
provided ins. 775.082 or s. 775.083. |f, however, any
subsequent offense involves intentional destruction of such

records with an intent to evade paynent of or deprive the

governnent of any tax revenues, such subsequent offense

constitutes a felony of the third degree, punishable as
provided in s. 775.082 or s. 775.083.
(b) For the purpose of this subsection, if a dealer

does not have adequate records of its sales of conmunications

services, the departnent nmay, upon the basis of a test or

sanpling of the dealer's avail able records or other

information relating to the sal es nade by such dealer for a

representative period, determ ne the proper basis for

assessing tax. This subsection does not affect the duty of the

dealer to collect, or the liability of any consuner to pay,

any tax inposed or admi nistered under this chapter

(c) |If the records of a deal er are adequate but

vol um nous, the departnent may reasonably sanpl e such records

and project the audit findings derived therefromover the

entire audit period to determ ne the proper basis for

assessing tax. In order to conduct such a sanple, the

departnment nust first nake a good faith effort to reach an

agreenent with the deal er which provides for the neans and

net hods to be used in the sanpling process. |If an agreenent is

not reached, the dealer is entitled to a review by the

executive director or the executive director's designee of the

sanpling nethod to be used by the auditor
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(2) For the purpose of enforcenent of this chapter

each deal er shall allow the departnent to exanine its books

and records at all reasonable hours; and, if the deal er

refuses, the departnent may petition the circuit court to

order the dealer to pernit such exanm nation, subject to the

right of renoval of the cause to the judicial circuit wherein

such person's business is |ocated or wherein such person's

books and records are kept.

(3) Each person who sells or purchases conmuni cati ons

services shall pernit the departnent to exanine his or her

books and records at all reasonable hours. The person shal

al so mai ntain books and records as |long as required by s.

213.35 in order to disclose the sal es and purchases of al

services sold, to whom sold, and the anount sold, in the form

and manner that the departnent requires, so that the

departnent can deternine the volune of services sold or

purchased, as defined by this chapter, and the dates and

anmounts of such sal es and purchases. The departnent nay

petition the circuit court to require any person who refuses

to keep such records to pernmit such inspection, subject to the

right of renoval of the cause to the judicial circuit wherein

such person's business is |ocated or wherein such person's

books and records are kept.

(4)(a) The departnent shall send witten notification

at | east 60 days prior to the date an auditor is scheduled to

begin an audit, inform ng the person of the audit. The

departnent is not required to give 60 days' prior notification

of a forthconi ng audit whenever the person requests an

energency audit.

(b) The witten notification nmust specify:
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1 1. The approxinmate date on which the auditor is

2 | schedul ed to begin the audit.

3 2. Areninder that all of the records, receipts,

4| invoices, resale certificates, and rel ated docunentati on of

5| the person nust be nade available to the auditor

6 3. Any other requests or suggestions that the

7 | departnent consi ders necessary.

8 (c) Only records, receipts, invoices, resale

9| certificates, and rel ated docunentation that are available to
10| the auditor when the audit begins are acceptable for the

11 | purposes of the audit. Aresale certificate containing a date
12 | prior to the date the audit commences constitutes acceptabl e
13 | docunentation of the specific transactions that occurred in
14 | t he past.

15 (d) The provisions of this chapter concerning

16 | fraudul ent or inproper records, receipts, invoices, resale

17 | certificates, and rel ated docunentati on apply with respect to
18 | any audit.

19 (e) The requirenent in paragraph (a) of 60 days

20| witten notification does not apply in cases of distress or
21| jeopardy as provided in s. 202.33 or s. 202. 36.

22 Section 27. Effective January 1, 2002, section 202.35
23| Florida Statutes, is created to read

24 202.35 Powers of departnent in dealing with

25| delinquents; tax to be separately stated.--

26 (1) |If any dealer or other person fails to renit the
27 | tax, or any portion thereof, on or before the day when the tax
28| is required by lawto be paid, there will be added to the

29 | anpbunt due interest at the rate cal cul ated pursuant to s.

30| 213. 235 of the anpbunt due fromthe date due until paid.

31| Interest on the delinquent tax is to be cal cul ated begi nni ng
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1| on the 21st day of the nmonth following the nonth for which the
2| tax is due, except as otherwi se provided in this chapter

3 (2) Al penalties and interest inposed by this chapter
4| are payable to and collectible by the departnent in the sane

5| manner as if they were a part of the tax collected under this
6 | chapter. The departnent nmy settle or conpronise any such

7] interest or penalties pursuant to s. 213.21.

8 (3) If a dealer or other person fails or refuses to

9 | make his or her records available for inspection so that an

10 | audit or examination of his or her books and records cannot be
11| nade, fails or refuses to register as a dealer, fails to nake
12| a report and pay the tax as provided by this chapter, nakes a
13| grossly incorrect report, or nakes a report that is fal se or
14 | fraudul ent, the departnent shall nake an assessnent from an

15| estinate based upon the best infornmation then available to it
16 | for the taxable period of retail sales of the deal er, together
17 | with any accrued interest and penalties. The departnent shal
18 | then proceed to collect the taxes, interest, and penalties on
19 | the basis of such assessnment, which shall be considered prim
20| facie correct; and the burden to show the contrary rests upon
21| the deal er or other person.

22 (4) Each dealer who nmakes retail sales of

23 | communi cati ons services shall add the anmount of the taxes

24 | i nposed or administered under this chapter to the price of the
25| services sold by himor her and shall state the taxes

26 | separately fromthe price of the services on all invoices. The
27 | conbi ned amount of taxes due under ss. 202.12 and 203. 01 shal
28 | be stated and identified as the Florida comunications

29 | services tax, and the conbi ned anount of taxes due under s.

30 ] 202.19 shall be stated and identified as the |oca

31 | comuni cati ons services tax.
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1 (5) A dealer may not advertise or hold out to the

2| public, in any manner, directly or indirectly, that he or she
3| wll absorb all or any part of the tax; that he or she wll

4 | relieve the purchaser of the paynent of all or any part of the
5|tax; that the tax will not be added to the selling price of

6| the property or services sold or rel eased; or, when added,

7] that it or any part thereof will be refunded either directly
8| or indirectly by any nethod. A person who violates this

9 | subsection with respect to advertising or refund is guilty of
10 | a ni sdeneanor of the second degree, punishable as provided in
11 ] s. 775.082 or s. 775.083. A second or subsequent offense

12 | constitutes a m sdeneanor of the first degree, punishable as
13| provided in s. 775.082 or s. 775.083.

14 (6) \Whenever in the construction, adninistration, or
15| enforcenent of this chapter there is any question respecting a
16 | duplication of the tax, the sale to the end consunmer or | ast
17 | retail sale is the sale to be taxed, and, insofar as is

18 | practicable, there is to be no duplication or pyraniding of
19 | the tax.
20 Section 28. Effective January 1, 2002, section 202.36
21| Florida Statutes, is created to read
22 202.36 Departnental powers; hearings; distress
23 | warrants; bonds; subpoenas and subpoenas duces tecum --
24 (1) Any person required to pay a tax inposed or
25 | adnmini stered under this chapter or to nmake a return who
26 | renders a return or nakes a paynent of a tax with intent to
27 | deceive or defraud the governnent and prevent the governnent
28 | fromcollecting the anount of taxes inposed or adm nistered by
29 | this chapter, or who otherwise fails to conply with this
30 | chapter for the taxable period for which any return i s nade,
31| any tax is paid, or any report is made to the departnent, nay
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be required by the departnent to show cause at a tinme and

place to be set by the departnent, after 10 days' notice in

writing requiring the production of such books, records, or

papers relating to the business of such person for such tax

period as the departnent requires. The departnent nmay require

such person or his or her enpl oyees to give testinony under

oath and answer interrogatories respecting the sale of

comuni cations services within this state, the failure to make

a true report thereof, or failure to pay the true anpunt of

the tax required to be paid under this chapter. |If such person

fails to produce such books, records, or papers or to appear

and answer questions within the scope of investigation

relating to nmatters concerning taxes to be i nposed or

admi ni stered under this chapter, or fails to allow his or her

agents or enployees to give testinony, the departnent nay

estimate any unpaid deficiencies in taxes to be assessed

agai nst such person based on whatever infornmation is avail abl e

to it and may issue a distress warrant for the collection of

such taxes, interest, or penalties estinmated by the departnent

to be due and payabl e; and such assessnent shall be deened

prima facie correct. In such cases, the warrant shall be

i ssued to the sheriff of any county in the state where such

person owns or possesses any property; and the sheriff shal

sei ze such property as is required to satisfy any such taxes,

interest, or penalties and sell such property under the

distress warrant in the sane nmanner as property is pernitted

to be seized and sold under distress warrants i ssued to secure

t he paynent of delinquent taxes. The departnent shall also

have the right to wit of garnishnent to subject any

i ndebt edness due to the delinquent dealer by a third person in

any goods, noney, chattels, or effects of the delinquent
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deal er in the hands, possession, or control of the third

person in the manner provided by |aw. The person whose tax

return or report is being investigated nay by witten request

to the departnent require that the hearing be set at a place

within the judicial circuit wherein the person's business is

| ocated or wherein such person's books and records are kept.

If there is jeopardy to the revenue and jeopardy is asserted

in or with an assessnent, the departnent shall proceed in the

manner specified for jeopardy assessnent in s. 213.732.

(2) Whenever it is necessary to ensure conpliance with

this chapter, the departnent shall require a cash deposit,

bond, or other security as a condition to a person's obtaining

or retaining a dealer's certificate of registration under this

chapter. The bond nust be in such formand anount as the

departnment deens appropriate under the particul ar

ci rcunstances. Any person who fails to produce such cash

deposit, bond, or other security nmay not obtain or retain a

dealer's certificate of registration under this chapter. The

Departnent of Legal Affairs nmay seek an injunction, when

requested by the departnent, to prevent such person from doi ng

busi ness subject to the provisions of this chapter until the

cash deposit, bond, or other security is posted with the

departnent. Any security required to be deposited may be sold

by the departnent at public sale if it becones necessary to do

so in order to recover any tax, interest, or penalty due.

Noti ce of such sale may be served personally or by mail upon

t he person who deposited the security. Mailing the notice to

the |l ast known address appearing on the records of the

departnment constitutes adequate service. Any proceeds of the

sal e exceedi ng the anobunt due under this chapter nust be

returned to the person who deposited the security.
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1 (3) The departnent or any person authorized by it in

2|l witing is authorized to nmake and sign assessnents, tax

3| warrants, assignnents of tax warrants, and satisfaction of tax
4 | warrants.

5 (4)(a) The departnent nmay issue subpoenas or subpoenas
6 | duces tecum conpel ling the attendance and testinony of

7 | witnesses and the production of books, records, witten

8| materials, and electronically recorded i nformati on. Subpoenas
9| nust be issued with the witten and signed approval of the

10 | executive director or his or her designee on witten and sworn
11 | application by any enpl oyee of the departnent. The application
12 | nust set forth the reason for the application, the name of the
13 | person subpoenaed, the tine and pl ace of appearance of the

14 | witness, and a description of any books, records, or

15 ) electronically recorded information to be produced, together
16 | with a statenent by the applicant that the departnment has

17 | unsuccessfully attenpted ot her reasonabl e neans of securing

18 | information and that the testinony of the witness or the

19| witten or electronically recorded materials sought in the

20 | subpoena are necessary for the collection of taxes, penalty,
21| or interest or the enforcenent of the taxes levied or

22 | adnini stered under this chapter. A subpoena shall be served in
23 | the manner provided by law and by the Florida Rules of G vi

24 | Procedure and shall be returnable only during regul ar busi ness
25| hours and at |east 20 cal endar days after the date of service
26 | of the subpoena. Any subpoena to which this subsection applies
27 | nust identify the taxpayer to whomthe subpoena relates and to
28 | whom the records pertain and nust provide other information to
29 | enabl e the person subpoenaed to | ocate the records required

30 | under the subpoena. The departnent shall give notice to the

31| taxpayer to whomthe subpoena relates within 3 days after the
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day on which the service of the subpoena is made. Wthin 14

days after service of the subpoena, the person to whomthe

subpoena is directed may serve witten objection to the

i nspection or copying of any of the designated materials. If

objection is made, the departnent may not inspect or copy the

materials, except pursuant to an order of the circuit court.

If an objection is nade, the departnent nay petition any

circuit court for an order to conply with the subpoena. The

subpoena nmust contain a witten notice of the right to object

to the subpoena. Every subpoena served upon the witness or

custodi an of records nust be acconpani ed by a copy of the

provi sions of this subsection. If a person refuses to obey a

subpoena or subpoena duces tecum the departnent may apply to

any circuit court of this state to enforce conpliance with the

subpoena. Wtnesses are entitled to be paid a mleage

al | owance and witness fees as authorized for witnesses in

civil cases.

(b)1. |f any subpoena is served on any person who is a

third-party recordkeeper and the subpoena requires the

production of any portion of the records nmade or kept of the

busi ness transactions or affairs of any person other than the

person subpoenaed, notice of the subpoena nust be given to any

person to whomthe records pertain and to the taxpayer to whom

t he subpoena rel ates. Such notice nust be given within 3 days

after the day on which the service on the third-party

recordkeeper is nmade, if the departnent can at that tine

identify the person to whomthe records pertain. |If the person

to whomthe records pertain cannot be identified at the tine

of issuance of the subpoena, the third-party recordkeeper

shall imrediately informthe departnent of such person's

identity, and the departnent shall give notice to that person
75
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within 3 days thereafter. The notice nmust be acconpani ed by a

copy of the subpoena that has been served and nust contain

directions for staying conpliance with the subpoena under

subpar agraph (c) 2.

2. The notice is sufficient if, on or before the third

day, the notice is delivered in hand to the person entitled to

notice or is mailed by certified or registered mail to the

| ast known nmiling address of the person, or, in the absence

of a last known address, is left with the person subpoenaed.

3. As used in this subsection, "third-party

recor dkeeper" neans:

a. Any nutual savings bank, cooperative bank, donestic

bui |l di ng and | oan associ ation, or other savings institution

chartered and supervised as a savings and | oan associ ati on or

simlar association under federal or state |aw, a bank as

defined in s. 581 of the Internal Revenue Code; or any credit

union within the neaning of s. 501(c)(14)(A) of the Interna

Revenue Code.

b. Any consuner reporting agency as defi ned under s.
603(f) of the Fair Credit Reporting Act, 15 U S. C s.
168la(f).

c. Any person extending credit through the use of

credit cards or simlar devices.
d. Any broker as defined in s. 3(a)(4) of the
Securities Exchange Act of 1934, 15 U.S.C. s. 78c(a)(4).
e. Any attorney.

f. Any accountant.

g. Any barter exchange as defined in s. 6045(c)(3) of

the I nternal Revenue Code.

h. Any regul ated investnment conpany as defined in s.
851 of the Internal Revenue Code.
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4. This paragraph does not apply to a subpoena served

on the person with respect to whose liability the subpoena is

i ssued or an officer or enployee of the person; to a subpoena

to detern ne whether or not records of the business

transactions or affairs of an identified person have been nade

or kept; or to a subpoena described in paragraph (f).

(c)1. Notwithstanding any other law, a person who is

entitled to notice of a subpoena under paragraph (b) and the

t axpayer to whomthe subpoena rel ates have the right to

intervene in any proceeding with respect to the enforcenent of

t he subpoena under paragraph (a).

2. Notwithstanding any other |law, a person who is

entitled to notice of a subpoena under paragraph (b) and the

t axpayer to whomthe subpoena relates have the right to stay

conpliance with the subpoena if, not later than the 14th day

after the day the notice is given in the nmanner provided in

subpar agr aph (b) 2.

a. Notice of intent to stay the subpoena is given in

witing to the person subpoenaed;

b. A copy of the notice of intent to stay the subpoena

is mailed by registered or certified mail to the person and to

t he departnent; and

c. Suit is filed against the departnent in the circuit

court to stay conpliance with the subpoena.

(d) An examination of any records required to be

produced under a subpoena as to which notice is required under

par agraph (b) may not be nmde:

1. Before the expiration of the 14-day period all owed

for the notice of intent to stay under subparagraph (c)2.; or

2. \Wien the requirenents of subparagraph (c)2. have

been nmet, except in accordance with an order issued by the
77
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1| circuit court authorizing exam nation of the records or with
2 | the consent of the person staying conpliance.

3 (e) Any subpoena issued under paragraph (a) which does
4 not identify the person with respect to whose liability the

5| subpoena is issued nay be served only after a proceeding in

6| any circuit court in which the departnment establishes that:

7 1. The subpoena relates to the investigation of a

8 | particul ar person or ascertai nable group or class of persons.
9 2. There is reasonable basis for believing that the
10 | person or group or class of persons nmay fail or nay have

11| failed to conply with any provision of state | aw.

12 3. The information sought to be obtained fromthe

13 | examination of the records and the identity of the person or
14 | persons with respect to whose liability the subpoena is issued
15]is not readily available from ot her sources.

16 (f) In the case of a subpoena issued under paragraph

=
\l

(a), the provisions of subparagraph (b)1l. and paragraph (c) do

18 | not apply if, upon petition by the departnent, a circuit court
19 | determ nes, on the basis of the facts and circunstances

20| all eged, that there is reasonable cause to believe that the
21| giving of notice may lead to attenpts to conceal, destroy, or
22 | alter records relevant to the exanmi nation, nay prevent the

23 | communi cation of information from other persons through

24 | intimdation, bribery, or collusion, or may result in flight
25| to avoid prosecution, testifying, or production of records.

26 (g)l. Any circuit court has jurisdiction to hear and
27 | determ ne proceedi ngs brought under paragraph (e) or paragraph
28 |(f). The determinations required to be made under paragraphs

29 |(e) and (f) shall be ex parte and shall be made sol el y upon
30| the petition and supporting affidavits. An order denying the
31| petition shall be deened a final order that may be appeal ed.
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2. Except for cases that the court considers of great

i nportance, any proceedi ng brought for the enforcenent of any

subpoena or any proceedi ng under this subsection, and any

appeal therefrom takes precedence on the docket over al

cases and shall be assigned for hearing and deci ded at the

earliest practicable date.

(h) The departnent shall by rule establish the rates

and conditions for paynents to reinburse reasonably necessary

costs directly incurred by third-party recordkeepers in

searching for, reproducing, or transporting books, papers,

records, or other data required to be produced by subpoena

upon request of the departnent. The rei nbursenent shall be in

addition to any nil eage all owance and fees paid under

par agraph (a).

(i)1. Except as provided in subparagraph 2., an action

initiated in circuit court under this subsection nust be fil ed

in the circuit court in the county where:

a. The taxpayer to whomthe subpoena rel ates resides

or maintains his or her principal comercial donicile in this

st at e;
b. The person subpoenaed resides or namintains his or

her principal comercial donmcile in this state; or

c. The person to whomthe records pertain resides or

mai ntains his or her principal conmercial donmicile in this

st at e.
2. Venue in an action initiated in circuit court under

this subsection by a person who is not a resident of this

state or does not maintain a commercial donmicile in this state

rests in Leon County.
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3. Venue in an action initiated in circuit court

pursuant to paragraph (e) rests in the Second Judicial Circuit

Court in and for Leon County.
Section 29. Section 202.37, Florida Statutes, is
created to read

202.37 Special rules for adm nistration of |oca

comuni cati ons services tax.--

(1) (a) Except as otherwi se provided in this section,

all statutory provisions and adninistrative rules applicable

to the conmuni cations services tax i nposed by s. 202.12 apply

to any |l ocal comrunications services tax inposed under s.

202.19, and the departnent shall administer, collect, and

enforce all taxes inposed under s. 202.19, including interest

and penalties attributable thereto, in accordance with the

sane procedures used in the adm nistration, collection, and

enforcenent of the communi cations services tax inposed by s.
202. 12.
(b) The departnent may contract with one or nore

private entities to assist it in fulfilling its obligation of

admi ni stering the | ocal conmunications services taxes inposed

under this chapter, including, but not limted to, the

conpi |l ati on, mai ntenance, and publication of data pursuant to
ss. 202.21 and 202.22.
(2) Each deal er of comruni cations services obligated

to collect and remt one or nore | ocal comruni cati ons services

t axes i nposed under s. 202.19 shall separately report and

identify each such tax to the departnent, by jurisdiction, on

a formprescribed by the departnent, and shall pay such taxes

to the departnent. However, taxes inposed under s. 202.19(5)

shal|l be added to and included in the anbunts reported to the

departnent as taxes inposed under s. 202.19(1). A dealer of
80
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1| comunications services nay include in a single paynent to the
2 | departnent:

3 (a) The total ampunt of all |ocal conmunications

4 | services taxes inposed pursuant to s. 202.19; and

5 (b) The anpbunt of communi cations services tax inposed
6| by ss. 202.12 and 203.01

7 Section 30. The Revenue Estinmating Conference shal

8| conpute the rate of the tax on the sales price of

9| direct-to-honme satellite services pursuant to s. 202.12(1)(c),
10| Florida Statutes, on or before Decenber 31, 2000, and such
11| rate shall be presented to the Legislature for review and

12 | approval during the 2001 Regul ar Sessi on

13 Section 31. The executive director of the Departnent
14 | of Revenue shall appoint nenbers to an advisory conmittee by
15| August 1, 2000. Each nenber shall serve at the discretion of
16 | the executive director. The commttee shall include consuner
17 | county, nunicipal, state, and communi cati ons services deal er
18 | representatives, along with other interested parties the

19 | executive director deens appropriate. During the period of
20 | i npl enentation of the comruni cations services tax

21| sinplification law, the comittee shall advise the executive
22 | director regarding the departnent's transition strategy,

23 | devel opnent of necessary busi ness processes, rul e adoption
24 | processes, and processes for identifying issues for further
25| l egi sl ative consi deration

26 Section 32. Effective January 1, 2002, paragraph (a)
27 | of subsection (1) of section 72.011, Florida Statutes, is

28 | anended to read:

29 72.011 Jurisdiction of circuit courts in specific tax
30 | matters; administrative hearings and appeals; tine for

31| commencing action; parties; deposits.--
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1 (1)(a) A taxpayer may contest the legality of any

2 | assessnent or denial of refund of tax, fee, surcharge, permt,
3|interest, or penalty provided for under s. 125.0104, s.

4] 125. 0108, chapter 198, chapter 199, chapter 201, chapter 202,
5| chapter 203, chapter 206, chapter 207, chapter 210, chapter

6 | 211, chapter 212, chapter 213, chapter 220, chapter 221, s.

7| 370.07(3), chapter 376, s. 403.717, s. 403.718, s. 403. 7185,
8| s. 403.7195, s. 538.09, s. 538.25, chapter 550, chapter 561

9 | chapter 562, chapter 563, chapter 564, chapter 565, chapter
10| 624, or s. 681.117 by filing an action in circuit court; or
11| alternatively, the taxpayer may file a petition under the

12 | applicabl e provisions of chapter 120. However, once an action
13 | has been initiated under s. 120.56, s. 120.565, s. 120.569, s.
14| 120.57, or s. 120.80(14)(b), no action relating to the sane
15| subject natter may be filed by the taxpayer in circuit court,
16 | and judicial review shall be exclusively limted to appellate
17 | review pursuant to s. 120.68; and once an action has been

18 | initiated in circuit court, no action nmay be brought under

19 | chapter 120.
20 Section 33. Effective January 1, 2002, section 213.05
21| Florida Statutes, is anended to read
22 213.05 Departnent of Revenue; control and
23 | adnmini stration of revenue | aws. --The Departnent of Revenue
24 | shall have only those responsibilities for ad val oremtaxation
25| specified to the departnent in chapter 192, taxation, genera
26 | provi sions; chapter 193, assessnents; chapter 194,
27 | administrative and judicial review of property taxes; chapter
28 | 195, property assessnent administration and finance; chapter
29| 196, exenption; chapter 197, tax collections, sales, and
30| liens; chapter 199, intangi ble personal property taxes; and
31| chapter 200, deternination of mllage. The Departnent of
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1| Revenue shall have the responsibility of regulating,

2| controlling, and adnministering all revenue |aws and perform ng
3]l all duties as provided in s. 125.0104, the Local Option

4 | Tourist Devel opnent Act; s. 125.0108, tourist inpact tax;

5| chapter 198, estate taxes; chapter 201, excise tax on

6 | docunents; chapter 202, conmuni cations services tax; chapter

7 | 203, gross receipts taxes; chapter 206, notor and other fue

8 | taxes; chapter 211, tax on production of oil and gas and

9 | severance of solid minerals; chapter 212, tax on sal es, use,
10 | and other transactions; chapter 220, incone tax code; chapter
11| 221, energency excise tax; ss. 336.021 and 336. 025, taxes on
12 | notor fuel and special fuel; s. 370.07(3), Apal achicola Bay
13 | oyster surcharge; s. 376.11, pollutant spill prevention and
14 | control; s. 403.718, waste tire fees; s. 403.7185, |ead-acid
15| battery fees; s. 403.7195, waste newsprint disposal fees; s.
16 | 538.09, registration of secondhand deal ers; s. 538. 25,

17 | regi stration of secondary nmetals recyclers; s. 624.4621, group
18 | self-insurer's fund premumtax; s. 624.5091, retaliatory tax;
19| s. 624.475, comercial self-insurance fund prem umtax; ss.
20 | 624.509-624.511, insurance code: adninistration and genera
21| provisions; s. 624.515, State Fire Marshal regul atory
22 | assessnent; s. 627.357, nedical nmal practice self-insurance
23| premiumtax; s. 629.5011, reciprocal insurers premumtax; and
24| s. 681.117, notor vehicle warranty enforcenent.
25 Section 34. Effective January 1, 2002, subsection (1)
26 | of section 213.053, Florida Statutes, is anended, and
27 | paragraph (r) is added to subsection (7) of that section, to
28 | read:
29 213.053 Confidentiality and information sharing. --
30 (1) The provisions of this section apply to s.
31| 125.0104, county governnent; s. 125.0108, tourist inpact tax;
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chapter 175, municipal firefighters' pension trust funds;
chapter 185, rmnunicipal police officers' retirenment trust
funds; chapter 198, estate taxes; chapter 199, intangible

personal property taxes; chapter 201, excise tax on docunents;
chapter 202, comuni cations services tax;chapter 203, gross

recei pts taxes; chapter 211, tax on severance and production
of mnerals; chapter 212, tax on sal es, use, and other
transactions; chapter 220, incone tax code; chapter 221
energency excise tax; s. 252.372, energency managenent,
pr epar edness, and assi stance surcharge; s. 370.07(3),
Apal achi col a Bay oyster surcharge; chapter 376, poll utant
spill prevention and control; s. 403.718, waste tire fees; s.
403. 7185, lead-acid battery fees; s. 403.7195, waste newsprint
di sposal fees; s. 538.09, registration of secondhand deal ers;
s. 538.25, registration of secondary netals recyclers; ss.
624.501 and 624.509-624.515, insurance code; s. 681.117, notor
vehicl e warranty enforcenent; and s. 896.102, reports of
financial transactions in trade or business.

(7) Notwithstandi ng any other provision of this
section, the departnent may provide:

(r) Information relative to chapter 202 to each | oca

governnent that inposes a tax pursuant to s. 202.19 in the

conduct of its official duties as specified in chapter 202.

Dat a provi ded under this paragraph shall not be disclosed to

any other person or entity other than a person or entity

directly responsible for adninistering the tax. Such data

shall not be used for any purpose other than for adm nistering

the tax and assisting the departnent's adninistration of
chapter 202.
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1| Disclosure of information under this subsection shall be

2| pursuant to a witten agreenent between the executive director
3| and the agency. Such agencies, governnental or

4 | nongovernnental, shall be bound by the sane requirenents of

5] confidentiality as the Departnent of Revenue. Breach of

6| confidentiality is a m sdeneanor of the first degree,

7 | puni shabl e as provided by s. 775.082 or s. 775.083.

8 Section 35. Effective January 1, 2002, subsection (6)
9| of section 212.20, Florida Statutes, is anended to read:

10 212.20 Funds collected, disposition; additional powers
11 | of departnent; operational expense; refund of taxes

12 | adj udi cated unconstitutionally collected.--

13 (6) Distribution of all proceeds under this chapter

14 ) and s. 202.18(1)(b) and (2)(b)shall be as foll ows:

15 (a) Proceeds fromthe convention devel opnent taxes

16 | aut hori zed under s. 212.0305 shall be reallocated to the

17 | Convention Devel opnent Tax Clearing Trust Fund.

18 (b) Proceeds fromdiscretionary sal es surtaxes inposed
19 | pursuant to ss. 212.054 and 212.055 shall be reallocated to

20| the Discretionary Sales Surtax Cearing Trust Fund.

21 (c) Proceeds fromthe tax inposed pursuant to s.

22| 212.06(5)(a)2. shall be reallocated to the Mail Order Sal es

23| Tax Cearing Trust Fund.

24 (d) Proceeds fromthe fee inposed pursuant to s.

25| 212.18(5) shall be deposited in the Solid Waste Managenent

26 | Cearing Trust Fund, which is hereby created to be used by the
27 | departnent, and shall be subsequently transferred to the State
28 | Treasurer to be deposited into the Solid Waste Managenent

29 | Trust Fund.

30

31
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(e) Proceeds fromthe fees inposed under ss.
212.05(1)(i)3. and 212.18(3) shall remain with the Genera
Revenue Fund.
(f) The proceeds of all other taxes and fees inposed

pursuant to this chapter or renmtted pursuant to s.
202.18(1)(b) and (2)(b)shall be distributed as follows:

1. In any fiscal year, the greater of $500 million
m nus an anount equal to 4.6 percent of the proceeds of the
taxes col |l ected pursuant to chapter 201, or 5 percent of al
ot her taxes and fees inposed pursuant to this chapter or
remtted pursuant to s. 202.18(1)(b) and (2)(b)shall be
deposited in nmonthly installnments into the General Revenue
Fund.

2. Two-tenths of one percent shall be transferred to
the Solid Waste Managenent Trust Fund.

3. After the distribution under subparagraphs 1. and
2., 9.653 percent of the anpbunt remitted by a sales tax deal er
| ocated within a participating county pursuant to s. 218.61
shall be transferred into the Local Government Hal f-cent Sal es
Tax Cl earing Trust Fund.

4., After the distribution under subparagraphs 1., 2.
and 3., 0.054 percent shall be transferred to the Loca
Governnment Hal f-cent Sales Tax Cearing Trust Fund and
di stributed pursuant to s. 218.65.

5. O the remaini ng proceeds:

a. Beginning July 1, 1992, $166,667 shall be
di stributed nonthly by the departnment to each applicant that
has been certified as a "facility for a new professiona
sports franchise" or a "facility for a retained professiona
sports franchi se" pursuant to s. 288.1162 and $41, 667 shall be
di stributed nonthly by the departnment to each applicant that
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has been certified as a "new spring training franchise
facility" pursuant to s. 288.1162. Distributions shall begin
60 days followi ng such certification and shall continue for 30
years. Nothing contained herein shall be construed to allow an
applicant certified pursuant to s. 288.1162 to receive nore in
di stributions than actually expended by the applicant for the
public purposes provided for in s. 288.1162(7). However, a
certified applicant shall receive distributions up to the
maxi mum anmount al | owabl e and undi stributed under this section
for additional renovations and inprovenents to the facility
for the franchise without additional certification

b. Beginning 30 days after notice by the Ofice of
Tourism Trade, and Econom c Devel opnent to the Departnment of
Revenue that an applicant has been certified as the
prof essional golf hall of fame pursuant to s. 288.1168 and is
open to the public, $166,667 shall be distributed nonthly, for
up to 300 nonths, to the applicant.

c. Beginning 30 days after notice by the Departnent of
Commerce to the Departnent of Revenue that the applicant has
been certified as the International Gane Fi sh Association
Wrld Center facility pursuant to s. 288.1169, and the
facility is open to the public, $83,333 shall be distributed
nmonthly, for up to 180 nonths, to the applicant. This
distribution is subject to reduction pursuant to s. 288.1169.

6. Al other proceeds shall remain with the Genera
Revenue Fund.

Section 36. Paragraphs (e) and (f) of subsection (9)
of section 166.231, Florida Statutes, are anended to read:

166. 231 Municipalities; public service tax.--
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(9) A nunicipality may levy a tax on the purchase of
t el ecomuni cation services as defined in s. 203.012 as
foll ows:

(e) Purchases of l|ocal tel ephone service or other

t el ecomuni cations service for use in the conduct of a
t el ecommuni cations service for hire or otherwise for resale,
i ncluding resal e of tel ecomuni cation services paid by using a

prepaid calling arrangenent as defined in s. 212.05(1)(e)1.a.

are exenpt fromthe tax inposed by this subsection

(f) A seller of services which are subject to the tax
i nposed by a nmunicipality under this subsection shall file a
return with the nunicipality each nonth. The form of the
return shall be determned by the seller, and the return shal
be deenmed sufficient if it identifies the name and address of
the seller, the period of the return, the anmount coll ected
fromthe sale of taxable services, any collection allowance
t aken, the anount of tax remtted with the return, and the
nane and tel ephone nunber of a person authorized by the seller
to respond to inquiries frommunicipalities concerning the
seller's admnistration of the tax. A nmunicipality may not
require any return or paynent of public service tax other than
on a date returns and paynents of tax are required under
chapter 212. However, a nunicipality may grant an extension of
the due date for a return or paynent upon witten request from
the seller. The deduction authorized by paragraph (b) shal
not be allowed in the event of an untinely return, unless the
seller has in witing requested and been granted an extension
of time for filing such return. Extensions of tine shall be
granted if reasonable cause is shown, whether requested before
or after the due date of the return. Notwi thstandi ng any other
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provision of law, the public service tax shall not be

collected at point of sale on prepaid calling arrangenents.
Section 37. Effective July 1, 2000, all taxes that
have been col |l ected pursuant to section 166.231(9)(f), Florida

Statutes, at the point of sale on prepaid calling arrangenents

prior to July 1, 2000, nust be renitted, and taxes that have

been collected at the point of sale on prepaid calling

arrangenents and renmitted before July 1, 2000, are not subject

to refund. Any taxes that were not collected pursuant to
section 166.231(9)(f), Florida Statutes, prior to July 1,
2000, at the point of sale on prepaid calling arrangenents

need not be paid and are forgiven.

Section 38. Effective January 1, 2002, and applicable
to communi cations services reflected on bills dated on or
after that date, subsection (9) of section 166.231, Florida
Statutes, as anended by this act, is repeal ed, and subsections
(2), (5, (7), and (10) of that section are anended to read:

166. 231 Municipalities; public service tax.--

(2) Services conpetitive with those enunerated in
subsection (1) er—stubseet+on—+{(9)y, as defined by ordi nance,
shal | be taxed on a conparabl e base at the sane rates.

However, fuel oil shall be taxed at a rate not to exceed 4
cents per gallon. However, for nmunicipalities levying |ess
than the nmaxinmumrate all owable in subsection (1), the naxi num
tax on fuel oil shall bear the sane proportion to 4 cents
which the tax rate | evied under subsection (1) bears to the
maxi rumrate all owable in subsection (1).

(5) Purchases by the United States Governnent, this
state, and all counties, school districts, and nunicipalities
of the state, and by public bodies exenpted by |aw or court
order, are exenpt fromthe tax authorized by this section. A
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nmuni cipality may exenpt fromthe tax inposed by this section
t he purchase of taxable itenms by any other public body as
defined in s. 1.01, or by a nonprofit corporation or
cooperative association organi zed under chapter 617 which
provides water utility services to no nore than 13, 500
equi val ent residential units, ownership of which will revert
to a political subdivision upon retirenent of all outstanding
i ndebt edness, and shall exenpt purchases by any recogni zed
church in this state for use exclusively for church purposes;

{ kel : I o L I . g

I ot e . . . I
e : . . I I I .

(7) The tax authorized hereunder shall be collected by
the seller of the taxable itemfromthe purchaser at the tine
of the paynment for such service. The seller shall remt the
taxes collected to the nunicipality in the manner prescri bed
by ordi nance;—execept—that—renmttance—of—taxes—bysetHers—of

I . . . et w I

). Except as otherwi se provided in ss. 166.233 and

166. 234, the seller shall be liable for taxes that are due and
not renitted to the nunicipality. This shall not bar the
seller fromrecovering such taxes from purchasers; however,
the universities in the State University Systemshall not be
deened a seller of any item otherw se taxabl e hereunder when
such itemis provided to university residences incidental to
the provision of educational services.

(10) A purchaser who clainms an exenption under
subsection (4) ori;subsection (5);—er—paragraph—{9)y{e)shal
certify to the seller that he or she qualifies for the
exenption, which certification may enconpass all purchases
after a specified date or other nmultiple purchases. For
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5 | the—reguirerents—of—echapter—212-A seller accepting the

6| certification required by this subsection is relieved of the
7| obligation to collect and renit tax; however, a governnental
8 | body that is exenpt fromthe tax authorized by this section
9| shall not be required to furnish such certification, and a
10| seller is not required to collect tax fromsuch an exenpt

11 | governnental body.

12 Section 39. Effective January 1, 2002, paragraph (c)
13 | of subsection (1) and subsection (2) of section 166.233,

14| Florida Statutes, are anended to read:

15 166. 233 Public service tax; effective dates;

16 | procedures for informng sellers of tax levies and rel ated
17 | information. - -

18 (1) As used in this section and ss. 166.231, 166. 232,
19 | and 166. 234:

20 (c) "Levy" neans and includes the inposition of a tax
21 | under s. 166.231 or s. 166.232 and;all changes in the rate of
22 | a tax inposed under either of those sections—and—atH—echanges
23 | ef—etection—under—s—166-23H{9(a)r.

24 (2)(a) A tax levy nust be adopted by ordi nance, and
25| the effective date of every levy or repeal thereof nust be a
26 | subsequent January 1, April 1, July 1, or Cctober 1. A

27 | municipality shall notify the departnent of the adoption or
28 | repeal of a levy at |east 120 days before the effective date
29 | thereof. Such notification nmust be furnished on a form

30 | prescribed by the departnent and nust specify the services
31| taxed under the authority of s. 166.231 or s. 166. 232,
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1 | +hretutding—any—etection—under—s—166-239){(a)the rate of tax
2| applied to each service, the effective date of the levy or

3| repeal thereof, and the nanme, nmmiling address, and tel ephone
4 | nunber of a person designated by the nunicipality to respond
5]to inquiries concerning the tax. The departnent shall maintain
6| this information for the purpose of responding to inquiries

7| with respect thereto, and any person may, in witing, request
8 | such information fromthe departnent. For purposes of this

9| section, a response to such a person is tinely if in witing
10 | and dated no |l ater than 20 days after the receipt of the

11 | request. The departnent shall charge such persons a fee to

12 | recover the actual cost of naintaining and furnishing such

13 | information. The departnent has no liability for any | oss of
14 | or decrease in revenue by reason of any error, omnission, or
15| untinely action that results in the nonpaynent of the tax

16 | i nposed under s. 166.231 or s. 166.232. The provisions of this
17 | paragraph which prescribe effective dates and require

18 | mnunicipalities to furnish notifications to the departnment do
19 | not apply to taxes |levied on servi ce;—other—than
20 | tetecommmnication——servieeprovided by the nmunicipality
21| levying the tax or by a separate utility authority, board, or
22 | commi ssion of the nunicipality.
23 (b) The departnent may contract with a private entity
24 | to maintain and furnish the informati on described in paragraph
25| (a); however, the departnent shall establish the fee charged
26 | to persons requesting that information
27 Section 40. Subsections (3) and (4) of section 203.01
28| Florida Statutes, are anended to read:
29 203.01 Tax on gross receipts for utility services.--
30 (3) The term"gross receipts" as used herein does not
31| include gross receipts of any person derived from
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(a) The sale of natural gas to a public or private
utility, including a municipal corporation or rural electric
cooperative association, either for resale or for use as fue
in the generation of electricity;

(b) The sale of electricity to a public or private
utility, including a nmunicipal corporation or rural electric
cooperative association, for resale within the state, or as
part of an electrical interchange agreenent or contract
between such utilities for the purpose of transferring nore
econom cal |y generated power; or

(c) The sale of tel ecommunication services for resale
of telecomrunication services wholly or partially within this
state, which includes, for purposes of this subsection, the

sal e of tel ecommunication services to a person reselling such

t el ecommuni cati on services by way of a prepaid calling

arrangenent as defined in s. 212.05(1)(e)1l. a.

provi ded the person deriving gross receipts fromsuch sal e
denonstrates that a resale in fact occurred and conplies with
the following requirenents: Aresale in this state nust be in
strict conpliance with the rules and regul ati ons of the
Depart nent of Revenue; and any person naking a sale for resale
inthis state which is not in strict conpliance with the rules
and regul ations of the Departnent of Revenue shall be liable
for and pay the tax. Any person naking a sale for resale in
this state may, through an infornmal protest provided for in s.
213.21 and the rules of the Departnent of Revenue, provide the
departnment with evidence of the exenpt status of a sale. The
departnent shall adopt rul es which provide that valid proof
and docunentation of the resale in this state by a person
maki ng the sale for resale in this state will be accepted by
93
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t he departnment when submitted during the protest period but
will not be accepted when subnmitted in any proceedi ng under
chapter 120 or any circuit court action instituted under
chapter 72.

(4) G oss receipts subject to the tax inposed by this
section shall not include receipts fromsales or |eases of
t el ecomuni cations service for use in the conduct of a
t el ecommuni cations service for hire or otherwise for resale,
i ncluding resal e of tel ecomunication services paid by using a

prepaid calling arrangenent as defined in s. 212.05(1)(e)1. a.

Section 41. Effective January 1, 2002, and applicable
to communi cations services reflected on bills dated on or
after that date, section 203.01, Florida Statutes, as anended
by this act, is anended to read:

203.01 Tax on gross receipts for utility and
conmuni cati ons services. --

(1)(a)l. Every person that receives paynment for any
utility service shall report by the last day of each nonth to
t he Departnent of Revenue, under oath of the secretary or sone
ot her officer of such person, the total anobunt of gross
recei pts derived from business done within this state, or
between points within this state, for the preceding nonth and,
at the sane tine, shall pay into the State Treasury an anpunt
equal to a percentage of such gross receipts at the rate set
forth in paragraph (b). Such collections shall be certified
by the Conptroller upon the request of the State Board of
Educati on.

2. Atax is levied on communications services as
defined in s. 202.11(3). Such tax shall be applied to the sane
services and transactions as are subject to taxation under

chapter 202, and to conmuni cations services that are subject
94
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to the exenption provided in s. 202.125(1). Such tax shall be

applied to the sales price of comruni cati ons servi ces when

sold at retail and to the actual cost of operating substitute

communi cati ons systens, as such terns are defined in s.

202.11, shall be due and payable at the sane tine as the taxes

i nposed pursuant to chapter 202, and shall be adnini stered and

coll ected pursuant to the provisions of chapter 202.

(b) BeginningJduty—1—1992—and-thereafter,-The rate

applied to utility services shall be 2.5 percent. The rate

applied to comuni cations services shall be 2.2 percent.
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9 (c)td)y Electricity produced by cogeneration or by

10 | smal |l power producers which is transmtted and distributed by
11| a public utility between two | ocations of a custoner of the
12 | utility pursuant to s. 366.051 is subject to the tax inposed
13| by this section. The tax shall be applied to the cost price
14 | of such electricity as provided in s. 212.02(4) and shall be
15| paid each nonth by the producer of such electricity.

16 (d)fe)y Electricity produced by cogeneration or by

17 | smal | power producers during the 12-nonth period endi ng June
18 | 30 of each year which is in excess of nontaxable electricity
19 | produced during the 12-nonth period endi ng June 30, 1990, is
20 | subject to the tax inposed by this section. The tax shall be
21| applied to the cost price of such electricity as provided in
22| s. 212.02(4) and shall be paid each nmonth, beginning with the
23 | nonth in which total production exceeds the production of

24 | nontaxabl e electricity for the 12-nonth period endi ng June 30,
251 1990. For purposes of this paragraph, "nontaxable

26 | electricity" nmeans electricity produced by cogeneration or by
27 | small power producers which is not subject to tax under

28 | paragraph(c) fd)y. Taxes paid pursuant to paragraph(c) ey

29 | may be credited agai nst taxes due under this paragraph

30| Electricity generated as part of an industrial nmanufacturing
31| process which nanufactures products from phosphate rock, raw
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wood fiber, paper, citrus or any agricultural product shal
not be subject to the tax inposed by this paragraph
"I ndustrial manufacturing process" neans the entire process
conducted at the location where the process takes pl ace.
(e) > Any person other than a cogenerator or snal
power producer described in paragraph(d){ejwho produces for
his or her own use electrical energy which is a substitute for
el ectrical energy produced by an electric utility as defined
ins. 366.02 is subject to the tax inposed by this section
The tax shall be applied to the cost price of such electrica
energy as provided in s. 212.02(4) and shall be paid each
nmonth. The provisions of this paragraph do not apply to any
el ectrical energy produced and used by an electric utility.
(2)(a) In addition to any other penalty provided by
| aw, any person who fails to tinely report and pay any tax
i mposed on gross receipts fromutility services under this

chapter shall pay a penalty equal to 10 percent of any unpaid
tax, if the failure is for less than 31 days, plus an
addi tional 10 percent of any unpaid tax for each additional 30
days or fraction thereof. However, such penalty nmay not be
| ess than $10 or exceed a total of 50 percent in the aggregate
of any unpaid tax.

(b) In addition to any other penalty provided by |aw,
any person who falsely or fraudulently reports or unlawfully
attenpts to evade paying any tax inposed on gross receipts

fromutility services under this chapter shall pay a penalty

equal to 100 percent of any tax due and is guilty of a
m sdenmeanor of the second degree, punishable as provi ded under
s. 775.082 or s. 775.083.
(3) The term"gross receipts" as used herein does not
i nclude gross receipts of any person derived from
97
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(a) The sale of natural gas to a public or private
utility, including a municipal corporation or rural electric
cooperative association, either for resale or for use as fue
in the generation of electricity; or

(b) The sale of electricity to a public or private

utility, including a municipal corporation or rural electric
cooperative association, for resale within the state, or as
part of an electrical interchange agreenent or contract
between such utilities for the purpose of transferring nore
econom cal ly generated power; of

provi ded the person deriving gross receipts fromsuch sal e
denonstrates that a resale in fact occurred and conplies with
the following requirenents: Aresale in this state nust be in
strict conpliance with the rules and regul ati ons of the
Depart nent of Revenue; and any person naking a sale for resale
inthis state which is not in strict conpliance with the rules
and regul ations of the Departnent of Revenue shall be liable
for and pay the tax. Any person naking a sale for resale in
this state may, through an infornmal protest provided for in s.
213.21 and the rules of the Departnent of Revenue, provide the
departnment with evidence of the exenpt status of a sale. The
departnent shall adopt rul es which provide that valid proof
and docunentation of the resale in this state by a person
maki ng the sale for resale in this state will be accepted by
98
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1| the departnent when submitted during the protest period but

2| will not be accepted when subnmitted in any proceedi ng under

3 | chapter 120 or any circuit court action instituted under

4 | chapter 72.

5 ” . o I . II "

6 . b relud . F I I F

7 I . . . F . I I F

8 I . . . : " I : F Fe-

9 | tretuding—r+esale—of—telecommnicati-on—servieespa-d—by—using—=a
10 | prepard—ecatHngartangerent—as—defnetd—n—s—212-05(H{e)jt—=a—
11 (4) £5)¢ The tax inposed pursuant to this chapter part
12 | relating to the provision of any utility services at the
13 | option of the person supplying the taxable services nay be
14 | separately stated as Florida gross receipts tax on the total
15 | amount of any bill, invoice, or other tangi ble evidence of the
16 | provision of such taxable services and nay be added as a
17 | conponent part of the total charge. Wenever a provider of
18 | taxabl e services elects to separately state such tax as a
19 | conponent of the charge for the provision of such taxable
20 | services, every person, including all governnental units,
21| shall remt the tax to the person who provides such taxable
22 | services as a part of the total bill, and the tax is a
23 | conponent part of the debt of the purchaser to the person who
24 | provi des such taxable services until paid and, if unpaid, is
25 | recoverable at law in the sane nmanner as any other part of the
26 | charge for such taxable services. For a utility, the decision
27 | to separately state any increase in the rate of tax inposed by
28 | this chapter part which is effective after Decenber 31, 1989
29| and the ability to recover the increased charge fromthe
30 | custoner shall not be subject to regulatory approval.

31
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(5) {6 The tax is inposed upon every person for the
privilege of conducting a utility or conmuni cations services

busi ness, and each provider of the taxable services renains
fully and conpletely liable for the tax, even if the tax is
separately stated as a line itemor conmponent of the total
bill.

(6) 7 Any person who provi des such services and who
fails, neglects, or refuses to renit the tax inposed in this
chapter part, either by hinself or herself, or through agents
or enployees, is liable for the tax and is guilty of a
m sdermeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(7)8) G oss receipts subject to the tax inposed by
this section for the provision of electricity shall include
receipts fromnonthly custoner charges or nonthly customner

facility charges.
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1 | seet+on—TFhe—PubHc—Service—Commi-sston—shatH—publ-sh—the

2 | statewde—average—tartif—rates—for—comonty—used—services

3 | annvaHy—beginning—on—Jantvary—1,—1996+

4 (8) £6) Notwi t hstanding the provisions of subsection
5](4) t5)yand s. 212.07(2), sums that were charged or billed as

6 | taxes under this section and chapter 212 and that were

7| remitted to the state in full as taxes shall not be subject to
8| refund by the state or by the utility or other person that

9| whieh remtted the suns, when the anount remtted was not in
10 | excess of the ampunt of tax inposed by chapter 212 and this
11 | section.

12 Section 42. Effective January 1, 2002, section

13| 203. 012, Florida Statutes, is anended to read:

14 203.012 Definitions.--As used in this chapter

15 . . - .

i
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r el I . - I hod
tetephone—service—or—totH—tetephone—serviece—

I o . . " .
(1) 9—Fheterm "Uility service" neans electricity

for light, heat, or power; and natural or manufactured gas for
light, heat, or power:—e+r—telecommunication—Services.
(2) t6)—The—term "Person” means any person as defined
ins. 212.02.
Section 43. Effective January 1, 2002, sections

203.013, 203.60, 203.61, 203.62, and 203.63, Florida Statutes,
are repeal ed

105
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Section 44. Paragraph (e) of subsection (1) of section

212.05, Florida Statutes, is anended to read:

212.05 Sales, storage, use tax.--It is hereby declared
to be the legislative intent that every person is exercising a
taxabl e privil ege who engages in the business of selling
tangi bl e personal property at retail in this state, including
t he busi ness of mamking mail order sales, or who rents or
furni shes any of the things or services taxable under this
chapter, or who stores for use or consunption in this state
any itemor article of tangi ble personal property as defined
herein and who | eases or rents such property within the state.

(1) For the exercise of such privilege, a tax is
| evied on each taxable transaction or incident, which tax is
due and payabl e as foll ows:

(e)1. At the rate of 6 percent on charges for

a. Al telegraph nessages and | ong-di stance tel ephone
calls beginning and terminating in this state,
t el econmuni cation service as defined in s. 203.012, and those
services described in s. 203.012(2)(a), except that the tax
rate for charges for tel ecomrunication service other than
charges for prepaid calling arrangenents is 7 percent. The tax
on charges for prepaid calling arrangenents eaHs—rade—wth—=a
prepai-t—tetephone—<cattng—eard shall be collected at the tine
of sale and remtted by the selling deal er setH-ing—o+
rechargi-ng—a—prepa-a—tetephone—card.

(1) "Prepaid calling arrangenent" neans the separately

stated retail sale by advance paynent of conmuni cations

services that consist exclusively of tel ephone calls

ori gi nated by using an access nunber, authorization code, or

ot her neans that may be nmanually, electronically, or otherw se

entered and that are sold in predetermned units or dollars
106
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whose nunber declines with use in a known anount.Aprepaid

(1) If the sale or recharge of the prepai d tetephone
calling arrangenent eard does not take place at the dealer's

pl ace of business, it shall be deened to take place at the
custoner's shipping address or, if no itemis shipped, at the
custoner's address or the location associated with the
custoner's nobil e tel ephone nunber

(I'1'1) The sale or recharge of a prepaid calling

arrangenent shall be treated as a sale of tangi bl e persona

property for purposes of this chapter, whether or not a

tangi ble item evidenci ng such arrangenent is furnished to the
purchaser, and such sale within this state phone—<card

consti-tutes—property—+n—this—state—and subjects the selling

dealer to the jurisdiction of this state for purposes of this

subsection. Notwi thstandi ng any other provision of this

sub- sub- subpar agraph, the sale of tel ecomunication services

to a person who furnishes tel econmmuni cati on servi ces pursuant

to a prepaid calling arrangenent is deened a sale for resale,

and a dealer selling tel ecommuni cation services to such a

person shall accept a resale certificate in lieu of the tax,

in accordance with rul es of the departnent.

b. Any television system program servi ce.
c. The installation of telecomrunication and
t el egraphi ¢ equi pnent.
d. Electrical power or energy, except that the tax
rate for charges for electrical power or energy is 7 percent.
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1 2. For purposes of this chapter, "television system

2 | program service" neans the transmtting, by any neans, of any
3| audio or video signal to a subscriber for other than

4 | retransmission, or the installing, connecting, reconnecting,

5| di sconnecting, noving, or changing of any equipnent related to
6 | such service. For purposes of this chapter, the term

7 | "tel ecomruni cation service" does not include |ocal service

8 | provided through a pay tel ephone. The provisions of s.

9] 212.17(3), regarding credit for tax paid on charges

10 | subsequently found to be worthless, shall be equally

11 | applicable to any tax paid under the provisions of this

12 | section on charges for prepaid calling arrangenents,

13 | tel econmuni cation or telegraph services,or electric power

14 | subsequently found to be uncollectible. The word "charges" in
15| this paragraph does not include any excise or simlar tax

16 | levied by the Federal Government, any political subdivision of
17 | the state, or any nunicipality upon the purchase, or sale, or
18 | recharge of prepaid calling arrangenents or upon the purchase
19 | or sale of tel ecommunication, television system program or

20 | tel egraph service or electric power, which tax is collected by
21| the seller fromthe purchaser.

22 3. Tel egraph nessages and tel ecommuni cation services
23 | which originate or termnate in this state, other than

24 | interstate private comuni cati on services, and are billed to a
25 | custoner, tel ephone nunber, or device located within this

26 | state are taxable under this paragraph. Interstate private
27 | communi cation services are taxable under this paragraph as

28 | fol | ows:

29 a. One hundred percent of the charge inposed at each
30| channel termnation point within this state;

31
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b. One hundred percent of the charge inposed for the
total channel nileage between each channel term nation point
within this state; and

c. The portion of the interstate interoffice channe
m | eage charge as determned by nmultiplying said charge tines
a fraction, the nunerator of which is the air nmles between
the last channel termination point in this state and the
vertical and horizontal coordi nates, 7856 and 1756,
respectively, and the denom nator of which is the air niles
between the | ast channel termination point in this state and
the first channel term nation point outside this state. The
denominator of this fraction shall be adjusted, if necessary,
by adding the nunerator of said fraction to simlarly
deternmined air mles in the state in which the other channe
ternmnation point is |located, so that the summtion of the
apportionnent factor for this state and the apporti onnent
factor for the other state is not greater than one, to ensure
that no nore than 100 percent of the interstate interoffice
channel nil eage charge can be taxed by this state and anot her
state.

4. The tax inposed pursuant to this paragraph shal
not exceed $50, 000 per cal endar year on charges to any person
for interstate tel econmuni cations services defined in s.
203.012(4) and (7)(b), if the majority of such services used
by such person are for conmunications origi nati ng outside of
this state and ternminating in this state. This exenption
shall only be granted to holders of a direct pay pernit issued
pursuant to this subparagraph. No refunds shall be given for
taxes paid prior to receiving a direct pay permt. Upon
application, the departnment may issue a direct pay pernit to
t he purchaser of telecomrunications services authorizing such
109
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purchaser to pay tax on such services directly to the
departnent. Any vendor furnishing tel ecomruni cations services
to the holder of a valid direct pay pernit shall be relieved
of the obligation to collect and renit the tax on such
service. Tax paynents and returns pursuant to a direct pay
permt shall be nonthly. For purposes of this subparagraph,
the term"person"” shall be limted to a single legal entity
and shall not be construed as neaning a group or conbination
of affiliated entities or entities controlled by one person or
group of persons.

5. If the sale of a television system program servi ce,
as defined in this paragraph, also involves the sale of an
item exenpt under s. 212.08(7)(j), the tax shall be applied to
the value of the taxable service when it is sold separately.
If the conpany does not offer this service separately, the
consi deration paid shall be separately identified and stated
with respect to the taxable and exenpt portions of the
transaction as a condition of the exenption, except that the
amount identified as taxable shall not be I ess than the cost
of the service

Section 45. Effective July 1, 2000, all taxes that
have been coll ected pursuant to section 212.05(1)(e), Florida

Statutes, at the point of sale on prepaid calling arrangenents

before July 1, 2000, nust be renitted, and taxes that have

been collected at the point of sale on prepaid calling

arrangenents and renmitted before July 1, 2000, are not subject

to refund. Any taxes that were not collected pursuant to
section 212.05(1)(e) before July 1, 2000, at point of sale on
prepaid calling arrangenents need not be paid and are

forgiven.
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1 Section 46. Paragraph (b) of subsection (2) of section
2| 212.054, Florida Statutes, is anended to read:

3 212.054 Discretionary sales surtax; linitations,

4 | adm ni stration, and coll ection.--

5 (2)

6 (b) However:

7 1. The tax—on—any sal es anmpunt above $5, 000 on any

8| itemof tangi ble personal property and on | ong-di stance

9 | tel ephone service shall not be subject to the surtax.

10 | However, charges for prepaid calling arrangenents, as defined
11])in s. 212.05(1)(e)l.a., shall be subject to the surtax. For

12 | purposes of administering the $5,000 limtation on an item of
13 | tangi bl e personal property, if two or nore taxable itens of

14 | tangi bl e personal property are sold to the sane purchaser at
15| the sane tine and, under generally accepted business practice
16 | or industry standards or usage, are normally sold in bulk or
17 | are itens that, when assenbl ed, conprise a working unit or

18 | part of a working unit, such itens nust be considered a single
19| item for purposes of the $5,000 linitati on when supported by a
20| charge ticket, sales slip, invoice, or other tangi ble evidence
21| of a single sale or rental. The limtation provided in this

22 | subparagraph does not apply to the sale of any other service.
23 2. In the case of utility, telecomrunication, or

24 | tel evision system program services billed on or after the

25 | effective date of any such surtax, the entire anpunt of the

26 | charge tax for utility, telecomrunication, or television

27 | system program services shall be subject to the surtax. In

28 | the case of utility, tel ecomunication, or television system
29 | program services hilled after the last day the surtax is in

30| effect, the entire anpunt of the charge tax on said itens

31| shall not be subject to the surtax.
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1 3. In the case of witten contracts which are signed
2| prior to the effective date of any such surtax for the

3| construction of inprovenents to real property or for

4 | renodel ing of existing structures, the surtax shall be paid by
5] the contractor responsible for the performance of the

6| contract. However, the contractor may apply for one refund of
7 | any such surtax paid on materials necessary for the conpletion
8| of the contract. Any application for refund shall be nade no
9| later than 15 nonths following initial inposition of the

10| surtax in that county. The application for refund shall be in
11 | the nanner prescribed by the departnent by rule. A conplete
12 | application shall include proof of the witten contract and of
13 | paynent of the surtax. The application shall contain a sworn
14 | statenent, signed by the applicant or its representative,

15 ) attesting to the validity of the application. The departnent
16 | shall, within 30 days after approval of a conplete

17 | application, certify to the county information necessary for
18 | issuance of a refund to the applicant. Counties are hereby

19 | authori zed to issue refunds for this purpose and shall set
20| aside fromthe proceeds of the surtax a sumsufficient to pay
21| any refund lawfully due. Any person who fraudul ently obtains
22 | or attenpts to obtain a refund pursuant to this subparagraph
23| in addition to being liable for repaynent of any refund
24 | fraudul ently obtained plus a mandatory penalty of 100 percent
25| of the refund, is guilty of a felony of the third degree,
26 | puni shabl e as provided in s. 775.082, s. 775.083, or s.
27 | 775. 084.
28 4. In the case of any vessel, railroad, or notor
29 | vehicle common carrier entitled to partial exenption fromtax
30 | i nposed under this chapter pursuant to s. 212.08(4), (8), or
31| (9), the basis for inposition of surtax shall be the sane as
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1| provided in s. 212.08 and the ratio shall be applied each

2| nonth to total purchases in this state of property qualified
3| for proration which is delivered or sold in the taxing county
4| to establish the portion used and consuned in intracounty

5| novenent and subject to surtax.

6 Section 47. Effective January 1, 2002, and applicable
7| to communications services reflected on bills dated on or

8 | after that date, paragraph (e) of subsection (1) of section

9] 212.05, Florida Statutes, as anended by this act, is anmended
10| to read:

11 212.05 Sales, storage, use tax.--It is hereby declared
12 ) to be the legislative intent that every person is exercising a
13 | taxable privil ege who engages in the business of selling

14 | tangi bl e personal property at retail in this state, including
15| the business of nmaking mail order sales, or who rents or

16 | furnishes any of the things or services taxable under this

17 | chapter, or who stores for use or consunption in this state
18 | any itemor article of tangible personal property as defined
19 | herein and who | eases or rents such property within the state.
20 (1) For the exercise of such privilege, a tax is

21| l evied on each taxable transaction or incident, which tax is
22 | due and payabl e as foll ows:

23 (e)1. At the rate of 6 percent on charges for

24 a. Prepaid calling arrangenents. AH—tetegraph

25 | ressages—ant—tong—ti-stance—tetephone—catH-s—begrrning—and

26 . . . " ’ I . . .

27 | defined—in—s—203-012—ant—thoseservices—deseribed—in—s—

28 | 2630122y (a)—except—that—thetax—ratefor—echargesfor

29 | teleconmuni-cation—service—other—than—charges—for—prepaid

30 | eatHngarrangenrents—+s—7perecent—The tax on charges for

31
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1| prepaid calling arrangenments shall be collected at the tine of
2| sale and renitted by the selling deal er

3 (1) "Prepaid calling arrangenent” neans the separately
4| stated retail sale by advance paynent of comrunications

5| services that consist exclusively of tel ephone calls

6| originated by using an access nunber, authorization code, or
7 | other neans that nay be manually, electronically, or otherw se
8| entered and that are sold in predetermned units or dollars

9 | whose nunber declines with use in a known anount.

10 (1) If the sale or recharge of the prepaid calling
11 | arrangenent does not take place at the dealer's place of

12 | business, it shall be deened to take place at the custoner's
13 | shipping address or, if no itemis shipped, at the custoner's
14 | address or the | ocation associated with the custoner's nobile
15 | t el ephone nunber

16 (I'1'1) The sale or recharge of a prepaid calling

17 | arrangenent shall be treated as a sal e of tangible persona

18 | property for purposes of this chapter, whether or not a

19 | tangi bl e item evidencing such arrangenent is furnished to the
20 | purchaser, and such sale within this state subjects the

21| selling dealer to the jurisdiction of this state for purposes
22 | of this subsection. Netwthstanding—any—other—proviston——of

23 " I I I ] I F I . .

24 . ot Lot I . . .

25 o L . I I Lot
26 Fe- I eal L I . . .

27 I b I e Cn f
28 | tax;r—in—accordance—wth—+utes—of—thedepartrent—

29 b—Any—tetevision—systemprogramservice-

30 b. e~ The installation of tel ecomunication and

31 | tel egraphi c equiprent .
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c. 8- Electrical power or energy, except that the tax

rate for charges for electrical power or energy is 7 percent.
5 . . -

provi-ded—through—apay—tetephone-—The provisions of s.
212.17(3), regarding credit for tax paid on charges

subsequently found to be worthless, shall be equally
applicable to any tax paid under the provisions of this
section on charges for prepaid calling arrangenents,

t el ecommuni cation or tel egraph services, or electric power
subsequently found to be uncollectible. The word "charges" in
this paragraph does not include any excise or simlar tax

| evied by the Federal Government, any political subdivision of
the state, or any nmunicipality upon the purchase, sale, or
recharge of prepaid calling arrangenents or upon the purchase
or sale of telecomunication, television system program or
tel egraph service or electric power, which tax is collected by
the seller fromthe purchaser
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Section 48. Effective January 1, 2002, and applicable

to communi cations services reflected on bills dated on or
after such date, paragraph (b) of subsection (2) and paragraph
(c) of subsection (3) of section 212.054, Florida Statutes, as
anended by this act, are anended to read:

212.054 Discretionary sales surtax; linitations,
adm ni stration, and coll ection.--

(2)

(b) However:
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1. The sal es anount above $5, 000 on any item of
tangi bl e personal property and—en—teng—distance—tetephone
serviee shall not be subject to the surtax. However, charges
for prepaid calling arrangenents, as defined in s.
212.05(1)(e)1l.a., shall be subject to the surtax. For purposes
of adninistering the $5,000 Iimtation on an item of tangible
personal property, if two or nore taxable itens of tangible
personal property are sold to the sane purchaser at the sane
time and, under generally accepted business practice or
i ndustry standards or usage, are normally sold in bulk or are
items that, when assenbl ed, conprise a working unit or part of
a working unit, such itens nust be considered a single item
for purposes of the $5,000 limtation when supported by a
charge ticket, sales slip, invoice, or other tangible evidence

of a single sale or rental. Fhet+Hwtationprovided—n—this

stbparagraph—does—not—appty—to—the—sale—of—anyother—service—
2. In the case of utility—tetecomrunication—o+

tetevi-ston——systemprogram services billed on or after the

effective date of any such surtax, the entire anpunt of the

charge for utility,—tetecomuniecation,—or—teteviston—system

program services shall be subject to the surtax. In the case
of utility,—tetecomunteation—or—tetevi-ston—systemprogram
services billed after the last day the surtax is in effect,
the entire anmount of the charge on said itens shall not be
subject to the surtax."Utility service," as used in this

section, does not include any comruni cati ons services as
defined in chapter 202.
3. In the case of witten contracts which are signed

prior to the effective date of any such surtax for the

construction of inprovenents to real property or for

renodel i ng of existing structures, the surtax shall be paid by
118
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1| the contractor responsible for the performance of the
2| contract. However, the contractor may apply for one refund of
3 | any such surtax paid on materials necessary for the conpletion
4] of the contract. Any application for refund shall be nade no
5| later than 15 nonths following initial inposition of the
6| surtax in that county. The application for refund shall be in
7 | the manner prescribed by the department by rule. A conplete
8 | application shall include proof of the witten contract and of
9 | paynent of the surtax. The application shall contain a sworn
10 | statenent, signed by the applicant or its representative,
11| attesting to the validity of the application. The departnent
12 | shall, within 30 days after approval of a conplete
13 | application, certify to the county informati on necessary for
14 | i ssuance of a refund to the applicant. Counties are hereby
15| aut hori zed to issue refunds for this purpose and shall set
16 | aside fromthe proceeds of the surtax a sumsufficient to pay
17 | any refund lawfully due. Any person who fraudul ently obtains
18 | or attenpts to obtain a refund pursuant to this subparagraph
19 ] in addition to being liable for repaynent of any refund
20| fraudul ently obtained plus a mandatory penalty of 100 percent
21| of the refund, is guilty of a felony of the third degree,
22 | puni shabl e as provided in s. 775.082, s. 775.083, or s.
23 | 775. 084.
24 4. In the case of any vessel, railroad, or notor
25| vehicle common carrier entitled to partial exenption fromtax
26 | i nposed under this chapter pursuant to s. 212.08(4), (8), or
271 (9), the basis for inposition of surtax shall be the sane as
28 | provided in s. 212.08 and the ratio shall be applied each
29 | nonth to total purchases in this state of property qualified
30| for proration which is delivered or sold in the taxing county
31
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1| to establish the portion used and consuned in intracounty

2 | novenent and subject to surtax.

3 (3) For the purpose of this section, a transaction

4| shall be deened to have occurred in a county inposing the

5| surtax when:

6 (c) The consuner of utility er—televistoen—system

7 | program services is located in the county—er—the

8 | tetecommunication—services—areprovided—to—atocation—wthin
9 | the—county.

10 Section 49. Effective January 1, 2001, section

11| 337.401, Florida Statutes, is anended to read:

12 337.401 Use of right-of-way for utilities subject to
13 | regul ation; pernmt; fees.--

14 (1) The departnent and | ocal governnental entities,
15| referred to in ss. 337.401-337.404 as the "authority," that
16 | have jurisdiction and control of public roads or publicly

17 | owned rail corridors are authorized to prescribe and enforce
18 | reasonabl e rules or regulations with reference to the placing
19 | and nami ntai ning al ong, across, or on any road or publicly

20 | owned rail corridors under their respective jurisdictions any
21| electric transnission, tel ephone, or telegraph |ines; pole
22 | lines; poles; railways; ditches; sewers; water, heat, or gas
23 | mai ns; pipelines; fences; gasoline tanks and punps; or other
24 | structures hereinafter referred to as the "utility."

25 (2) The authority may grant to any person who is a
26 | resident of this state, or to any corporation which is

27 | organi zed under the laws of this state or licensed to do

28 | business within this state, the use of a right-of-way for the
29 | utility in accordance with such rules or regulations as the
30| authority nmay adopt. No utility shall be installed, |ocated,
31| or relocated unless authorized by a witten permt issued by
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the authority. The permt shall require the permtholder to
be responsi bl e for any damage resulting fromthe issuance of
such permt. The authority may initiate injunctive
proceedi ngs as provided in s. 120.69 to enforce provisions of
this subsection or any rule or order issued or entered into
pur suant thereto.

(3)(a) Because federal and state law require the

nondi scrimnatory treatnment of providers of tel ecommunications

servi ces and because of the desire to pronpte conpetition

anong providers of tel ecommuni cations services, it is the

intent of the Legislature that nunicipalities and counties

treat tel ecommuni cations conpanies in a nondi scrininatory and

conpetitively neutral nmanner when inposing rules or

regul ati ons governing the placenent or nai ntenance of

tel ecommuni cations facilities in the public roads or

rights-of-way. Rules or regulations inposed by a nunicipality

or county relating to tel econmuni cati ons conpani es pl aci ng or

nmai nt ai ni ng tel ecommuni cations facilities in its roads or

rights-of-way nmust be generally applicable to al

t el ecomuni cati ons conpani es and, notw thstandi ng any ot her

law, may not require a tel ecommunications conpany to apply for

or enter into an individual |icense, franchise, or other

agreenent with the nmunicipality or county as a condition of

pl acing or nmmintaining tel econmuni cations facilities inits

roads or rights-of-way. In addition to other reasonable rul es

or regulations that a nunicipality or county nmay adopt

relating to the placenent or nmintenance of tel econmunications

facilities in its roads or rights-of-way under this

subsection, a nunicipality or county nmay require a

t el ecommuni cati ons conpany that places or seeks to place

facilities in its roads or rights-of-way to register with the
121

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W W NNNNMNNNNMNNNNRRRRRRRPR B R
P O © 0 ~N O U0 BN WNIEREPRO O ®ONO®D O M WN R O

g{gr ga Senate - 2000 CS for CS for SB 1338

i
2100- 00

nmuni cipality or county and to provide the nane of the

regi strant; the nane, address, and tel ephone nunber of a

contact person for the registrant; the nunber of the

registrant's current certificate of authorization issued by

the Florida Public Service Conmi ssion or the Federa

Communi cati ons Commi ssi on; and proof of insurance or

self-insuring status adequate to defend and cover cl ai ns.

(b) Each nunicipality and county retains the authority

to regul ate and nmanage nuni ci pal and county roads or

rights-of-way in exercising its police power. Any rules or

regul ati ons adopted by a nunicipality or county which govern

the occupation of its roads or rights-of-way by

t el ecommuni cati ons conpani es nust be related to the placenent

or mai ntenance of facilities in such roads or rights-of-way,

nust be reasonabl e and nondi scrimnatory, and nmay include only

those matters necessary to manage the roads or rights-of-way

of the municipality or county.

(c)1. It is the intention of the state to treat al

providers of communi cations services that use or occupy

nmuni ci pal or charter county roads or rights-of-way for the

provi sion of communi cations services in a nondiscrimnatory

and conpetitively neutral manner with respect to the paynent

of pernmit fees. Certain providers of conmunications services

have been granted by general |aw the authority to offset

permt fees against franchise or other fees while other

providers of communi cati ons services have not been granted

this authority. In order to treat all providers of

communi cati ons services in a nondiscrimnatory and

conpetitively neutral nmanner with respect to the paynent of

permt fees, each nmunicipality and charter county shall nake

an el ection under either sub-subparagraph a. or
122
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sub- subparagraph b. and nust informthe Departnent of Revenue

of the election by certified mail by October 1, 2001. Such

el ection take effect January 1, 2002.

a.(l) The nmunicipality or charter county may require

and collect pernmit fees fromany providers of communi cations

services that use or occupy nunicipal or county roads or

rights-of-way. Al fees pernmtted under this sub-subparagraph

nust be reasonabl e and conmmensurate with the direct and actua

cost of the regulatory activity, including issuing and

processing pernmits, plan reviews, physical inspection, and

direct adnministrative costs; nust be denonstrable; and nust be

equi tabl e anong users of the roads or rights-of-way. A fee

permtted under this sub-subparagraph may not: be offset

agai nst the tax inposed under chapter 202; include the costs

of roads or rights-of-way acquisition or roads or

rights-of-way rental; include any general adninistrative,

nmanagenent, or nmi ntenance costs of the roads or

rights-of-way; or be based on a percentage of the val ue or

costs associated with the work to be perforned on the roads or

rights-of-way. In an action to recover anounts due for a fee

not permitted under this sub-subparagraph, the prevailing

party nay recover court costs and attorney's fees at trial and

on appeal. In addition to the limtations set forth in this

section, a fee levied by a nunicipality or charter county

under this sub-subparagraph may not exceed $100. However,

permt fees nmay not be inposed with respect to pernits that

may be required for service drop lines not required to be

noti ced under s. 556.108(5)(b) or for any activity that does

not require the physical disturbance of the roads or

rights-of-way or does not inpair access to or full use of the

roads or rights-of-way.
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(I'l1) To ensure conpetitive neutrality anong providers

of communi cations services, for any nunicipality or charter

county that elects to exercise its authority to require and

collect permt fees under this sub-subparagraph, the rate of

the | ocal communi cations services tax inposed by such

jurisdiction, as conputed under s. 202.20(1)(a) and (2), shal

automatically be reduced by 0.12 percent.

b. Aternatively, the nunicipality or charter county

may elect not to require and collect pernit fees from any

provider of comrunications services that uses or occupies

nmuni ci pal or charter county roads or rights-of-way for the

provi sion of communi cations services; however, each

nmuni cipality or charter county that elects to operate under

this sub-subparagraph retains all authority to establish rules

and regul ations for providers of comrunications services to

use or occupy roads or rights-of-way as provided in this

section. If a nmunicipality or charter county elects to operate

under this sub-subparagraph, the total rate for the |l oca

communi cati ons services tax as conputed under s. 202.20 for

that nunicipality or charter county nay be increased by

ordi nance to an amount not to exceed 0.12 percent.

c. Anmunicipality or charter county that does not nake

an election as provided for in this subparagraph shall be

presuned to have el ected to operate under the provisions of

sub- subpar agr aph b.

2. Each noncharter county shall nmmke an el ection under

ei t her sub-subparagraph a. or sub-subparagraph b. and shal

informthe Departnent of Revenue of the election by certified
mai | by Cctober 1, 2001. Such el ection shall take effect
January 1, 2002.
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a. The noncharter county nay elect to require and

collect permt fees fromany providers of comunications

services that use or occupy noncharter county roads or

rights-of-way. Al fees permtted under this sub-subparagraph

nmust be reasonabl e and conmmensurate with the direct and actua

cost of the regulatory activity, including issuing and

processing pernmits, plan reviews, physical inspection, and

direct adnministrative costs; nust be denonstrable; and nust be

equi tabl e anong users of the roads or rights-of-way. A fee

permtted under this sub-subparagraph may not: be offset

agai nst the tax inposed under chapter 202; include the costs

of roads or rights-of-way acquisition or roads or

rights-of-way rental; include any general adninistrative,

nmanagenent, or nmi ntenance costs of the roads or

rights-of-way; or be based on a percentage of the val ue or

costs associated with the work to be perforned on the roads or

rights-of-way. In an action to recover anounts due for a fee

not permitted under this sub-subparagraph, the prevailing

party nay recover court costs and attorney's fees at trial and

on appeal. In addition to the limtations set forth in this

section, a fee levied by a noncharter county under this

sub- subpar agraph may not exceed $100. However, pernit fees may

not be inposed with respect to pernits that may be required

for service drop lines not required to be noticed under s.

556. 108(5) (b) or for any activity that does not require the

physi cal disturbance of the roads or rights-of-way or does not

impair access to or full use of the roads or rights-of-way.

b. Alternatively, the noncharter county nay el ect not

to require and collect pernit fees fromany provider of

communi cati ons services that uses or occupi es noncharter

county roads or rights-of-way for the provision of
125
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communi cati ons services; however, each noncharter county that

el ects to operate under this sub-subparagraph shall retain al

authority to establish rules and regul ati ons for providers of

communi cati ons services to use or occupy roads or

rights-of-way as provided in this section. If a noncharter

county elects to operate under this sub-subparagraph, the

total rate for the | ocal communications services tax as

conput ed under s. 202.20 for that noncharter county nmay be

i ncreased by ordi nance to an anount not to exceed 0.24

percent, to replace the revenue the noncharter county would

ot herwi se have received frompernmt fees for providers of

communi cati ons services.

c. A noncharter county that does not make an el ection

as provided for in this subparagraph shall be presuned to have

el ected to operate under the provisions of sub-subparagraph b

3. Except as provided in this paragraph

nmuni cipalities and counties retain all existing authority to

require and collect pernmt fees fromusers or occupants of

nmuni ci pal or county roads or rights-of-way and to set

appropriate pernmit fee anpunts.
(d) After January 1, 2001, in addition to any other
notice requirenents, a nunicipality nust provide to the

Secretary of State, at least 10 days prior to consideration on

first reading, notice of a proposed ordi nhance governing a

t el ecomuni cati ons conpany placi ng or maintaining

tel ecommunications facilities in its roads or rights-of-way.

After January 1, 2001, in addition to any other notice

requirenments, a county nust provide to the Secretary of State,

at | east 15 days prior to consideration at a public hearing,

noti ce of a proposed ordi nance governing a tel ecomuni cations

conpany placing or maintaining tel econmuni cations facilities
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1|inits roads or rights-of-way. The notice required by this

2 | paragraph nmust be published by the Secretary of State on a

3| designated Internet webhsite. The failure of a nmunicipality or
4| county to provide such notice does not render the ordi nance

51 invalid.

6 (e) If any nunicipality requires any

7 | tel ecommuni cations conpany to pay a fee or other consideration
8| as a condition for granting perm ssion to occupy mnunicipa

9| streets and rights-of-way for poles, wires, and other

10| fixtures, such fee or consideration may not exceed 1 percent
11| of the gross receipts on recurring |ocal service revenues for
12 | services provided within the corporate limts of the

13 | nunicipality by such tel econmunicati ons conpany. | ncl uded

14 | within such 1-percent maximum fee or consideration are al

15| taxes, licenses, fees, in-kind contributions accepted pursuant
16 | t o paragraph (g)subseetion—~{5), and other inpositions except
17 | ad val orem taxes and anounts for assessnents for special

18 | benefits, such as sidewal ks, street pavings, and simlar

19 | i nprovenents, and occupational |icense taxes |levied or inposed
20| by a nunicipality upon the tel ecommuni cati ons conpany. This
21 | par agraph subseet+on shall not inpair any franchise in

22 | existence on July 1, 1985.

23 (f)t4) A nmunicipality may require by ordinance—enter

24 | into—an—agreerent—w-th any person providing tel econmunication
25| services defined in s. 203.012(7) as a condition for granting
26 | permi ssion to occupy or use any city street, alley, viaduct,
27 | el evated roadway, bridge, or other public way to pay—¥he

28 | agreerment—shaH—permt—the—telecommnication——serviceprovider
29 , , , , ,

30 I . . e e nal—riel F . I
31 | agreenent—shat——provide—for a fee or other consideration
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payabl e annual |y based on actual |inear feet of any cable,

fiber optic, or other pathway that nmakes physical use of the
nmuni ci pal right-of-way. 1In no event shall the fee or other
consi deration inposed pursuant to this paragraph stbseetion be
| ess than $500 per linear mle of any cable, fiber optic, or
ot her pathway that nmakes physical use of the nunicipa
right-of-way. Any fee or other consideration inposed by this
par agr aph stbseetion in excess of $500 shall be applied in a
nondi scri m natory manner and shall not exceed the sum of:

1. ta) Costs directly related to the inconveni ence or
i mpai rnent solely caused by the disturbance of the mrunicipa
right-of-way; and

2. {b)y The reasonabl e cost of the regulatory activity
of the nunicipality, and-

3.{€) The proportionate share of cost of land for such
street, alley, or other public way attributable to utilization

of the right-of-way by a tel ecommuni cation service provider.

Furthernore, no tel ecomuni cation service provider shall be
required to pay nore than one such fee or other consideration
annual ly for the construction, nmintenance, operation, repair,
rebuil ding, or replacenent of a parallel telecomrunications
route owned by it, or by a subsidiary under its direct
control, which makes use of the right-of-way of any
nmuni ci pality enacting an ordi nance pursuant to this paragraph
subseetion. The fee or other consideration inposed pursuant
to this paragraph stbseetion shall not apply in any manner to
any tel ecommuni cation service provider who provides
t el ecomuni cation services as defined in s. 203.012(3) for any
services provided by such service provider. Any agreenent
entered into pursuant to the authority of this paragraph

128

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O N D WNPRER O

r

g{g ga Senate - 2000 CS for CS for SB 1338

5 00- 00
subseet+on prior to June 3, 1988, and the fees or fee schedul e
in effect on that date shall remain in full force and effect
until such agreenent expires. Any ordi nance enacted pursuant
to this paragraph stubseeti+on prior to June 3, 1988, and the
fees or fee schedule in effect on that date shall remain in
full force and effect unless the ordinance is repealed by the
muni ci pality. Notw thstandi ng the | anguage contai ned herein a
nmuni ci pality nmay reenact any ordi nance which has an autonatic
expiration date provided the ordi nance does not increase the
fees in effect in said ordinance in violation of this section
(9) £5)r Except as expressly allowed or authorized by
general |aw and except for the rights-of-way pernmit fees
subj ect to paragraph (e)stubseetion—<{(3), a nunicipality my

not levy on a tel econmmunications conpany a tax, fee, or other

charge for operating as a tel ecommuni cations conpany wthin
the jurisdiction of the nmunicipality or which is in any way
related to using its roads or rights-of-way. A municipality
may not allow a tel ecomruni cati ons conpany to pay a fee or
provi de conpensation in excess of the limts prescribed in
this section. A nmunicipality may not require or solicit

i n-kind conpensation in lieu of any fees inposed pursuant to
this section. Nothing in this paragraph stbseeti+on shal

i mpair any ordi nance or agreenent in effect on May 22, 1998,
the—effective—date—of—this—aet which provides for or allows
i n-kind conpensation by a tel ecormuni cati ons conpany.

(h)t6) A local governnental entity may not use its
authority over the placenent of facilities in its roads and
rights-of-way as a basis for asserting or exercising
regul atory control over a tel ecomuni cati ons conpany regarding
matters within the exclusive jurisdiction of the Florida
Publ i ¢ Service Conmi ssion or the Federal Conmunications
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Conmmi ssion, including, but not linmted to, the operations,
systens, qualifications, services, service quality, service
territory, and prices of a tel ecomuni cati ons conpany.
(i) 7 A tel ecommuni cations conpany that has obtai ned
perm ssion to occupy the roads and rights-of-way of an
incorporated nmunicipality pursuant to s. 362.01 eirty—or—town
or that is otherwise lawfully occupying the roads or

rights-of-way of a nmunicipality on the effective date of this
act shall not be required to obtai n addi-t+onat consent to
conti nue such | awful occupation of those roads or
rights-of -way; however, nothing in this paragraph subseetion
shall be interpreted to linmt the power of a nunicipality to
i npose a fee or adopt or enforce reasonable rules or
regul ations as provided in this section

(j) 8y Except as expressly provided in this section,
this section does not nodify the authority of |ocal
governnental entities to levy the tax authorized in s. 166.231
or the duties of telecomunications conpani es under ss.
337.402-337.404. This section does not apply to building
permts, pole attachnents, or private roads, private
easenents, and private rights-of-way. Except as expressly
provided in this section, this section does not limt or
expand what ever powers counties may have relating to roads and
rights-of-way. Nothing in this section shall limt or expand
what ever authority a |ocal governnent may have to inpose any
fee pursuant to 47 U S.C. ss. 542 and 573.

(k) £9) As used in this section, "tel econmunications
conpany" has the sane neaning as defined in s. 364.02.

(4) £36) This section, except subsections (1) and~«(2);
and paragraph (3)(h){6), does not apply to the provision of
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pay tel ephone service on public or nunicipal roads or
ri ghts-of-way.

Section 50. Effective January 1, 2002, section
337.401, Florida Statutes, as anended by this act, is anended
to read:

337.401 Use of right-of-way for utilities subject to
regul ation; pernmt; fees.--

(1) The departnent and | ocal governnental entities,
referred to in ss. 337.401-337.404 as the "authority," that
have jurisdiction and control of public roads or publicly
owned rail corridors are authorized to prescribe and enforce
reasonabl e rules or regulations with reference to the placing
and nmi ntai ni ng al ong, across, or on any road or publicly
owned rail corridors under their respective jurisdictions any
el ectric transm ssion, tel ephone, or tel egraph, or other
communi cations services lines; pole lines; poles; railways;

ditches; sewers; water, heat, or gas nmmins; pipelines; fences;
gasol ine tanks and punps; or other structures hereinafter
referred to as the "utility."

(2) The authority may grant to any person who is a
resident of this state, or to any corporation which is
organi zed under the laws of this state or licensed to do
business within this state, the use of a right-of-way for the
utility in accordance with such rules or regulations as the
authority may adopt. No utility shall be installed, |ocated,
or relocated unless authorized by a witten pernmit issued by
the authority. The permt shall require the permtholder to
be responsi ble for any damage resulting fromthe issuance of
such pernmit. The authority may initiate injunctive
proceedi ngs as provided in s. 120.69 to enforce provisions of
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this subsection or any rule or order issued or entered into

pur suant thereto.
(3)(a) Because of the unique circunstances applicable

to providers of communications services, including, but not

limted to, the circunstances described in paragraph (e) and

the fact that federal and state |aw require the

nondi scrim natory treatnment of providers of tel ecommunications
servi ces, and because of the desire to pronote conpetition
anong provi ders of communi cati ons tetecomrunicationRs servi ces,
it is the intent of the Legislature that nunicipalities and

counties treat providers of comruni cations services

tetecomuni-cati-ons—coenpanies in a nondiscrimnatory and

conpetitively neutral nmanner when inposing rules or

regul ati ons governing the placenent or nai ntenance of
communi cati ons teteconmuntcat+ons facilities in the public
roads or rights-of-way. Rules or regul ations inposed by a

muni cipality or county relating to providers of communications

servi ces teteconmunicattons—conpanies placi ng or mai ntaini ng
communi cat i ons telecommunications facilities in its roads or

rights-of-way nust be generally applicable to all providers of

communi cati ons servi ces teteconmuni-cations—conpantes and,

notwi t hst andi ng any other law, nay not require a provider of

communi cati ons services, except as otherw se provided in

par agr aph (f), teteconmunications—conpany to apply for or

enter into an individual |icense, franchise, or other

agreenent with the nmunicipality or county as a condition of
pl aci ng or nmi ntai ni ng comruni cati ons tetecommnications
facilities in its roads or rights-of-way. In addition to other

reasonabl e rules that a nmunicipality or county may adopt

relating to the placenent or nmintenance of conmmuni cations

teteconmmunicattons facilities in its roads or rights-of-way
132

CODING:Words st+ieken are deletions; words underlined are additions.




g{gr ga Senate - 2000 CS for CS for SB 1338

i
2100- 00

1| under this subsection, a nunicipality or county may require a
2 | provider of comunications services tetecomuhications—conpany
3| that places or seeks to place facilities in its roads or

4 | rights-of-way to register with the nunicipality or county and
5| to provide the nane of the registrant; the nane, address, and
6 | tel ephone nunmber of a contact person for the registrant; the
7 | nunber of the registrant's current certificate of

8 | authorization issued by the Florida Public Service Conmm ssion
9| or the Federal Conmunications Conmm ssion; and proof of

10 | insurance or self-insuring status adequate to defend and cover
11 | cl ai ns.

12 (b) Each nunicipality and county retains the authority
13| to regul ate and nmanage nuni ci pal and county roads or

14 | rights-of-way in exercising its police power. Any rules or

15| regul ations adopted by a nunicipality or county which govern
16 | the occupation of its roads or rights-of-way by providers of
17 | conmruni cati ons servi ces telecommuntcati-ons——conpanies nmust be
18 | related to the placenent or maintenance of facilities in such
19 | roads or rights-of-way, nust be reasonabl e and
20 | nondi scrim natory, and may include only those matters
21 | necessary to manage the roads or rights-of-way of the
22 | municipality or county.
23 (c)1. It is the intention of the state to treat al
24 | providers of comunications services that use or occupy
25| municipal or charter county roads or rights-of-way for the
26 | provi sion of comuni cati ons services in a nondiscrimnatory
27 | and conpetitively neutral manner with respect to the paynent
28 | of permt fees. Certain providers of conmunications services
29 | have been granted by general |aw the authority to of fset
30| permit fees against franchise or other fees while other
31| providers of comunications services have not been granted
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this authority. In order to treat all providers of

communi cati ons services in a nondiscrimnatory and
conpetitively neutral nmanner with respect to the paynent of
permt fees, each nunicipality and charter county shall nake
an el ection under either sub-subparagraph a. or

sub- subparagraph b. and nust informthe Departnent of Revenue
of the election by certified mail by COctober 1, 2001. Such

el ection shall take effect January 1, 2002.

a.(l) The nmunicipality or charter county may require
and collect permit fees fromany providers of communications
services that use or occupy nunicipal or county roads or
rights-of-way. Al fees permtted under this sub-subparagraph
nust be reasonabl e and conmensurate with the direct and actua
cost of the regulatory activity, including issuing and
processing pernits, plan reviews, physical inspection, and
direct administrative costs; nust be denonstrabl e; and nust be
equi tabl e anong users of the roads or rights-of-way. A fee
permtted under this sub-subparagraph may not: be offset
agai nst the tax inposed under chapter 202; include the costs
of roads or rights-of-way acquisition or roads or
rights-of-way rental; include any general administrative,
managenent, or nmi ntenance costs of the roads or
rights-of-way; or be based on a percentage of the val ue or
costs associated with the work to be perforned on the roads or
rights-of-way. In an action to recover anounts due for a fee
not permitted under this sub-subparagraph, the prevailing
party nay recover court costs and attorney's fees at trial and
on appeal. In addition to the limtations set forth in this
section, a fee levied by a nmunicipality or charter county
under this sub-subparagraph may not exceed $100. However,
permt fees nmay not be inposed with respect to pernits that
134
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may be required for service drop lines not required to be
noti ced under s. 556.108(5)(b) or for any activity that does
not require the physical disturbance of the roads or
rights-of-way or does not inpair access to or full use of the
roads or rights-of-way.

(I'l) To ensure conpetitive neutrality anong providers
of communi cations services, for any nunicipality or charter
county that elects to exercise its authority to require and
collect permt fees under this sub-subparagraph, the rate of
the |l ocal communi cations services tax inposed by such
jurisdiction, as conmputed under s. 202.20(1)(a) and (2), shal
automatically be reduced by 0.12 percent.

b. Alternatively, the municipality or charter county
may el ect not to require and collect pernit fees from any
provi der of communications services that uses or occupies
nmuni ci pal or charter county roads or rights-of-way for the
provi sion of communi cations services; however, each
muni cipality or charter county that elects to operate under
this sub-subparagraph retains all authority to establish rules
and regul ations for providers of commrunications services to
use or occupy roads or rights-of-way as provided in this
section. If a municipality or charter county elects to operate
under this sub-subparagraph, the total rate for the | oca
communi cati ons services tax as conputed under s. 202.20 for
that nunicipality or charter county nay be increased by
ordi nance to an amount not to exceed 0.12 percent.

c. Anmunicipality or charter county that does not nake
an election as provided for in this subparagraph shall be
presuned to have el ected to operate under the provisions of
sub- subpar agr aph b.
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2. Each noncharter county shall make an el ection under
ei t her sub-subparagraph a. or sub-subparagraph b. and shal
informthe Departnent of Revenue of the election by certified
mai | by Cctober 1, 2001. Such el ection shall take effect
January 1, 2002.

a. The noncharter county nay elect to require and
collect permt fees fromany providers of comrunications
services that use or occupy noncharter county roads or
rights-of-way. Al fees permtted under this sub-subparagraph
nust be reasonabl e and conmensurate with the direct and actua
cost of the regulatory activity, including issuing and
processing pernits, plan reviews, physical inspection, and
direct administrative costs; nust be denonstrable; and nust be
equi tabl e anong users of the roads or rights-of-way. A fee
permtted under this sub-subparagraph may not: be offset
agai nst the tax inposed under chapter 202; include the costs
of roads or rights-of-way acquisition or roads or
rights-of-way rental; include any general administrative,
managenent, or nmi ntenance costs of the roads or
rights-of-way; or be based on a percentage of the val ue or
costs associated with the work to be perforned on the roads or
rights-of-way. In an action to recover anounts due for a fee
not permitted under this sub-subparagraph, the prevailing
party nay recover court costs and attorney's fees at trial and
on appeal. In addition to the limtations set forth in this
section, a fee levied by a noncharter county under this
sub- subpar agraph may not exceed $100. However, pernit fees may
not be inposed with respect to pernits that nmay be required
for service drop lines not required to be noticed under s.

556. 108(5) (b) or for any activity that does not require the

136

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

g{g ga Senate - 2000 CS for CS for SB 1338

5 00- 00
physi cal disturbance of the roads or rights-of-way or does not
i mpair access to or full use of the roads or rights-of-way.

b. Alternatively, the noncharter county nay el ect not
to require and collect pernit fees fromany provider of
communi cati ons services that uses or occupi es noncharter
county roads or rights-of-way for the provision of
communi cati ons services; however, each noncharter county that
el ects to operate under this sub-subparagraph shall retain al
authority to establish rules and regul ations for providers of
communi cati ons services to use or occupy roads or
rights-of-way as provided in this section. If a noncharter
county elects to operate under this sub-subparagraph, the
total rate for the | ocal conmunications services tax as
conput ed under s. 202.20 for that noncharter county nmay be
i ncreased by ordi nance to an anount not to exceed 0.24
percent, to replace the revenue the noncharter county would
ot herwi se have received frompernmt fees for providers of
conmuni cati ons servi ces.

c. A noncharter county that does not nmake an el ection
as provided for in this subparagraph shall be presuned to have
el ected to operate under the provisions of sub-subparagraph b

3. Except as provided in this paragraph
nmuni cipalities and counties retain all existing authority to
require and collect permt fees fromusers or occupants of
nmuni ci pal or county roads or rights-of-way and to set
appropriate pernmt fee anpunts.

(d) After January 1, 2001, in addition to any other
notice requirenents, a nunicipality nust provide to the
Secretary of State, at |least 10 days prior to consideration on
first reading, notice of a proposed ordi nance governing a

provi der of conmunications services teleconmuni-cati-ons—corpany
137
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pl aci ng or nmi ntai ni ng comruni cati ons tetecommnicati-ons
facilities in its roads or rights-of-way. After January 1,

2001, in addition to any other notice requirenents, a county
nmust provide to the Secretary of State, at |east 15 days prior
to consideration at a public hearing, notice of a proposed
ordi nance governing a provider of comruni cations services
teteconmuni-catons—conpany pl aci ng or nai nt ai ni ng

conmuni cati ons tetecoenmunications facilities in its roads or
rights-of-way. The notice required by this paragraph nust be

publ i shed by the Secretary of State on a designated |nternet
website. The failure of a nmunicipality or county to provide
such notice does not render the ordinance invalid.

(e) The authority of nmunicipalities and counties to

require franchise fees from providers of comruni cations

services, wWith respect to the provision of conmunications

services, is specifically preenpted by the state, except as

ot herwi se provided in paragraph (f), because of uni que

ci rcunstances applicable to providers of conmunications

servi ces when conpared to other utilities occupying nmunici pa

or county roads or rights-of-way. Providers of conmunications

services may provide sinilar services in a nanner that

requires the placenent of facilities in nmunicipal or county

roads or rights-of-way or in a nanner that does not require

the placenent of facilities in such roads or rights-of-way.

Al though sim |l ar conmunications services may be provided by

different neans, the state desires to treat providers of

communi cati ons services in a nondiscrimnatory nanner and to

have the taxes, franchi se fees, and other fees paid by

providers of communi cati ons services be conpetitively neutral

Muni ci palities and counties retain all existing authority, if

any, to collect franchise fees fromusers or occupants of
138
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nmuni ci pal or county roads or rights-of-way other than

providers of communi cations services, and the provisions of

this subsection shall have no effect upon this authority. The

provi sions of this subsection do not restrict the authority,

if any, of nmunicipalities or counties or other governnental

entities to receive reasonable rental fees based on fair

mar ket value for the use of public | ands and buil di ngs on

property outside the public roads or rights-of-way for the

pl acement of communi cati ons antennas and towers.

(f) A nmunicipality or county may request and negotiate

for in-kind requirenents and contributions for, or in support

of, the use or construction of public, educational, or

governnental access facilities authorized under federal |aw

fromproviders of cable service, and nothing in this section

shal|l inpair any ordi nance or agreenent in effect on July 1,

2000, which provides for or allows for such requirenents or

contributions, including the ability of providers of cable

service to recover any such expenses pursuant to federal |aw.

Thi s subsection shall be reviewed by the Legislature during

the 2001 | egislative session in conjunction with the study

required by this act.

(g) Each nunicipality and county retains authority to

negotiate all terns and conditions of a cable service

franchi se allowed by federal and state | aw except those terns

and conditions related to franchi se fees and the definition of

gross revenues or other definitions or nethodol ogi es rel ated

to the paynent or assessnent of franchise fees on providers of

cabl e services.
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(h) tg) Except as expressly allowed or authorized by

general |aw and except for the rights-of-way pernmit fees
141
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1| subject to paragraph(c)fe)y, a nmunicipality or county may not

2| levy on a provider of communi cations services

3 | teleconmunications—<conpany a tax, fee, or other charge or

4 | inposition for operating as a provider of communications

5| servi ces tetecomunteatioens—econpany wWithin the jurisdiction of
6| the municipality or county which is in any way related to

7| using its roads or rights-of-way. Arunecrpati-ty—ray—not—at-ow
8 | a—telecomrunications——conpany—to—pay—afee—or—provide

9 | eonpensation—in—execess—of—thetHmtspreseribed—inthis

10 | seet+of—A nunicipality or county nay not require or solicit

11 ] in-kind conpensati on except as otherw se provided in paragraph
12 |(f) irrtHeuv—of—any fees—tnposedpursuant—tothis—section

13| Nothing in this paragraph shall inpair any ordi nance or

14 | agreenent in effect on May 22, 1998, or any voluntary

15 | agreenent entered into subsequent to that date,which provides
16 | for or allows in-kind conpensation by a tel ecommuni cations

17 | conpany.

18 (i)th)y A nunicipality or county teeal—governrentalt

19 | ent+ty may not use its authority over the placenent of

20| facilities inits roads and rights-of-way as a basis for

21 | asserting or exercising regulatory control over a provider of
22 | communi cati ons servi ces teleconmuni-cations—conpany regardi ng
23| matters within the exclusive jurisdiction of the Florida

24 | Public Service Comission or the Federal Conmmunications

25| Conmmi ssion, including, but not limted to, the operations,

26 | systens, qualifications, services, service quality, service
27 | territory, and prices of a provider of conmunications services
28 | tetecommnicattons—conpany.

29 (j)t) A provider of conmunications services

30 | tetecommnicati-ons—conpany that has obtained permission to

31| occupy the roads or and rights-of-way of an incorporated

142
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muni ci pality pursuant to s. 362.01 or that is otherwi se
| awful |y occupying the roads or rights-of-way of a
nmuni ci pal i ty en—the—effectivedate—of—this—aet shall not be
required to obtain consent to continue such | awmful occupation
of those roads or rights-of-way; however, nothing in this
paragraph shall be interpreted to linit the power of a
municipality to inpese—a+fee—o+ adopt or enforce reasonable
rules or regulations as provided in this section

(k) > Except as expressly provided in this section,
this section does not nodify the authority of nunicipalities
and counti es trocal—governnrental—entities to levy the tax
aut hori zed in chapter 202 s—166-—23% or the duties of
providers of communi cati ons servi ces tetecoenmunications
conpanies under ss. 337.402-337.404. This section does not

apply to building pernmits, pole attachnents, or private roads,

private easenents, and private rights-of-way. Exeept—as
I dedi " on—thi . I

4){k)r As used in this section,"comunications
services" and "cabl e servi ces" havettelecomuniecations

conpany—has the sane neani ngs ascribed in chapter 202 rmeaning
as—defined—in—s—364-02.

(5)t4)» This section, except subsections (1) and (2)
and paragraph (3)(i)f{h), does not apply to the provision of

pay tel ephone service on public, e+ nunicipal, or county roads
or rights-of-way.
Section 51. The Legislature finds that it nay be

necessary to adopt a state policy regarding in-kind
143
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requi rements and contributions for, or in support of, the use

or construction of public, educational, or governnental access

facilities authorized under federal |aw currently inposed only

on providers of cable service, especially in light of the

in-kind requirenents for providers of tel ecommunications
servi ces under section 337.401(5), Florida Statutes, 1999.
G ven the devel opnent of alternative choices in the delivery

of multichannel video progranm ng, including progranm ng by

providers of wireless, satellite, Internet, and other video

delivery systens, and the potential conpetitive inequities

whi ch may be associated with such requirenents and

contributions, the appropriate conmttees of the Legislature

shal | study and eval uate, during the 2001 | egi sl ative session

an appropriate state policy regarding these issues, including

the option of calculating the present and future val ue of such

requi renments and contributions available to | ocal governnents

in excess of the lintations inposed on franchi se fees under
47 U . S.C. s. 542(b) as a part of the conputation of
repl acenent revenues under section 202.20, Florida Statutes,

in setting the | ocal communications services tax rate.
Section 52. Subsection (1) of section 212.031, Florida
Statutes, is anended to read:

212.031 Lease or rental of or license in rea
property. --

(1)(a) It is declared to be the legislative intent
that every person is exercising a taxable privilege who
engages in the business of renting, leasing, letting, or
granting a license for the use of any real property unless
such property is:

1. Assessed as agricultural property under s. 193.461

2. Used exclusively as dwelling units.

144
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3. Property subject to tax on parking, docking, or
storage spaces under s. 212.03(6).

4. Recreational property or the common el enents of a
condom ni um when subject to a | ease between the devel oper or
owner thereof and the condom nium association inits own right
or as agent for the owners of individual condom niumunits or
t he owners of individual condoniniumunits. However, only the
| ease paynents on such property shall be exenpt fromthe tax
i nposed by this chapter, and any other use nade by the owner
or the condom ni um associ ation shall be fully taxabl e under
this chapter.

5. A public or private street or right-of-way and
pol es, conduits, fixtures, and sinilar inprovenents |ocated on
such streets or rights-of-way, occupied or used by a utility
or franchi sed cable tel evision conpany for utility or
communi cati ons or television purposes. For purposes of this
subparagraph, the term"utility" means any person providing
utility services as defined in s. 203.012. This exception al so

applies to property, exetuding—buitdings—wherever |ocated, on

which the following are placed: towers, antennas, cabl es,

adi-acent accessory structures, or atjacenrt—accessory

equi pnent, not including switching equi prent,used in the

provi sion of eeHutar—enhanced—specitatzed nobil e ratdio—o+

petsoftal- conmmuni cations services as defined in s. 202.11 are

ptaced. For purposes of this chapter, towers used in the

provi sion of nohile communi cations services, as defined in s.

202.11, are considered to be fixtures.

6. A public street or road which is used for
transportation purposes.
7. Property used at an airport exclusively for the
purpose of aircraft landing or aircraft taxiing or property
145
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used by an airline for the purpose of |oading or unloading
passengers or property onto or fromaircraft or for fueling
aircraft.

8.a. Property used at a port authority, as defined in
s. 315.02(2), exclusively for the purpose of oceangoing
vessel s or tugs docking, or such vessels nooring on property
used by a port authority for the purpose of |oading or
unl oadi ng passengers or cargo onto or fromsuch a vessel, or
property used at a port authority for fueling such vessels, or
to the extent that the anpunt paid for the use of any property
at the port is based on the charge for the anount of tonnage
actually inported or exported through the port by a tenant.

b. The anount charged for the use of any property at
the port in excess of the anmobunt charged for tonnage actually
i mported or exported shall remmin subject to tax except as
provi ded i n sub-subparagraph a.

9. Property used as an integral part of the
perfornmance of qualified production services. As used in this
subparagraph, the term"qualified production services" neans
any activity or service perfornmed directly in connection with
the production of a qualified notion picture, as defined in s.
212.06(1)(b), and includes:

a. Photography, sound and recording, casting, |ocation
managi ng and scouting, shooting, creation of special and
optical effects, anination, adaptation (language, nedia,
el ectronic, or otherw se), technol ogical nodifications,
conput er graphics, set and stage support (such as
el ectricians, lighting designers and operators, greensnen
prop managers and assistants, and grips), wardrobe (design
preparation, and managenent), hair and nakeup (design
production, and application), performng (such as acting,

146
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1| dancing, and playing), designing and executing stunts,

2 | coaching, consulting, witing, scoring, conposing,

3 | chor eographing, script supervising, directing, producing,

4| transmtting dailies, dubbing, mxing, editing, cutting,

5| looping, printing, processing, duplicating, storing, and

6 | distributing;

7 b. The design, planning, engineering, construction

8| alteration, repair, and nmi ntenance of real or persona

9| property including stages, sets, props, nodels, paintings, and
10| facilities principally required for the performance of those
11 | services listed in sub-subparagraph a.; and

12 c. Property managenent services directly related to
13 | property used in connection with the services described in

14 | sub-subparagraphs a. and b

15 10. Leased, subl eased, licensed, or rented to a person
16 | providing food and drink concessionaire services within the
17 | prenmises of a convention hall, exhibition hall, auditorium

18 | stadium theater, arena, civic center, performng arts center
19 | recreational facility, or any business operated under a pernmit
20 | i ssued pursuant to chapter 550. A person providing retai
21 | concessionaire services involving the sale of food and drink
22 | or other tangi ble personal property within the premni ses of an
23 | airport shall be subject to tax on the rental of real property
24 | used for that purpose, but shall not be subject to the tax on
25| any license to use the property. For purposes of this
26 | subparagraph, the term"sale" shall not include the |easing of
27 | tangi bl e personal property.
28 11. Property occupi ed pursuant to an instrunent
29 | calling for paynents which the departnent has declared, in a
30 | Techni cal Assistance Advi senent issued on or before March 15,
31| 1993, to be nontaxable pursuant to rule 12A-1.070(19)(c),

147
CODING:WOrds st+ieken are deletions; words underlined are additions.




g{gr ga Senate - 2000 CS for CS for SB 1338

i
2100- 00

1| Florida Administrative Code; provided that this subparagraph
2| shall only apply to property occupi ed by the sane person

3| before and after the execution of the subject instrunent and
41 only to those paynents nade pursuant to such instrunent,

5| exclusive of renewal s and extensions thereof occurring after
6 | March 15, 1993.

7 (b) When a | ease involves nultiple use of rea

8 | property wherein a part of the real property is subject to the
9| tax herein, and a part of the property would be excluded from
10 | the tax under subparagraph (a)1l., subparagraph (a)2., o+

11 | subparagraph (a)3., or subparagraph (a)5.,the departnent

12 | shall determine, fromthe | ease or |icense and such other

13| information as may be available, that portion of the total

14 | rental charge which is exenpt fromthe tax inposed by this

15| section. The portion of the prem ses |eased or rented by a

16 | for-profit entity providing a residential facility for the

17 | aged will be exenpt on the basis of a pro rata portion

18 | cal cul ated by conbining the square footage of the areas used
19| for residential units by the aged and for the care of such
20 | residents and dividing the resultant sum by the total square
21| footage of the rented prenises. For purposes of this section
22| the term"residential facility for the aged" neans a facility
23| that is licensed or certified in whole or in part under
24 | chapter 400 or chapter 651; or that provides residences to the
25| elderly and is financed by a nortgage or | oan nmade or insured
26 | by the United States Departnent of Housing and Urban
27 | Devel opnent under s. 202, s. 202 with a s. 8 subsidy, s.
28 | 221(d)(3) or (4), s. 232, or s. 236 of the National Housing
29 | Act; or other such sinmlar facility that provides residences
30| primarily for the elderly.
31
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(c) For the exercise of such privilege, a as tax is
levied in an anobunt equal to 6 percent of and on the total
rent or |license fee charged for such real property by the
person charging or collecting the rental or license fee. The
total rent or license fee charged for such real property shal
i nclude paynents for the granting of a privilege to use or
occupy real property for any purpose and shall include base
rent, percentage rents, or sinilar charges. Such charges shal
be included in the total rent or |icense fee subject to tax
under this section whether or not they can be attributed to
the ability of the lessor's or licensor's property as used or
operated to attract custoners. Paynents for intrinsically
val uabl e personal property such as franchi ses, tradenarks,
service marks, |ogos, or patents are not subject to tax under
this section. In the case of a contractual arrangenent that
provides for both paynents taxable as total rent or |icense
fee and paynents not subject to tax, the tax shall be based on
a reasonabl e allocation of such paynents and shall not apply
to that portion which is for the nontaxabl e paynents.
(d) When the rental or license fee of any such rea

property is paid by way of property, goods, wares,

ner chandi se, services, or other thing of value, the tax shal
be at the rate of 6 percent of the val ue of the property,
goods, wares, nerchandi se, services, or other thing of val ue.
Section 53. The taxes inposed by sections 203. 01

202.12, and 202.19, Florida Statutes, on conmunications

services shall be applied in accordance with chapter 202,

Florida Statutes, as created by this act, to comuni cations

services reflected on bills dated on or after January 1, 2002.

Section 54. Effective upon this act beconing a | aw,

the sum of $189,000 is appropriated fromthe General Revenue
149
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Fund to the Departnment of Revenue in fiscal year 2000-2001 to

i npl erent the provisions of this act.

Section 55. The sum of $1,327,195 is appropriated from

the General Revenue Fund to the Departnent of Revenue and 22

full-tine equival ent positions are authorized to inplenent the

provisions of this act.

Section 56. Except as otherw se provided in this act,
this act shall take effect July 1, 2000.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 for SB 1338
3
4| The Committee Substitute for CS/SB 1338:
5| - Clarifies various definitions;
61 - Provides for the calculation of the rate for direct
. br oadcast satellite;

- Clarifies billing, collection, and remttance provisions
8 and descri bes reporting requirenents to the Departnent
9 of Revenue;

- Provides that a |ocal governnent that does not receive
10 t he expected anmount of “revenue in the first year of the

tax can enact an energency ordinance to hold itself

11 harm ess agai nst the Shorifall;
12 | - Clarifies the definition of "replaced revenue sources"
13| - Provides for a conversion rate procedure
14 ] - Provi des admi ni strative procedures for certification of
15 dat abases;

- Clarifies the Departnent of Revenue's rul e-naking
16 ?uthorlty Wi th respect to the communi cati ons services

ax;

17

- Clarifies that the Departnent of Revenue can audit
18 either a dealer or a purchaser
19 ] - Explains the state's intent to treat all providers the
20 sane regardi ng the paynent of permt fees;

- Clarifies that $100 is a cap and that permt fees nust
21 relate to actual costs;
22| - Provi des that |Internet access, electronic mail, and
93 online services are not taxed;

- Clarifies that both state-level taxes are to be applied
24 toward t he $100, 000 threshold for the | arge user
oE exenption

- Reduces the al |l owabl e deduction for Departnent of
26 Revenue costs to adm nister the local taxes from?2
7 percent to 1 percent;

- Adds provisions directing a study of in-kind ] ]
28 contri butions bY cabl e operators and their valuation in
29 cal cul ating replacenent revenues for the |ocal taxes;

- Provides that nmunicipalities and counties retain the
30 authority to negotiate terns and conditions of cable

franchi se agreenments except regarding franchi se fees,

31 which are réeplaced with the new | ocal taxes;
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- Prescribes the treatnment of tel ephone franchise
under ol der franchises in calculating |ocal tax
om

t

- Specifies the rate adjustnents that result fr
governnent's deci sion whether to charge pern

f
- Clarifies that the replaced revenues used in ca
| ocal rates do not include permt fees for citie

el ect to charge permt fees separately; and

- Clarifies effective dates as they relate to local .
jurisdictions electing whether to continue collecting
permt fees.
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