SB 156 First Engrossed (ntc)

1 Abill to be entitled

2 An act relating to funeral and cenetery

3 services; anending s. 497.003, F.S.; revising

4 termnology relating to ceneteries owned by a

5 religious institution; anending s. 497. 005,

6 F.S.; defining the term"religious

7 institution"; anmending s. 497.103, F. S

8 aut hori zi ng the Departnent of Banking and

9 Fi nance and the Board of Funeral and Cenetery
10 Services to adopt rules to allow for electronic
11 subm ssion of applications, docunents, and fees
12 and to provide for certification of conpliance
13 in lieu of subm ssion of docunents; elininating
14 a reference to an examnination fee; amending ss.
15 497. 117 and 497.131, F.S.; revising terninol ogy
16 designating a trust fund; anending s. 497.213,
17 F.S.; increasing annual license fees for
18 certain ceneteries; anending s. 497.245, F.S.
19 elimnating reference to annual exami nation
20 fees; anending ss. 497.341 and 497. 405, F.S.
21 revising termnology relating to ceneteries
22 owned by a religious institution; anending s.
23 497.407, F.S.; providing initial application
24 and renewal fees for a certificate of authority
25 to sell preneed contracts; revising ternnol ogy
26 designating a trust fund; anmending s. 497.431
27 F.S.; elimnating the fee charged to exani ne
28 t he busi ness of any person witing preneed
29 contracts and any guaranteei ng organi zati on
30 revising the expenses that the person or
31 organi zati on being exanmined is responsible for
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payi ng in connection with an exam nation
anmending s. 497.435, F.S.; revising terninol ogy
designating a trust fund; anending s. 497.439,
F.S.; providing for subnission of an
application for registration as a preneed sal es
agent, with application fee, in a form
prescribed by departnent rule and approved by
the board; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsections (1), (4), and (5) of section
497.003, Florida Statutes, are anended to read:

497.003 Ceneteries; exenption; investigation and
nmedi ati on. - -

(1) The provisions of this chapter relating to
ceneteries and all rul es adopted pursuant thereto shall apply
to all ceneteries except for

(a) Religious institution €hureh ceneteries of |ess

than 5 acres which provide only single-level ground buri al

(b) County and nunici pal ceneteries.

(c) Comunity and nonprofit association ceneteries
whi ch provide only single-level ground burial and do not sel
burial spaces or burial nerchandi se.

(d) Ceneteries owned and operated or dedicated by a
religious institution ehurehes prior to June 23, 1976.

(e) Ceneteries beneficially owned and operated since

July 1, 1915, by a fraternal organization or its corporate
agent .

(f) A colunbariumconsisting of | ess than one-half
acre which is owned by and i medi ately contiguous to an

2
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1| existing religious institution ehturerr facility and is subject
2| to local governnent zoning. The religious institution ehureh
3 | establishing such a colunbarium shall ensure that the
4| colunbariumis perpetually kept and nmaintained in a nmanner
5] consistent with the intent of this chapter. |If the religious
6|institution ehureh relocates, the religious institution churech
7| shall relocate all of the urns and remains placed in the
8 | col unbari um which were placed therein during its use by the
9| religious institution ehureh
10 (g) Family ceneteries of less than 2 acres which do
11| not sell burial spaces or burial nerchandi se.
12 (h) A mausol eum consisting of 2 acres or less which is
13 | owned by and i mredi ately contiguous to an existing religious
14 | instituti on ehurch—or—synagogue facility and is subject to
15| I ocal governnent zoning. The religious institution ehureh—ot
16 | synagoegue establishing such a nmausol eum nust ensure that the
17 | mausol eumis kept and maintained in a manner consistent with
18 | the intent of this chapter and |limt its availability to
19 | nenbers of the religious institution ehureh—or——synagogue. The
20 | religious instituti on ehurch—or—synagogue establi shing such a
21 | mausol eum nust have been incorporated for at |east 25 years
22 | and nust have sufficient funds in an endowrent fund to cover
23 | the costs of construction of the mausol eum
24 (4) Any religious-institution-owed ehurch—owned
25 | cenetery that is exenpt under paragraph (1)(d), is located in
26 | a county with a population of at least 1.3 million persons on
27 | July 1, 1996, and was selling nerchandi se and services to the
28 | religious institution's ehurehs nenbers prior to Cctober 1,
29| 1993, mmy establish one additional exenpt cenetery in such
30| county after Decenber 31, 2020, without establishing need
31 | under s. 497.201.
3
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(5) Any religious-institution-owed ehurch—owned
cenetery exenpt under subsection (1), except those ceneteries

qgual i fyi ng under paragraph (1)(d), which becones affiliated
with a commercial enterprise nust neet the requirenents of s.
497. 201.

Section 2. Present subsections (31), (32), and (33) of
section 497.005, Florida Statutes, are renunbered as
subsections (32), (33), and (34), respectively, and a new
subsection (31) is added to that section to read:

497.005 Definitions.--As used in this chapter

(31) "Religious institution" nmeans an organi zation

forned prinmarily for religious purposes which has qualified

for exenption fromfederal incone tax as an exenpt

organi zati on under the provisions of s. 501(c)(3) of the

I nternal Revenue Code of 1986, as anended.

Section 3. Subsections (1) and (4) of section 497. 103,
Fl ori da Statutes, are anended to read

497.103 Rul emaki ng authority of board and
departnent. - -

(1) The board has authority to adopt rules pursuant to
ss. 120.536(1) and 120.54 to inplenent provisions of this
chapter conferring duties upon it. The departnment nay adopt
rul es pursuant to ss. 120.536(1) and 120.54 to adm nister
provi sions of this chapter conferring duties upon it. The
board or the departnent may al so adopt rules to allow for the

el ectroni ¢ subni ssion of any applications, docunents, or fees

required by this chapter. The board or the departnent nay

adopt rules to authorize the board or the departnment to accept

certification of conpliance with certain requirenents of this

chapter in lieu of requiring subm ssion of the docunents.

4
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1 (4) The departnent shall exanine the financial affairs

2| of any cenetery conpany and any preneed sal es

3| certificatehol der and—eharge—an—-examnation—fee—as—prescribed

4 | r-A—s—49743%.

5 Section 4. Subsection (1) of section 497.117, Florida

6| Statutes, is anended to read:

7 497.117 Legal and investigative services.--

8 (1) The Departnent of Legal Affairs shall provide

9] legal services to the board within the Departnent of Banking
10 | and Finance, but the primary responsibility of the Departnent
11| of Legal Affairs shall be to represent the interests of the
12 | citizens of the state by vigorously counseling the board with
13 | respect to its obligations under the | aws of the state.
14 | Subject to the prior approval of the Attorney General, the
15| board nmay retain i ndependent |egal counsel to provide | ega
16 | advice to the board on a specific matter. Fees and costs of
17 | such counsel shall be paid fromthe Regul atory Trust Fund of
18 | the Departnent of Banki ng and Fi nance.
19 Section 5. Subsection (4) of section 497.131, Florida
20| Statutes, is anended to read:
21 497.131 Disciplinary proceedings. --
22 (4) The determ nation as to whether probable cause
23| exists shall be nade by majority vote of the probable cause
24 | panel of the board. The board shall provide, by rule, that the
25 | determi nation of probable cause shall be nade by a panel of
26 | its nmenbers or by the departnent. The board nmmy provide, by
27 | rule, for nmultiple probabl e cause panels conposed of at | east
28 | two nmenbers. The board may provide, by rule, that one or nore
29 | nenbers of the panel or panels may be a forner board nenber
30| The length of termor repetition of service of any such fornmer
31 | board nenber on a probabl e cause panel may vary according to
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1| the direction of the board when authorized by board rule. Any
2 | probabl e cause panel nust include one of the board's forner or
3| present consuner nenbers, if one is available, willing to
4| serve, and is authorized to do so by the board chair. Any
5| probabl e cause panel nust include a present board nenber. Any
6 | probabl e cause panel nust include a fornmer or present
7 | professional board nenber. However, any fornmer professiona
8 | board nenber serving on the probabl e cause panel nust hold an
9| active valid license for that profession. Al probable cause
10 | proceedi ngs conducted pursuant to the provisions of this
11| section are exenpt fromthe provisions of s. 286.011 and s.
12| 24(b), Art. | of the State Constitution. The probabl e cause
13 | panel nay nake a reasonabl e request, and upon such request the
14 | departnent shall provide such additional investigative
15| information as is necessary to the determnination of probable
16 | cause. A request for additional investigative informtion
17 | shall be nmade within 15 days fromthe date of receipt by the
18 | probabl e cause panel of the investigative report of the
19 | departnent. The probabl e cause panel shall make its
20 | determi nation of probable cause within 30 days after receipt
21| by it of the final investigative report of the departnment. The
22 | Conptroller may grant extensions of the 15-day and the 30-day
23| time limts. |If the probable cause panel does not find
24 | probabl e cause within the 30-day tine linmt, as may be
25 | extended, or if the probable cause panel finds no probable
26 | cause, the departnent may determne, within 10 days after the
27 | panel fails to deternine probable cause or 10 days after the
28| tinme limt has el apsed, that probable cause exists. |If the
29 | probabl e cause panel finds that probable cause exists, it
30| shall direct the departnent to file a formal conpl ai nt agai nst
31| the licensee. The departnent shall follow the directions of
6
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t he probabl e cause panel regarding the filing of a forma
conplaint. If directed to do so, the departnent shall file a
formal conpl ai nt agai nst the subject of the investigation and
prosecute that conplaint pursuant to the provisions of chapter
120. However, the departnment nay decide not to prosecute the
conplaint if it finds that probable cause had been

i mprovidently found by the panel. In such cases, the
departnment shall refer the matter to the board. The board may
then file a formal conplaint and prosecute the conpl ai nt
pursuant to the provisions of chapter 120. The depart nent
shall also refer to the board any investigation or

di sci plinary proceedi ng not before the Division of

Adm ni strative Hearings pursuant to chapter 120 or otherwi se
conpl eted by the departnment within 1 year after the filing of
a conplaint. A probable cause panel or the board nay retain

i ndependent | egal counsel, enploy investigators, and continue
the investigation as it deens necessary; all costs thereof
shall be paid fromthe departnent's Regulatory Trust Fund. A

proceedi ngs of the probabl e cause panel shall be exenpt from
the provisions of s. 120.525.

Section 6. Subsection (1) of section 497.213, Florida
Statutes, is anended to read:

497.213 Annual |icense fees.--

(1) The departnent shall collect fromeach cenetery
conpany operating under the provisions of this chapter an
annual license fee as foll ows:

(a) For a cenetery with | ess than $25, 000 annual gross

Sal BS. o e $250

(b) For a cenmetery with at |east $25,000 but |ess than

$100, 000 annual gross sales........... .. .. .. ... $350.
7
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(c) For a cenetery with annual gross sales of at |east
$100, 000 but less than $250,000.............. ... ... ...... $600.
(d) For a cenetery with annual gross sales of at |east
$250, 000 but less than $500,000.............. ... ... ...... $900.
(e) For a cenetery with annual gross sales of at |east
$500, 000 but less than $750,000............ .. ... ....... $1, 350.
(f) For a cenetery with annual gross sales of at |east
$750, 000 but |ess than $1,000,000............... $2, 250%$1+56
(g) For a cenetery with annual gross sales of at |east
$1, 000, 000 but |ess than $5, 000,000 er—+otre.. ... $3, 250%$2,650.
(h) For a cenetery with annual gross sal es of

$5, 000, 000 OF NMDI €. . . .ttt e e e e st $4, 900.

Section 7. Subsection (2) of section 497.245, Florida
Statutes, is anended to read:

497.245 Care and mmi ntenance trust fund, percentage of
payrments for burial rights to be deposited.--

(2) Deposits to the care and mai ntenance trust fund
shal | be made by the cenetery conpany not l|later than 30 days
following the close of the cal endar nonth in which any paynent
was received; however, when such paynents are received in
install ments, the percentage of the install nent paynment placed
in trust nust be identical to the percentage which the paynent
received bears to the total cost for the burial rights. Trust
incone may be used to pay for all usual and custonmary services
for the operation of a trust account, including, but not
l[imted to: reasonable trustee and custodi an fees, investnent
advi ser fees, allocation fees, and taxes—and—annuat-
examnatt+on—fees. |f the net incone is not sufficient to pay
the fees and other expenses, the fees and ot her expenses shal
be paid by the cenetery conpany. Capital gains taxes shall be
paid fromthe corpus.
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Section 8. Subsection (1) of section 497.341, Florida
Statutes, is anended to read:

497.341 Burial without regard to race or color.--

(1) No cenetery conpany or other legal entity
conducting or nmmintaining any public or private cenetery may
deny burial space to any person because of race or color. A
cenetery conpany or other entity operating any cenetery may
designate parts of ceneteries or burial grounds for the
speci fic use of persons whose religious code requires
isolation. Religious institution €hureh ceneteries may limt

burials to ehurerr nenbers of the religious institution and

their famlies.

Section 9. Subsection (4) of section 497.405, Florida
Statutes, is anended to read:

497.405 Certificate of authority required.--

(4) The provisions of this section do not apply to
religious-institution-owed ehureh—owned ceneteries exenpt

under s. 497.003(1)(d), in counties with a popul ati on of at
| east 960, 000 persons on July 1, 1996, with respect to the
sale to the religious institution's ehurehs nenbers and their
fam lies of internent rights, nausol euns, crypts, crenation

ni ches, vaults, liners, urns, nenorials, vases, foundations,
nmenori al bases, floral arrangenents, nonunents, narkers,
engravi ng, and the opening and closing of internent rights,
nmausol euns, crypts and cremation niches, if such ceneteries
have engaged in the sale of preneed contracts prior to Cctober
1, 1993, and naintain a positive net worth at the end of each
fiscal year of the cenetery.

Section 10. Subsections (4), (9), and (12) of section
497. 407, Florida Statutes, are anended to read:

9
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497.407 Certificate of authority; annual statenent;
renewal ; transfer.--
(4)(a) An application to the board for an initial

certificate of authority shall be acconpani ed by an

application fee of $500. Thereafter, each annual application

for renewal of a certificate of authority shall be acconpanied

by the appropriate fee as foll ows:

1. For a certificateholder with no preneed contract

sales during the inmmediately preceding year.............. $300

2. For a certificateholder with at |east 1 but fewer

than 50 preneed contract sales during the i nmediately

precedi NG Year. ... ... ... $400.

3. For a certificateholder with at | east 50 but fewer

than 250 preneed contract sales during the i medi ately

precedi NG Year. ... ... ... $500.

4. For a certificateholder with at | east 250 but fewer

than 1,000 preneed contract sales during the i medi ately

precedi NG Year. .. ... ... .. $850.
5. For a certificateholder with at | east 1,000 but
fewer than 2,500 preneed contract sales during the i mediately

precediNg Year. .. ... ... ... $1, 500.
6. For a certificateholder with at | east 2,500 but
fewer than 5,000 preneed contract sales during the i mediately

precediNg Year. .. ... ... ... $2, 500.
7. For a certificateholder with at | east 5,000 but
fewer than 15,000 preneed contract sales during the

imediately preceding year............... ... . ... $6, 000.
8. For a certificateholder with at | east 15,000 but
fewer than 30,000 preneed contract sales during the

imediately preceding year............... ... .0..... $12, 500.

10
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9. For a certificateholder with 30,000 preneed

contract sales or nore during the i nmediately precedi ng year

certiH-eate—ant—thereafter—each—annval—statemrent—Any person
or entity that is part of a common business enterprise that
has a certificate of authority issued pursuant to this section
and el ects to operate under a nane other than that of the
common busi ness enterprise shall submit an application on a
form adopted by the board to becone a branch registrant. Upon
t he approval of the board that such entity qualifies to sel
preneed contracts under this chapter except for the

requi rements of subparagraph (2)(c)l. and if the
certificateholder neets the requirenents of such subparagraph
a branch registration shall be issued. Each branch registrant
may operate under the certificate of authority of the conmon
busi ness enterprise upon the paynent of a fee established by
the board not to exceed$150$166 acconpanyi ng the application

on April 1 annually. The fee shall be payable to the

departnent's Regul atory Trust Fund under—the—departient.
(9) In addition to any other penalty that may be

provided for under this chapter, the board may |levy a fine not
to exceed $50 a day for each day the certificateholder fails
to file its annual statenent, and the board may levy a fine
not to exceed $50 a day for each day the certificatehol der
fails to file the statenent of activities of the trust. Upon
notice to the certificateholder by the board that the
certificateholder has failed to file the annual statenent or

11
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1| the statenent of activities of the trust, the

2| certificateholder's authority to sell preneed contracts shal

3 | cease while such default continues. The board shall deposit

4| all suns collected under this section to the credit of the

5| departnent's Regul atory Trust Fund under—the—departrent.

6 (12) Each certificateholder shall pay to the

7 | departnent's Regul atory Trust Fund under—the—departrent an

8 | anobunt established by the board not to exceed$10$5 for each

9 | preneed contract entered into. This anmount nust be paid within
10 | 60 days after the end of each quarter. These funds nust be

11 | used to defray the cost of the board and the departnent in

12 | adninistering the provisions of this chapter

13 Section 11. Section 497.431, Florida Statutes, is

14 | anended to read:

15 497.431 Exaninations and investigations.--The

16 | departnent shall, as often as it nmay deem necessary but at

17 | | east once every 3 years, exanine the business of any person
18 | writing preneed contracts and any guarant eei ng organi zation

19 | existing under this chapter to the extent applicable. The
20 | exam nation shall be at—the—expense—of—theperson—-or
21 | erganization—exannetd—as—provided—i+n—this—seetion—and—shat-—be
22 | made by the designated representatives or exam ners
23 | representative—or—examner of the departnment. The witten
24 | report of each such exami nation, when conpleted, shall be
25| filed in the office of the board and, when so filed, shal
26 | constitute a public record. Any such person or organization
27 | bei ng exam ned shal |l produce, upon request, all records of the
28 | conpany or organi zation. The designated representative of the
29 | board may at any tine examine the records and affairs of any
30 | such person or organi zation, whether in connection with a
31| formal exam nation or not. The board nmay waive the exami nation

12
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requirenments of this section if the certificatehol der or
guar ant eei ng organi zation submts audited financi al

st at enent s. Fhe—departrent—ray—charge—an—exannation—fee
prescribed—by—+ute—but—suech—fee—rmynot—exceed—$360-—per
8-hour—day—for—each—examner—Such—exannation—+fee——shat—be
calcutated—on—an—hourty—basts—and—sha-—be+rounded—t+o—the
Aearest—hour—The person or organi zati on exam ned Foer
otwt—of—state—t+ravel—thet+i+censee shall alse pay the travel
expense and per di em subsistence all owance provided for state

enpl oyees under s. 112.061 for out-of-state travel incurred by

departnent representatives or exaniners in connection with an

exam nati on. The departnent shall be entitled to recover the
reasonabl e and justifiable costs of investigation if the
investigation results in judicial or adm nistrative
di sciplinary action

Section 12. Subsection (3) of section 497.435, Florida
Statutes, is anended to read:

497.435 Adninistrative fine in lieu of revocation or
suspension of certificate of authority.--

(3) The fine shall be deposited into the departnent's
Regul atory Trust Fund under—the—departrent.

Section 13. Subsection (7) of section 497.439, Florida
Statutes, is anended to read:

497.439 Preneed sal es agents. --
(7) An application for registration as a preneed sal es
agent shall be subnitted to the departnment with an application

fee of $100 by—certifietd—rmat—returi—receirpt—reguested; by

the certificateholder in en a formthat has been prescribed by

departnent rule and approved by the board. Such application

and shall contain, at a mininmum the foll ow ng:

13
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(a) The nane, address, social security nunber, and
date of birth of the applicant and such other information as
the board nmay reasonably require of the applicant.

(b) The nane, address, and license nunber of the
sponsoring certificatehol der

(c) A representation, signed by the applicant, that
the applicant neets the requirenents set forth in subsection
(6).

(d) A representation, signed by the certificatehol der
that the applicant is authorized to offer, sell, and sign
preneed contracts on behalf of the certificatehol der, and that
the certificateholder has trained the applicant in the
provisions of this chapter relating to preneed sal es as
determ ned by the board, the provisions of the
certificateholder's preneed contract, and the nature of the
ner chandi se, services, or burial rights sold by the
certificatehol der.

(e) A statenent indicating whether the applicant has
any type of working relationship with any other
certificatehol der or insurance conpany.

Section 14. This act shall take effect July 1, 2000.

14
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