Fl ori da House of Representatives - 2000 HB 1589
By Representative Lawson

1 Abill to be entitled

2 An act relating to joint negotiations by health
3 care providers with health care insurers;

4 providing a short title; providing |egislative
5 findings; providing application; providing

6 definitions; providing exclusions; providing

7 for negotiations relating to nonfee-rel ated

8 terns; providing for negotiations relating to

9 fees and fee-related terns; providing

10 procedures and requirenents; providing for

11 determ nati ons of substantial narket power;

12 providing duties and responsibilities of the

13 | nsurance Commi ssioner; providing for conduct
14 of negotiations; providing requirenents and

15 limtations; providing duties and

16 responsibilities of the Attorney Genera

17 relating to oversight, approval or disapproval
18 of negotiations and contracts, notice and

19 heari ngs, proceedi ngs and appellate review, and
20 rul emaki ng authority; requiring good faith

21 negotiations; providing for arbitration

22 provi di ng requi renments and procedures;

23 providing for fees; providing for severability;
24 providing for imunity fromantitrust

25 liability; providing construction; providing an
26 ef fective date.

27

28 | Be It Enacted by the Legislature of the State of Florida:
29

30 Section 1. Short title.--This act nmay be cited as the
31 |"Health Care Provider Joint Negotiation Act."
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Section 2. Legislative findings.--The Legislature

finds and determ nes that:

(1) Active, robust, and fully conpetitive markets for

health care services provide the best opportunity for

residents of this state to receive high-quality health care

services at an appropriate cost.

(2) A substantial anpbunt of health care services in

this state is purchased for the benefit of patients by health

care insurers engaged in the provision of health care

financing services or is otherwi se delivered subject to the

terns of agreenents between health care insurers and health

care providers.

(3) Health care insurers are able to control the fl ow

of patients to providers of health care services through

conpelling financial incentives for patients in their plans to

utilize only the services of providers with whomthe insurers

have contract ed.

(4) Health care insurers also control the health care

services rendered to patients through utilization review

prograns and ot her nmanaged care tools and associ ated coverage

and paynent policies.

(5) The power of health care insurers in nmarkets of

this state for health care services has becone great enough to

Ccreate a conpetitive inbalance, reducing |evels of conpetition

and threatening the availability of high-quality,

cost-effective health care

(6) In nany areas of this state, the health care

financing market is dom nated by one or two health care

insurers, with sonme insurers controlling over 50 percent of

t he market.
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(7) Health care insurers are often able to virtually

dictate the ternms of the provider contracts they offer

physi ci ans and other health care providers and comonly offer

provider contracts on a take-it-or-|leave-it basis.

(8) The power of health care insurers to unilaterally

i npose provider contract terns jeopardizes the ability of

physi ci ans and other health care providers to deliver the

superior quality health care services that have been

traditionally available in this state.

(9) Physicians and other health care providers do not

have sufficient econonmic power to reject unfair provider

contract terns that inpede their ability to deliver nedically

appropriate care wi thout undue del ay or hassle.

(10) Inequitable rei nbursenent and other unfair

payment terns adversely affect quality patient care and access

by reducing the resources that health care providers can

devote to patient care and decreasing the tine that physicians

are able to spend with their patients.

(11) Inequitable rei nbursenent and other unfair

payrment terns al so endanger the health care infrastructure and

nedi cal advancenent by diverting capital needed for

reinvestnent in the health care delivery systemand curtailing

t he purchase of state-of-the-art technol ogy, the pursuit of

nedi cal research, and the expansi on of nedical services, al

to the detrinent of the residents of this state.

(12) The inevitable collateral reduction and mgration

of the health care workforce will al so have negative

consequences for this state's econony.

(13) Enpowering i ndependent health care providers to

jointly negotiate with health care insurers as provided in

this act will help restore the conpetitive bal ance and i nprove
3
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conpetition in the markets for health care services in this

state, thereby providing benefits for consuners.

(14) Allowi ng i ndependent health care providers to

jointly negotiate with health care insurers through a conmon

joint negotiation representative will inprove the efficiency

and effectiveness of comuni cati ons between the parties and

result in provider contracts that better reflect the nutua

areas of agreenent .

(15) This act is necessary and proper and constitutes

an appropriate exercise of the authority of this state to

regul ate the business of insurance and the delivery of health

care services.

(16) Joint negotiation by certain conpeting health

care providers of certain terns and conditions of contracts

with health plans will result in proconpetitive effects.

(17) The proconpetitive effects and other benefits of

the joint negotiations and related joint activity authorized

by this act, including, but not linmted to, restoring the

conpetitive balance in the market for health care services,

protecting access to quality patient care, pronpting the

health care infrastructure and nedi cal advancenent, and

i mprovi ng communi cati ons, outweigh any anticonpetitive

ef fects.
(18) Although the Legislature finds that joint
negoti ati on over fee-related ternms nay, under sone

ci rcunstances, yield anticonpetitive effects, the Legislature

al so recogni zes that there are instances in which health plans

dominate the market to such a degree that fair negotiations

bet ween health care providers and the plan are unobtai nabl e

absent any joint action on behalf of health care providers.

4
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1 (19) It is the intention of the Legislature to

2 | authorize i ndependent health care providers to jointly

3| negotiate with health care insurers and to qualify such joint
4| negotiations and related joint activities for the state-action
5| exenption to the federal antitrust |aws through the

6| articulated state policy and active supervision provided in

7| this act.

8 Section 3. Scope.--This act applies solely to any

9| health benefit plan that provides benefits for nedical or

10 | surgical expenses incurred as a result of a health condition
11 | accident, or sickness, including an individual, group

12 | bl anket, or franchi se i nsurance policy or insurance agreenent,
13| a group hospital service contract, or an individual or group
14 | evidence of coverage or simlar coverage docunent, that is

15 ) offered by a health care insurer and the health care insurer's
16 | affiliates.

17 Section 4. Definitions.--As used in this act, unless
18 | the context clearly indicates otherwi se:

19 (1) "Covered lives" neans the total nunber of

20| individuals who are entitled to benefits under a health care
21| insurance plan, including, but not Ilinited to, beneficiaries,
22 | subscribers, and nenbers of the plan

23 (2) "Health care insurer" neans any entity licensed

24 | under the Florida I nsurance Code, subject to the insurance

25| laws of this state, or otherwi se subject to the jurisdiction
26 | of the I nsurance Conmni ssioner, which contracts or offers to
27 | contract to provide, deliver, arrange for, pay for, or

28 | rei nburse any of the costs of health care services, except as
29 | provided in section 5. For purposes of this act, a third party
30| adninistrator shall be considered a health care insurer when
31
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1| interacting with health care providers and enroll ees on behal f
2| of a health care insurer

3 (3) "Health care insurer affiliate" neans a health

4] care insurer that is affiliated with another entity by either
5] the health care insurer or the entity having a 5 percent or

6| greater, direct or indirect, ownership or investnent interest
7]1in the other through equity, debt, or other neans.

8 (4) "Health care provider" nmeans a person who is

9] licensed, certified, or otherwi se regulated to provide health
10 | care services under the laws of this state, including, but not
11| linmted to, a physician, dentist, podiatrist, optonetrist,

12 | pharnaci st, psychol ogi st, chiropractor, physical therapist,
13 | certified nurse practitioner, or nurse mdw fe. The term does
14 | not include hospitals, health care facilities, or nedica

15 | equi pnent suppliers.

16 (5) "Health care services" neans services for the

17 | di agnosi s, prevention, treatnment, cure, or relief of a health
18 | condition, injury, disease, or illness, including, but not

19| linmted to, the professional and technical conponent of

20 | professional services, supplies, drugs and bi ol ogical s,

21 | diagnostic X ray, |aboratory and ot her diagnostic tests,

22 | preventive screening services and tests, such as pap snears
23 | and mammograns, X ray, radium and radi oactive isotope therapy,
24 | surgi cal dressings, devices for the reduction of fractures,
25 | durabl e nedi cal equi pnent, braces, trusses, artificial |inbs
26 | and eyes, dialysis services, hone health services, and

27 | hospital and other facility services.

28 (6) "Health nmmi ntenance organi zati on" has the sane

29 | neaning as that provided in s. 641.19, Florida Statutes, and
30| includes any health care insurer product that requires

31| enrollees to use health care providers in a designated

6
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provider network to obtain covered services except inlinted

ci rcunstances, including, but not limted to, energencies.

(7) "Joint negotiation" neans negotiation with a

health care insurer by two or nore i ndependent health care

providers acting together as part of a fornmal entity or group

or ot herw se.

(8) "Joint negotiation representative" neans a

representative selected by a group of independent health care

providers to be the group's representative in joint

negotiations with a health care insurer under this act.

(9) "Point-of-service plan" includes, but is not

limted to, a variation of a health nmi ntenance organi zation

contract that provides linmited coverage for certain

out - of - networ k servi ces.

(10) "Preferred provider" has the sane neani ng as that

provided in s. 627.6471, Florida Statutes, and includes any

health care insurer product, other than a health mai ntenance

organi zation or point-of-service product, that provides

financial incentives for enrollees to use health care

providers in a designhated provider network for covered

servi ces.
(11) "Provider contract" nmeans an agreenent between a

health care provider and a health care insurer which sets

forth the ternms and conditions under which the health care

provider is to deliver health care services to enroll ees of

the health care insurer. The term does not include enpl oynent

contracts between a health care insurer and a health care

pr of essi onal

(12) "Provider network" neans a group of health care

provi ders who have provider contracts with a health care

i nsurer.
7
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(13) "Self-funded health benefit plan" neans a pl an

that provides for the assunption of the cost of or spreading

the risk of loss resulting fromhealth care services of

covered lives by an enpl oyer, union, or other sponsor

substantially out of the current revenues, assets, or any

ot her funds of the sponsor

(14) "Third party adninistrator" nmeans an entity that

provides utilization review, provider network credentialing,

or other adm nistrative services for a health care insurer or

a self-funded health benefit plan

Section 5. Exclusions.--Nothing in this act authorizes

joint negotiations regarding health care services covered

under the follow ng i nsurance policies or coverage prograns:

(1) Workers' conpensati on.

(2) Disability insurance, including policies that

speci fy paynments be provided in lieu of wages for a period

during which an enpl oyee is absent from work because of

si ckness or injury.

(3) Mbdtor vehicle insurance that includes paynents

i ssued for nedical coverage.
(4) Medicare Supplenental, as defined by s. 1882(g) (1)
of the Social Security Act, 42 U . S.C. s. 1395ss, as anended.
(5) CGivilian Health and Medi cal Program of the
Uni forned Servi ces ( CHAMPUS)
(6) Accident only, including death and di snenber nent.

(7) Specified disease only, or other such linmted

benefits.
(8) Long-termcare, including a nursing hone i ndemity

policy, unless the Attorney General determ nes that the policy

provi des benefit coverage so conprehensive that the policy is

a health benefit plan as described in section 3.
8
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(9) Credit insurance.

(10) Policies or prograns supplenental to liability

i nsurance.
Section 6. Negotiations regardi ng nonfee-rel ated

terns. --Conpeting health care providers may neet and

communi cate with each other for the purpose of jointly

negotiating terns and conditions of contracts and may jointly

negotiate with a health care insurer and engage in rel ated

joint activity, as provided in section 9 and subsection (1) of

section 10, regarding nonfee-related matters which can affect

patient care, including, but not limted to:

(1) The definition of nedical necessity and ot her

condi ti ons of coverage insofar as such terns are not defined

by ot her provisions of |aw

(2) Uilization review criteria and procedures.

(3) dinical practice guidelines.

(4) Preventive care and ot her nedi cal nmanagenent

policies.
(5) Patient referral standards and procedures,

including, but not linmted to, those applicable to

out -of -network and out-of-region care sites.

(6) Drug fornularies and standards and procedures for

prescribing off-fornmul ary drugs.

(7) Quality assurance prograns.

(8) Delineation of liability between health care

provider and health care insurer liability for the treatnent

or lack of treatnent of health plan enroll ees.

(9) Fiscally oriented adninistrative procedures,

including, but not linmted to, the nethods and tim ng of

payrments, including, but not linited to, interest and

penalties for | ate paynents.

9
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1 (10) Nonfiscally oriented adninistrative procedures,
2]lincluding, but not limted to, enrollee eligibility

3| verification systens and cl ai m docunentati on requirenents.

4 (11) Credentialing standards and procedures for the

5| selection, retention, and term nation of participating health
6 | care providers.

7 (12) Mechanisns for resolving disputes between the

8| health care insurer and health care providers, including, but
9] not limted to, the appeals process for utilization review and
10| credentialing deternination

11 (13) Wiether and the extent to which the health care
12 | providers are required to participate in other health

13 | insurance plans sold or admnistered by the health care

14 | i nsurer.

15 (14) Practices and procedures to encourage and pronote
16 | pati ent education and treatnent conpliance.

17 (15) Practices and procedures to identify, correct,

18 | and prevent potentially fraudul ent activities.

19 (16) Procedures by which expanded access to care nay
20 | be achi eved.

21 (17) Procedures by which inclusion or alteration of

22 | contractual ternms and conditions nmay occur, to the extent they
23| are the subject of governnent regul ati on prohibiting or

24 | requiring their existence, provided that such restriction does
25| not Ilimt health care providers' rights to jointly petition
26 | governnent to change such regul ation

27 Section 7. Negotiation regarding fees and fee-rel ated
28 | terns.--1f a health care insurer has substantial narket power
29 | over independent health care providers, conpeting health care
30 | providers may neet and communi cate with each other for the

31| purpose of jointly negotiating terns and conditions of

10
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contracts and may jointly negotiate with the health care

insurer, and engage in related joint activity, as provided in

section 9 and subsection (1) of section 10 regarding fees and

fee-related matters, including, but not limted to:

(1) The anount of paynent or the nethodol ogy for

determ ning the paynent for a health care service

(2) The conversion factor for a resource-based

relative value scale or simlar reinbursenent nethodol ogy for

heal th care services.

(3) The anpbunt of any discount on the price of a

heal th care service

(4) The procedure code or other description of the

health care service or services covered by a paynent.

(5) The anpbunt of a bonus related to the provision of

health care services or a withhold fromthe paynent due for a

heal th care service

(6) The anpbunt of any other conponent of the

rei mbursenent nethodol ogy for a health care service

(7) The anpunt of capitation or fixed paynent for

health care services rendered by health care providers to

enroll ees of the health care insurer

Section 8. Substantial nmarket power. --

(1) For purposes of this section:

(a) A health care insurer has substantial market power

over health care providers if:

1. The conprehensive health care financing narket or a

rel evant segnent of that narket reflects a market

concentration of 1800 or greater as calculated by the

Her fi ndahl - H rschman | ndex, and the health care i nsurer, alone

or in conbination with the nmarket shares of health care

11

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2000 HB 1589
113-291-00

insurer affiliates, has one of the five highest narket shares

in that narket or rel evant segnment; or

2. The Attorney CGeneral determ nes that the narket

power of the health care insurer in the rel evant product and

geogr aphi ¢ markets for the services of the health care

providers seeking to jointly negotiate significantly exceeds

the countervailing market power of the health care providers

acting individually.

(b) The conprehensive health care financing market

i ncl udes:
1. Al health care insurer products which provide

conpr ehensi ve coverage, alone or in conbination with other

products sold together as a package, including, but not

limted to, indemity, health mai ntenance organi zation

preferred provider, and point-of-service products and

packages.
2. Self-funded health benefit plans which provide
conpr ehensi ve cover age.

(c) Relevant nmarket segnents in the conprehensive

heal th care financing market include:

1. Health care insurer products and sel f-funded health

benefit plans.

2. Wthin the health care insurer product category,

private health i nsurance, Medicare health nmi ntenance

organi zati ons, Medicare preferred provider organizations,

Medi care point-of-service plans, and Medicaid health

nai nt enance organi zati ons.

3. Wthin the private health insurance category,

i ndemmity, health mai ntenance organi zation, preferred

provi der, and point-of-service products.

12
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4. Such other segnents as the Attorney Genera

determ nes are appropriate for purposes of deternining whether

a health care insurer has substantial market power.

(2)(a) By March 31 of each year, the | nsurance

Conmmi ssi oner shall cal cul ate the nunber of covered |ives of

each health care insurer and its health care insurer

affiliates in the conprehensive health care financi ng narket

and in each relevant market segnent for each county in this

state. The | nsurance Conm ssioner shall make these

cal cul ati ons by averaging quarterly data fromthe preceding

year unl ess the | nsurance Conmi ssioner deternines that using

other data and infornmati on woul d be nore appropriate. The

| nsurance Commi ssioner nmay recal cul ate covered lives

determ nations earlier than the required annual recal cul ation

when the I nsurance Conmi ssioner deens appropriate.
(b) Recipients of Medicare, Mdicaid, and other
governnental prograns shall not be counted as covered lives in

the health care financing narket unless they receive their

gover nnent al program coverage through a heal th nai nt enance

organi zation or another health care insurer product.

(c) When calculating the market share of a health care

insurer or health care insurer affiliate that has third party

admini stration products, the covered lives of the health care

i nsurers and sel f-funded health benefit plans for whomthe

health care insurer or health care insurer affiliate provides

adm ni strative services shall be treated as the covered |ives

of the health care insurer or health care insurer affiliate.

(d) The Insurance Conmi ssioner's covered |lives

cal cul ati ons shall be used for purposes of deternining the

nmar ket share of health care insurers in the conprehensive

health care financing market fromthe date of the
13
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1| determination until the next annual determination or until the
2 | I nsurance Commi ssioner recal cul ates the determ nati on

3 | whichever is earlier.

4 (e) In cases in which the rel evant geographi c market

5] consists of multiple counties, the | nsurance Conm ssioner's

6| calculations for those counties shall be aggregated when

7 | counting the covered |lives of the health care insurer whose

8 | market power is being eval uat ed.

9 (f) The Insurance Conm ssioner shall collect and

10| investigate informati on necessary to calculate the covered

11| lives of health care insurers and health care insurer

12 | affiliates.

13 Section 9. Conduct of negotiations.--The foll ow ng

14 | requirenents shall apply to the exercise of joint negotiation
15| rights and related activity under this act:

16 (1) Health care providers shall select the nenbers of
17 | a joint negotiation group by nutual agreenent.

18 (2) Health care providers shall designate a joint

19 | negotiation representative as the sole party authorized to

20 | negotiate with the health care insurer on behalf of the health
21 | care providers as a group

22 (3) Health care providers nay conmuni cate with each

23 | other and the joint negotiation representative with respect to
24 | the matters to be negotiated with the health care insurer

25 (4) Health care providers nay agree upon a proposal to
26 | be presented by the joint negotiation representative to the
27 | health care insurer

28 (5) Health care providers nay agree to be bound by the
29 | terns and conditions negotiated by the joint negotiation

30 | representative

31

14
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(6) The joint negotiation representative nay provide

the health care providers with the results of negotiations

with the health care insurer and an eval uation of any offer

nmade by the health care insurer.

(7) The joint negotiation representative nay reject a

contract proposal by a health care insurer on behalf of the

health care providers as long as the health care providers

remain free to individually contract with the health care

i nsurer.
(8) The joint negotiation representative shall advise

the health care providers of the provisions of this act and

shall informthe health care providers of the potential for

| egal action against health care providers who violate federa

antitrust |aws.

(9) Health care providers nay not negotiate the

inclusion or alteration of terns and conditions to the extent

the terns or conditions are required or prohibited by

governnent regul ation. This subsection shall not be construed

tolinmt the right of health care providers to jointly

petition governnent for a change in such regul ation

Section 10. Attorney General; oversight;

determ nations; notice and hearings; proceedi ngs and appell ate

review, rules.--

(1)(a) Before engaging in any joint negotiation with a

health care insurer, health care providers shall petition the

Attorney General for approval to proceed with the

negoti ati ons. The petition seeking approval shall include:

1. The nane and busi ness address of the health care

providers' joint negotiation representative.

2. The nanes and busi ness addresses of the health care

providers petitioning to jointly negotiate.
15
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1 3. The nane and business address of the health care

2] insurer or insurers with which the petitioning health care

3| providers seek to jointly negoti ate.

4 4. The proposed subject matter of the negotiations or
5| discussions with the health care insurer or insurers.

6 5. The proportionate relationship of the health care
7| providers to the total population of health care providers in
8 | the rel evant geographic service area by health care provider
9| type and specialty.

10 6. In the case of a petition seeking approval of joint
11 | negotiations regarding one or nore fee or fee-related terns, a
12 | statement of the reasons the health care insurer has

13 | substantial market power over the health care providers.

14 7. A statenent of the proconpetitive effects and ot her
15| benefits of the proposed negoti ati ons.

16 8. The health care providers' joint negotiation

17 | representative's plan of operation and procedures to ensure
18 | conpliance with this act.

19 9. Such other data, information, and docunents the

20| health care providers desire to subnmt in support of the

21 | petition.

22 (b) The health care providers shall supplenent a

23 | petition under paragraph (a) as new i nfornati on becones

24 | avail able that indicates that the subject matter of the

25 | proposed negotiations with the health care insurer has or wll
26 | materially change and shall petition the Attorney CGeneral for
27 | approval of nodification of the subject matter of the joint

28 | negotiations. The petition seeking approval of nodification
29 | shall include:

30 1. The Attorney General's file reference for the

31| original petition for approval of joint negotiations.

16
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1 2. The proposed new subject nmatter

2 3. The information required by subparagraphs (a)6. and
3]7. with respect to the proposed new subject matter

4 4. Such other data, information, and docunents the

5| health care providers desire to submit in support of the

6 | petition.

7 (c) No provider contract terns negotiated under this

8 | act shall be effective until the terns are approved by the

9| Attorney General. The petition seeking approval of provider
10| contract terns shall be jointly subnitted to the Attorney

11| General by the health care providers and the health care

12 | insurer who are parties to the contract. The petition seeking
13 | approval of provider contract terns shall include:

14 1. The Attorney General's file reference for the

15 ) original petition for approval of joint negotiations.

16 2. The negotiated provider contract terns.

17 3. A statenent of the proconpetitive and ot her

18 | benefits of the negotiated provider contract terns.

19 4. Such other data, information, and docunents the
20| health care providers desire to subnmt in support of the
21 | petition.
22 (d) Joint negotiations approved under this act nay
23| continue until the health care insurer notifies the joint
24 | negotiation representative that the health care insurer
25| declines to negotiate or is ternmnating negotiations. |If the
26 | health care insurer notifies the joint negotiation
27 | representative that the health care insurer desires to resune
28 | negotiations within 60 days after the end of prior
29 | negotiations, the health care providers may renew t he
30 | previously approved negotiations w thout obtaining a separate
31| approval of the renewal fromthe Attorney Ceneral

17
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1 (2)(a) The Ofice of Attorney General shall either

2 | approve or disapprove a petition under subsection (1) within
3| 30 days after the filing. |If disapproved, the Attorney Genera
4| shall furnish a witten explanation of any deficiencies al ong
5|with a statement of specific renedial neasures as to how such
6 | deficiencies nay be corrected.

7 (b)1. The Ofice of Attorney Ceneral shall approve a

8 | petition under paragraph (1)(a) or paragraph (1)(b) if:

9 a. The petition nmeets the requirenents set forth in
10 | such paragraphs, as applicable.

11 b. The anticonpetitive effects, if any, do not

12 | outwei gh the proconpetitive effects and other benefits of the
13 | joint negotiations.

14 c. In the case of a petition seeking approval to

15 ] jointly negotiate one or nore fee or fee-related terns, the
16 | health care insurer has substantial nmarket power over the

17 | health care providers as deternined pursuant to section 8.

18 2. The Ofice of Attorney CGeneral shall approve a

19 | petition under paragraph (1)(c) if:

20 a. The petition nmeets the requirenents set forth in
21 | such paragr aph.

22 b. The anticonpetitive effects, if any, do not

23 | outwei gh the proconpetitive effects and ot her benefits of the
24 | contract terns.

25 Cc. The contract terns are consistent with other

26 | applicable laws and regul ati ons.

27 3. The proconpetitive effects and other benefits of
28 | joint negotiations or negotiated provider contract terns may
29| i nclude, but shall not be limted to:

30 a. Restoration of the conpetitive balance in the

31| market for health care services.

18
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b. Protections for access to quality patient care.

C. Pronotion of the health care infrastructure and

nmedi cal advancenent.

d. Inproved comuni cati ons between health care

providers and health care insurers.

4. \When weighing the anticonpetitive effects of

provider contract terns, the Attorney CGeneral nmy consider
whet her the terns:
a. Provide for excessive paynents; or

b. Contribute to the escal ation of the cost of

providi ng health care services.

5. A petition may be denied only if the petition does

not neet the requirenents of this subsection

(c) For the purpose of enabling the Attorney Genera

to nake the findings and deterninations required by this

section, the Attorney General may require the subm ssion of

such suppl enental infornmation as the Attorney CGeneral nmay deem

necessary or proper to enable himor her to reach a

det erm nati on.

(3)(a) In the case of a petition under paragraph

(1) (a) or paragraph (1)(b), the Attorney General shall notify

the health care insurer of the petition and provide the health

care insurer with the opportunity to subnmit witten comments

within a specified tinefrane that does not extend beyond the

date on which the Attorney General is required to act on the

petition.
(b)1. Except as provided in paragraph (a), the

Attorney General shall not be required to provide public

notice of a petition under paragraph (1)(a), paragraph (1)(h),

or paragraph (1)(c) to hold a public hearing on the petition

or to otherw se accept public coment on the petition
19

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2000 HB 1589
113-291-00

1 2. The Attorney CGeneral nmmy, at his or her discretion
2| publish notice of a petition for approval of provider contract
3|terns in the Florida Adm nistrative Wekly and receive witten
4| conment frominterested persons, so long as the opportunity

5] for public conment does not prevent the Attorney General from
6| acting on the petition within the tine period set forth in

7| this act.

8 (4)(a) Wthin 30 days after the nailing of a notice of
9 | di sapproval of a petition under subsection (2), the

10| petitioners may nake a witten application to the Attorney

11| General for a hearing.

12 (b) Upon receipt of atinely witten application for a
13 | hearing, the Attorney CGeneral shall schedul e and conduct a

14 | hearing as provided for in chapter 120, Florida Statutes. The
15| hearing shall be held within 30 days after the application

16 | unl ess the petitioners seek an extension

17 (c) |If the Attorney General does not issue a witten
18 | approval or disapproval of a petition under subsection (2)

19| within the required tinme period, the parties to the petition
20| shall have the right to petition a court for a nandanus order
21 | requiring the Attorney General to approve or di sapprove the
22 | petition.
23 (d) The sole parties with respect to any petition
24 | under subsection (2) shall be the petitioners and the Attorney
25| General, and notwi t hstandi ng any ot herwi se applicabl e
26 | provision of law, the Attorney General shall not be required
27| to treat any other person as a party and no ot her person shal
28 | be entitled to appeal the Attorney General's deternination
29 (5) The Attorney General may adopt any rul es
30 | reasonably necessary to inplenent the purposes of this act.
31 Section 11. Good faith negotiations. --
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1 (1) Both health care insurers and health care
2| providers shall negotiate in good faith regarding the terns of
3| insurer-provider contracts.
4 (2) Health care providers nmay not propose a plan to
5] exclude, Iimt, or otherwise restrict any other health care
6| provider fromparticipation in a health benefit plan
7 (3) The joint negotiation representative shall advise
8| health care providers of the provisions herein and shall warn
9| health care providers of the potential for |legal action
10 | agai nst health care providers who violate state or federa
11| antitrust | aws when acting outside the authority granted in
12 | this act.
13 Section 12. Arbitration.--
14 (1) Health care providers within the coverage of this
15| act shall have the right to jointly negotiate with health care
16 | insurers and the right to invoke a dispute resol uti on process.
17 (2) Health care providers within the coverage of this
18 | act shall exert every reasonable effort to settle all disputes
19 | by engaging in joint negotiations in good faith and by
20 | achieving witten agreenents.
21 (3) Joint negotiations shall begin at |east 6 nonths
22 | before the ternination of a contract and any request for
23 | arbitration shall be nmade at least 3 nonths before termnation
24 | of a contract.
25 (4)(a) Either the health care insurer or the health
26 | care provider nay request appoi ntnent of a board of
27 | arbitration by providing witten notice to the other party
28 | containing specifications of each disputed issue causing the
29 | i npasse.
30 (b) Such request shall be filed with the Attorney
31| General and shall |ead to the appoi ntnent of a board of

21
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1| arbitration conposed of three persons; one each shall be

2 | appointed by the health care insurer and health care provider
3| and these two shall nmutually concur as to appoi ntnent of the
4| third.

5 (c) Such appointnents shall be made within 5 days

6| after filing. If, after 10 additional days, the third person
7 | has not been chosen, the American Arbitration Association, or
8| its successor in function, shall be requested by the Attorney
9| General to furnish a list of three nenbers of said association
10 | fromwhich the third arbitrator shall be selected. Wthin 5
11 | days thereafter, the already-appointed arbitrators shal

12 | sequentially delete one name fromthe three-person list, with
13| the first deletion nade by the arbitrator appointed by the

14 | non-requesting party.

15 (d) The arbitrator who has not been appoi nted by

16 | either disputing party shall serve as the chair of the board
17 | of arbitrators.

18 (e) The board of arbitrators thus established shal

19 | conmence the arbitration proceedings within 10 days after the
20| third arbitrator has been selected and the board shall nake
21| its determination within 30 days after the appoi ntnent of the
22 | third arbitrator

23 (f) Each of the arbitrators shall have the power to

24 | adnmini ster oaths, to conpel the attendance of w tnesses, and
25| to subpoena provision of physical evidence.

26 (g) The determination of the majority of the board of
27 | arbitration shall be final on each disputed i ssue and shall be
28 | binding on all parties, such determ nation shall be provided
29 inwiting to all parties, and no appeal from such

30| determination shall be allowed to any court.

31
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(5) Fees incurred through the arbitration process

shall be split equally between the parti es.

(6) Nothing contained in this act shall be construed

to permit health care providers within the coverage of this

act to jointly coordinate any cessation, reduction, or

l[imtation of health care services.

(7) |If subsection (1), paragraph (4)(a), or paragraph

(4)(g), or the application of such provisions to any person or

ci rcunstances, shall, for any reason, be adjudged by a court

of conpetent jurisdiction to be invalid, such judgnent shal

have the effect of also invalidating subsection (6).

Section 13. Immnity fromantitrust liability.--Any

actions by health care providers or their representatives

pursuant to this act shall be exenpt fromall federal and

state antitrust laws and shall not give rise to any |ega

cause of action or liability against health care providers

whose conduct is consistent with this act.

Section 14. Construction.--Nothing contained in this

act shall be construed to:

(1) Prohibit or restrict activity by health care

providers that is sanctioned under federal or state | aws.

(2) Prohibit or require governnental approval of or

otherwi se restrict activity by health care providers that is

not prohibited under federal antitrust |aws.

(3) Require approval of provider contract terns to the

extent that the terns are exenpt fromstate regul ati on under

section 514 of the Enpl oyee Retirenent |Incone Security Act of
1974, Pub. L. No. 93-406.
(4) Expand a health care provider's scope of practice

under current law or to require a health care insurer to

contract with any type or specialty of health care providers.
23
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1 Section 15. This act shall take effect COctober 1,

2 | 2000.

3

4 EE IR b S b b I S b O b b I S S b b I I b R B S b

5 HOUSE SUMVARY

6
Creates the Health Care Provider Joint Negotiation Act to

7 aut hori ze health care providers to neet and comuni cate
for uerses of jointly negotiating, through a joint

8 negoti ation representative, with health care insurers to
reStore conpetitive bal ance and IHE{OVB conmpetition in

9 mar kets for health care services. sti ngui shes bet ween
negoti ati ons relatlnﬂ to nonfee-rel ated and fee-rel at ed

10 terns. Establishes the concepts of substantial narket
power and narket share relating to health care. services

11 and products. Specifies procedures for conducting
negoti ations. Provides duties and responsibilitiées of the

12 Attorney CGeneral in overseelng, rev!emnng, and apPrOV|ng
negotiations. Provides for arbitration. Provides for,

13 immunity fromantitrust liability. See bill for details.
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