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1 A bill to be entitled
2 An act relating to public records; creating s.
3 287.0573, F.S.; providing an exenption from
4 public records requirenents for trade secrets
5 received by an agency procuring commodities or
6 services; requiring a person filing such
7 material with the agency to file an affidavit
8 of confidentiality and providing requirenents
9 Wi th respect thereto; providing requirenents
10 Wi th respect to proceedings to conpe
11 di scl osure of such material; providing for
12 recovery of attorney's fees and costs;
13 speci fying effect of a finding that the
14 material is not trade secret infornmation
15 providing for future review and repeal
16 providing a finding of public necessity;
17 providing an effective date.
18
19| Be It Enacted by the Legislature of the State of Florida:
20
21 Section 1. Section 287.0573, Florida Statutes, is
22 | created to read:
23 287.0573 Trade secrets; exenption.--
24 (1) Trade secrets, as defined by s. 812.081, received
25| by an agency procuring commopdities or services are
26 | confidential and exenpt fromthe provisions of s. 119.07(1)
27| and s. 24(a), Art. | of the State Constitution
28 (2) |If a vendor or any other person filing material
29 | with an agency pursuant to the procurenent process expects the
30| agency to keep the material confidential on grounds that the
31| material constitutes a trade secret, as defined by s. 812.081
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the vendor or other person shall file the material together

with an affidavit of confidentiality. "Filed material," for

purposes of this section, nmeans material that is filed with an

agency with the expectation that the material will be kept

confidential and that is acconpanied by an affidavit of

confidentiality. Filed material that is trade secret

i nformation incudes, but is not limted to, those itens and
matters described in s. 815.04(3)(a).
(3) The affidavit that nust acconpany filed materi al

pursuant to subsection (2) shall contain a general claim of

confidentiality; describe the filed materials; identify the

basi s upon which the claimof confidentiality is nade; and

contain supporting argunent, precedent, legal citation, or

ot her supporting docunentation to enable the agency to satisfy

itself that the claimof confidentiality is not nerely

speci ous. The agency shall have no duty to inquire into the

| egal or technical sufficiency of a claimof confidentiality

that neets the m ninmumrequirenents of this subsection

(4) In the event that the agency is satisfied as to

the facial validity of the claimof confidentiality, the

agency shall keep confidential the affidavit and supporting

docunentation as well as the filed naterial and shall not

di scl ose such affidavit, docunmentation, or filed material to

any third party, except upon adnministrative order pursuant to

chapter 120 or upon circuit court order

(5) In the event of any adm nistrative or circuit

court proceeding relating to any third-party attenpt to conpe

di sclosure of filed material or to chall enge the

confidentiality thereof, the vendor or other person who filed

the material shall be granted | eave to appear as amicus curiae

before the adninistrative |law judge or the court. The
2
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prevailing party in any such attenpt to conpel disclosure

shall be entitled to recover his or her reasonable attorney's

fees and costs fromthe | osing party.

(6) In the event that an administrative | aw judge or

court determnes that the filed material is not trade secret

i nformati on, the subsequent disclosure by the agency of the

filed material pursuant to s. 119.07(1) shall not be construed

as a conmi ssion of an offense against intellectual property

within the neaning of s. 815.04, nor shall the prior refusal

of the agency to disclose the filed material subject the

agency to penalty or attorney's fees under chapter 119.

(7) This section is subject to the Open Gover nnment

Sunset Review Act of 1995 in accordance with s. 119.15, and

shal | stand repeal ed on Cctober 2, 2005, unless reviewed and

saved fromrepeal through reenactnent by the Legislature.

Section 2. The Legislature finds that it is a public

necessity that trade secret information, as defined by section

812.081, Florida Statutes, be expressly made confidential and

exenpt fromthe public records | aw because it is a felony to

di scl ose such records. Due to the legal uncertainty as to

whet her a public enpl oyee would be protected froma fel ony

conviction if otherwi se conplying with chapter 119, Florida
Statutes, and with Section 24(a), Article | of the State
Constitution, it is inperative that a public records exenption

be created. The Legislature, in nmaking disclosure of trade

secrets a crinme, has clearly established the inportance

attached to trade secret protection. D sclosing trade secrets

in an agency's possession woul d negatively inpact the business

interests of those providing an agency such trade secrets by

damagi ng themin the nmarketplace, and those entities and

i ndi viduals disclosing such trade secrets would hesitate to
3
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1| cooperate with that agency, which would inpair the effective

2| and efficient administration of governnental functions. Thus,

3| the public and private harmin disclosing trade secrets

4| significantly outwei ghs any public benefit derived from

5] disclosure, and the public's ability to scrutinize and nonitor

6 | agency action is not dimnished by nondi scl osure of trade

7 | secrets.

8 Section 3. This act shall take effect October 1, 2000.
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