Florida Senate - 2000 CS for SB 1916

By the Cormittee on Transportation and Senator Latval a

306- 1969- 00

1 A bill to be entitled

2 An act relating to notor vehicle dealers;

3 anending s. 320.61, F.S.; prohibiting the

4 granting of a replacenent application until the

5 exhaustion of appellate renedies with respect

6 to certain conplaints against |icensees;

7 anending s. 320.64, F.S.; providing grounds for

8 denyi ng, suspending, or revoking a |license;

9 requiring the maintenance of certain records;
10 anmending s. 320.641, F.S.; revising provisions
11 relating to the unfair cancellation of
12 franchi se agreenents; providing clarification
13 regardi ng when a conplaint may be filed;

14 establ i shing a burden of proof standard;

15 provi di ng standards for deterni ning when an

16 agreenent is unfair; anending s. 320.643, F.S.

17 prohibiting certain rights of first refusal

18 anmending s. 320.645, F.S.; restricting the

19 owner shi p of deal erships by |icensees;

20 prohibiting |icensees fromreceiving a notor

21 vehicle dealer's |license; defining terns;

22 provi di ng exceptions; anending s. 320. 695,

23 F.S.; providing additional grounds for issuing

24 i njunctions; providing an effective date.

25

26 | Be It Enacted by the Legislature of the State of Florida:
27

28 Section 1. Subsection (4) of section 320.61, Florida
29| Statutes, is anended to read:

30 320.61 Licenses required of notor vehicle

31| manufacturers, distributors, inporters, etc.--
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1 (4) \When a conplaint of unfair cancellation of a

2 | deal er agreenent is nmade by a notor vehicle deal er against a
3| licensee and is in the process of being heard pursuant to ss.
41 320. 60-320.70 by the departnment, a no replacenment application
5| for such agreenment nay not shatH be granted until a fina

6 | decision is rendered by—the—-departrent on the conpl aint and

7| all appellate renedi es have been exhausted by the |icensee or
8 | not or deal er of—unfair—ecancetation.

9 Section 2. Subsections (13) and (20) of section

10| 320.64, Florida Statutes, are anended and subsections (24) and
11 ] (25) are added to that section to read:

12 320.64 Denial, suspension, or revocation of |icense;
13 | grounds.--A license may be deni ed, suspended, or revoked

14| within the entire state or at any specific |ocation or

15 ) locations within the state at which the applicant or |icensee
16 | engages or proposes to engage in business, upon proof that an
17 | applicant or licensee has failed to conply with any of the

18 | followi ng provisions with sufficient frequency so as to

19 | establish a pattern of wongdoing on the part of the
20 | appli cant:
21 (13) The applicant or licensee has refused to deliver,
22 | in reasonable quantities and within a reasonable tine, to any
23| duly licensed notor vehicle deal er who has an agreenent with
24 | such applicant or licensee for the retail sale of new notor
25| vehicles and parts for notor vehicles sold or distributed by
26 | the applicant or licensee, any such notor vehicles or parts as
27 | are covered by such agreenent specifically publicly advertised
28 | by such applicant or licensee to be available for immediate
29 | delivery. Such refusal includes the failure to offer to its
30 | sane line-make franchi sed notor vehicle dealers all nodels
31| manufactured for that |line-nmake, or requiring a dealer to pay
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any extra fee, purchase unreasonabl e advertisi ng di spl ays or

other materials, or renodel, renovate, or recondition the

dealer's existing facilities, or provide exclusive facilities

as a prerequisite to receiving a nodel or series of vehicles.

However, the failure to deliver any notor vehicle or part wll
not be considered a violation of this section if the failure
is due to act of God, work stoppage, or delay due to a strike
or labor difficulty, a freight enbargo, product shortage, or
ot her cause over which the applicant or |licensee has no
control. The failure to deliver parts or conponents for the
current and 5 preceding years' nodels within 60 days from date
of order shall be deened prinma facie unreasonabl e.

(20) The applicant or |licensee has established a
system of notor vehicle allocation or distribution or has
i mpl erented a system of allocation or distribution of notor
vehicles to one or nore of its franchised notor vehicle
deal ers which is unfair, inequitable, unreasonably
di scrimnatory, or not supportable by reason and good cause
after considering the equities of the affected notor vehicles
deal er or deal ers.

(a) A licensee nust maintain for 3 years records that

fully describe the nethod of allocation or distribution of

not or vehicles and records of the actual allocation or

di stribution of nother vehicles which directly or indirectly

affect the allocation or distribution of notor vehicles to

not or vehicle dealers |ocated within this state.

(b) The records nust be nmde available at no cost to a

not or vehicle deal er who has a franchise agreenent with the

|icensee and who has filed a conplaint, pertinent to the

allocation or distribution of notor vehicles, with the

departnment within 30 days after the date requested.
3
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1 (24) The applicant or |licensee has conducted, or

2| attenpted to conduct, an audit of a notor vehicle dealer for a
3| period in excess of 12 nonths prior to the date of the audit
4] with respect to a new vehicle or service warranty audit or to
5| a rebate or dealer incentive audit or has threatened to

6 | conduct an audit in an attenpt to coerce a notor vehicle

7| dealer to forego any rights granted under ss. 320.60-320. 70.

8| These tine linmtations do not apply in the case of fraud that
9 | has been proven in a court of conpetent jurisdiction

10 (25) The applicant or |licensee has offered any

11 | refunds, incentives, or other inducenents to any person to

12 | purchase new notor vehicles of a certain |line-nmake to be sold
13| to the state or any political subdivision thereof or to any
14 | ot her person wi thout naking the sane offer to all notor

15| vehicle dealers in the state with the sane |ine-nmake. Not hing
16 | in this subsection prohibits a |licensee fromoffering uniform
17 | di scounts, rebates, or incentives to all of its notor vehicle
18 | dealers or frominpl enenting reasonabl e regi onal marketing

19 | prograns. A regional nmarketing programis reasonable only if
20| it provides equal and neasurable ability, based on credible
21| criteria, for all of the licensee's |ine-nake dealers in the
22 | state to qualify for participation. In instances of sales to a
23 | commercial fleet account or notor vehicle leasing entity, any
24 | subsi dy, discount, incentive, or other inducenent nust be

25| uniformy available to all of the licensee's |ine-nmake notor
26 | vehicle dealers in this state.

27 Section 3. Subsection (3) of section 320.641, Florida
28 | Statutes, is anended to read:

29 320.641 Unfair cancellation of franchi se agreenents. --
30 (3) Any notor vehicle dealer who receives a notice

31| fromthe licensee of its intent to di sconti nue, cancel, not
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renew, nodify, or replace the dealer's franchi se agreenent

I F N . " . i Fed-
reneweth—rodi-ed—or—reptaced may, within the 90-day notice

period, file a petition or conplaint for a deternination of

whet her such action is an unfair or prohibited
di sconti nuati on, cancellation, nonrenewal, nodification, or
replacenent. |In such action, the |icensee has the burden of

proving that the action is fair and not prohibited. Agreenents

and certificates of appointnent shall continue in effect unti
final determination of the issues raised in such petition or
conpl ai nt by the notor vehicle dealer, including the

exhaustion of all appellate renedies by the |licensee or notor

vehicle dealer. A discontinuation, cancellation, or

nonrenewal of a franchise agreenent is unfair if it is not
clearly permtted by the franchi se agreenent; is not
undertaken in good faith; is not undertaken for good cause; or
is based on an all eged breach of the franchi se agreenent which
is not in fact a material and substantial breach. A

nodi fication or replacenent of a franchise agreenent is unfair

if it is not clearly permitted by the franchi se agreenent; is

not undertaken in good faith; or is not undertaken for good

cause. The term nation or threat of term nati on of a nptor

vehicl e deal er's franchi se agreenent, or any adverse action

agai nst a dealer based in whole or in part on the failure of

the dealer to neet the performance goal s of the manufacturer

when that failure is due to the failure of the franchisor to

supply, within a reasonable period of tinme, new notor vehicles

ordered by or allocated to the dealer, is unfair. As used in

this subsection, the term"good faith" nmeans that the

provi sions or standards relied upon by the licensee to

establish grounds for ternmination are reasonable and have been
5
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applied by the licensee in a uniform consistent, and

nondi scri m natory manner, considering action taken by the

|icensee when simlar conduct was committed by other notor

vehi cl e deal ers; and the term "good cause" neans a nateri al

and substantial breach of the franchi se agreenent which is

significantly detrinental to the |icensee's business interest.
Section 4. Subsection (3) is added to section 320. 643,
Fl orida Statutes, to read

320. 643 Transfer, assignnent, or sale of franchise
agreenents. - -
(3) Notwithstanding the terns of a franchise

agreenent, a licensee does not have and may not exercise a

right of first refusal with respect to any proposed transfer

of ownership governed by ss. 320.60-320.70. Any such right of

first refusal in a franchi se agreenent is void.
Section 5. Section 320.645, Florida Statutes, is
anended to read:

320. 645 Restriction upon ownershi p of deal ership by
i censee. --

(1) A Ne licensee, including a manufacturer or agent
of a manufacturer, or any parent, subsidiary, comon entity,
or officer or representative of the |licensee nay not shatH own
any interest in, control,or operate, either directly or

indirectly, a notor vehicle dealership in this state for the
sale or service of nmotor vehicles that whieh have been or are
offered for sale under a franchi se agreement with a notor

vehicle dealer in this state. Alicensee may not be issued a

notor vehicle dealer license pursuant to s. 320.27. However, a

re—sueh licensee will not be deened to be in violation of this
secti on:
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(a) When operating a notor vehicle dealership for a
tenmporary period, not to exceed 1 year, during the transition
fromone owner of the notor vehicle deal ership to another

(b) \When operating a notor vehicle deal ership
tenmporarily for the exclusive purpose of broadening the

diversity of its deal er body and enhanci ng opportunities for

qgual i fi ed persons who are part of a group that has

hi storically been underrepresented in its deal er body, or for

other qualified persons who | ack the resources to purchase or

capitalize a deal ership outri ght, for—a—reasonabte—perioth—not
to—exeeed—I—year-or in a bona fide relationship with an

i ndependent person, other than a |icensee or its agent or

affiliate, who has made a significant investnment that is
subject to loss in the deal ership and who can reasonably
expect to acquire full ownership of the deal ership on
reasonabl e terns and conditions; or

(c) If the departnent determines, after a hearing on
the matter, pursuant to chapter 120, at the request of any
person, that there is no independent person available in the
community or territory to own and operate the notor vehicle
deal ership in a nmanner consistent with the public interest.

In any stueh case in which paragraph (a) or paragraph (c)

applies, the licensee nust continue to nake the notor vehicle
deal ership available for sale to an i ndependent person at a
fair and reasonable price. Approval of the sale of such a

not or vehicle deal ership to a proposed notor vehicle deal er
nmust shat not be unreasonably wi thheld. The |icensee nust

certify, in witing, to the departnent that the provisions of

par agraph (b) have been satisfied for the purpose of conplying
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with this section and that the relationship is not an attenpt

to own, operate, or control one or nore deal erships.

(2) As used in the section, the term

(a) "Agent" neans a person who is enployed by or

affiliated with a |licensee or who directly or through an

internmediary is controlled by or under conmon control of a

i censee.
(b) "Control" neans the direct or indirect possession

of the power to direct or cause the direction of the

managenent or policies of a person, whether through the

ownership of voting securities, by contract, or otherwi se.

(c) "Independent person" neans a person who is not an

officer, director, or enployee of the licensee or otherwi se

associated with the |icensee through agreenents or

under st andi ng, other than the franchi se agreenent.

(d) "Reasonable terns and conditions" requires that

profits fromdeal ership operation will be sufficient to all ow

full ownership of the deal ership by the i ndependent person

within a reasonable tine period not to exceed 10 years, absent

exceptional circunmstances denonstrated by the i ndependent

person or the licensee; that the i ndependent person has

sufficient control to pernit acquisition of ownership; and

that the rel ationship cannot be termnated to avoid ful

ownership. The terns and conditions are not reasonable if they

precl ude the i ndependent person from an expedited purchase of

t he deal ership using a nonetary source other than profits from

deal er shi p operati on.

(e) "Significant investnent" nmeans a reasonabl e

anount, considering the fair nmarket val ue of the deal ership,

acqui red and obtained from sources other than the licensee or

8
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any of its affiliates and not encunbered by the person's

interest in the deal ership.

(3)t2r This section does not apply to any deal ership

that is owned, controlled, or operated by a |licensee on July

1, 2000. Fhi-s—seetion—shat-—not—be—construed—toprohibit—any

Section 6. Section 320.695, Florida Statutes, is
amended to read:

320.695 Injunction.--In addition to the renedi es
provided in this chapter, and notw t hstandi ng the existence of
any adequate renedy at |law, the departnent, ef any notor
vehi cl e deal er, associ ati on of npotor vehicle deal ers,

| i censee, or association of licensees in the nanme of the

departnent and state and for the use and benefit of a the
not or vehicle dealer or licensee, may apply rs—atuthorizedto

wake—appH—cation to any circuit court of the state for the

grant, upon a hearing and for cause shown, of a tenporary or

per manent injunction, or both, restraining any person from
acting as a licensee under the terns of ss. 320.60-320.70
wi t hout being properly |icensed hereunder, or fromviolating
or continuing to violate any of the provisions of ss.
320. 60-320.70, or fromfailing or refusing to conply with the
requirements of this law or any rule or regulation adopted
hereunder. Such injunction shall be issued without bond. A
single act in violation of the provisions of ss. 320.60-320.70
shall be sufficient to authorize the issuance of an
i njunction. However, this statutory renedy shall not be
applicable to any notor vehicle dealer after fina
determ nation by the departnent under s. 320.641(3).
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1 Section 7. This act shall take effect July 1, 2000.

2

3 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

4 SB 1916

5

6 | The CS deletes a provision providing for the denial, ]
suspensi on, or revocation of a manufacturer's |icense if the

7 | mnufacturer has sold or offered to sell any notor_ vehicle to
a purchaser in this state, except through a franchi se notor

8 | vehicle dealer.

9| The CS deletes a provision providing for the denial, .
suspensi on, or revocation of a manufacturer's license if the

10 | manufacturer restricts or threatens a franchi se dealer from
selling notor vehicles, replacenent parts, or_accessories to

11 Bustoners domciled in other states or countries on a retai

asi s.

12
The CS deletes a provision revising the factors DHSW is to

13 | consider in determ ning whether a new franchise notor vehicle
dealer may be located in an area where an existing franchise

14 | dealer in"the sane line-make i s |ocat ed.

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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