Fl ori da House of Representatives - 2000 HB 1941
By Representative Al bright

1 Abill to be entitled

2 An act relating to tax on tobacco products;

3 anending s. 210.01, F.S.; defining the terns

4 "inmporter" and "primary source of supply";

5 anending s. 210.05, F.S.; providing

6 requi rements with respect to stanps prescribed
7 by the Division of Al coholic Beverages and

8 Tobacco; creating s. 210.155, F. S.; requiring

9 registration of entities acting as a prinmary

10 source of supply; prohibiting whol esal e deal ers
11 from shi pping or accepting delivery of

12 cigarettes fromoutside the state other than

13 directly froma primary source of supply;

14 providing requirenents with respect to affixing
15 any stanp or other cover to a cigarette

16 package; providing for seizure and forfeiture
17 of cigarettes in violation and for revocation
18 of a whol esale dealer's pernit; anending s.

19 210.15, F.S.; revising application requirenents
20 for permits for distributing agents, whol esal e
21 deal ers, and exporters, and provisions relating
22 to renewal thereof; requiring subm ssion of
23 manuf acturers' affirmation forns by
24 di stributing agents and whol esal e deal ers;
25 anmendi ng ss. 210.151 and 210. 405, F.S.
26 relating to tenporary initial cigarette and
27 ot her tobacco products permts; conformng
28 | anguage; revising provisions relating to
29 expiration of such permts; specifying that
30 manuf acturers' affirmation forms nust be
31 submtted prior to issuance of a tenporary
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1 cigarette permt; anmending s. 210.16, F.S.

2 providing for revocation and suspension of

3 registration of a primary source of supply;

4 providing linmtations on renewal of

5 regi stration subsequent to revocation

6 providing for civil penalties in |ieu of

7 revocation or suspension; increasing the civil

8 penalty that nmay be inposed on a whol esal e

9 dealer in lieu of suspension or revocation of a

10 permt; anmending s. 210.19, F.S.; directing the

11 di vision to keep certain records; providing

12 severability; providing an effective date.

13

14 | Be It Enacted by the Legislature of the State of Florida:
15

16 Section 1. Subsections (19) and (20) are added to
17 | section 210.01, Florida Statutes, to read

18 210.01 Definitions.--Wen used in this part the
19 | foll owi ng words shall have the neaning herein indicated:
20 (19) "lnporter" neans inporter as that termis defined
21 |in 26 U.S.C. s. 5702(1).

22 (20) "Primary source of supply" neans:

23 (a) In the case of cigarettes nmanufactured in the
24| United States, the manufacturer of the cigarettes.

25 (b) In the case of cigarettes not manufactured in the
26 | United States:

27 1. The manufacturer of the cigarettes; or

28 2. Any other person that inports such cigarettes into
29 | the United States.

30

31
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1| CGgarettes are "manufactured in the United States" for
2 | purposes of this definition if they are nanufactured in any
3| state, the District of Colunbia, the Comnmonweal th of Puerto
41 Rico, or any other territory or possession of the United
5] States, or on any Indian | ands | ocated within the geographica
6 | boundaries of the United States.
7 Section 2. Subsection (2) of section 210.05, Florida
8| Statutes, is anended to read:
9 210.05 Preparation and sal e of stanps; discount. --
10 (2) The division shall prescribe, prepare, and furnish
11 | stanps of such denomi nations and quantities as may be
12 | necessary for the paynent of the tax inposed by this part, and
13| may fromtine to tine and as often as it deens advisabl e
14 | provide for the issuance and excl usive use of stanps of a new
15| design and forbid the use of stanps of any other design
16 | However, all stanps prescribed by the division nust be
17 | designed and furnished in a fashion that pernits
18 | identification of the agent or whol esal e dealer that affixed
19| the stanp to the particul ar package of cigarettes by neans of
20| a serial nunmber or other mark on the stanp. The division shal
21 | make provisions for the sale of such stanps at such places and
22| at such tine as it nmay deem necessary.
23 Section 3. Section 210.155, Florida Statutes, is
24 | created to read:
25 210.155 Prinmary source of supply; tax contro
26 | registration; prohibitions; reports by agents and whol esal e
27 | deal ers; enforcenent. --
28 (1) PRI MARY SOURCE OF SUPPLY; TAX CONTROL
29 | REG STRATI ON. - -
30 (a) For purposes of revenue control, beginning on the
31| effective date of this section, no person shall sell, offer
3
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1| for sale, or accept orders for sale, to any person in this

2| state, or ship, or cause to be shipped, into this state, for
3| sale to any person in this state, any cigarettes, unless such
4 | person:

5 1. Is a prinmary source of supply; or

6 2. Has acquired such cigarettes directly froma

7| primary source of supply; provided, that no prinmary source of
8| supply shall sell, offer for sale, or accept orders for sale,
9| to any person in this state, or ship, or cause to be shi pped,
10 into this state, for sale to any person in this state, any

11| cigarettes, without first having registered as the prinmary

12 | source of supply of such cigarettes on forns provided by, and
13| on such a date and in such nmanner as prescribed by, the

14 | divi si on.

15 (b) Each prinmary source of supply registering under

16 | this section shall, on the form provided by the division

17 1. List all cigarettes by brand style that the primary
18 | source of supply sells, offers for sale, or for which the

19 | primary source of supply accepts orders for sale, to any

20| person in this state, or ships, or causes to be shipped, into
21| this state for sale to any person in this state.

22 2. ldentify the manufacturer of such cigarettes and
23 | the place where such cigarettes were nanufactured.

24

25| Each prinmary source of supply shall file with the division

26 | nonthly updates of this infornmation, together with a nonthly
27 | report of all shipnents into the state, on forns provided by,
28 | and on such date and in such manner as prescribed by, the

29 | divi si on.

30 (c) Each primary source of supply shall supply such

31 | docunentation supporting its application for registration and

4
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nmonthly reports as the division may require. The division nay

deny, suspend, or revoke the registration of any prinmary

source of supply for failure to provide the required

i nformati on or docunentation sufficient to support the

application of the primary source of supply for registration

or one or nore nonthly reports.
(2) PRCH BITIONS. --No person shall:
(a) Sell or distribute in this state; acquire, hold

own, possess, or transport, for sale or distributionin this

state; or inport, or cause to inported, into this state for

sale or distribution in this state:

1. Any cigarettes the package of which

a. Bears any statenent, |abel, stanp, sticker, or

notice indicating that the manufacturer did not intend the

cigarettes to be sold, distributed, or used in the United

States, including, but not limted to, |abels stating "For

export only," "U S. tax-exenpt," "For use outside U S.," or

simlar wording; or

b. Does not conply with:

(1) Al requirenents inposed by or pursuant to federa

| aw regardi ng warni ngs or other information on packages of

ci garettes manufactured, packaged, or inported for sale,

distribution, or use in the United States, including, but not

limted to, the precise warning |l abels specified in the
federal Cigarette Labeling and Advertising Act, 15 U S. C. s.
1333.

(1) Al federal trademark and copyright |aws;

2. Any cigarettes inported into the United States in

violation of 26 U S.C. s. 5754 or any other federal |aw, or

i npl ementing federal regul ations;

5
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1 3. Any cigarettes that such person otherw se knows or
2 | has reason to know the nmanufacturer did not intend to be sold,
3| distributed, or used in the United States; or

4 4. Any cigarettes for which there has not been

5] subnmitted to the Secretary of the United States Departnment of
6 | Health and Hunman Services the list of the ingredients added to
7 | tobacco in the manufacture of such cigarettes required by the
8| federal Cigarette Labeling and Advertising Act, 15 U S. C. s.
9] 1335(a);

10 (b) Alter the package of any cigarettes, prior to

11| distribution to the ultimte consuner, so as to renove

12 | conceal, or obscure:

13 1. Any statenent, |abel, stanp, sticker, or notice

14 | described in (2)a.1.; or

15 2. Any health warning that is not specified in, or

16 | does not conformwith the requirenents of, the federa

17 | Cigarette Labeling and Advertising Act, 15 U.S.C. s. 1333; or
18 (c) Affix any stanp required pursuant to this part to
19 | the package of any cigarettes described in paragraph (a) or
20| altered in violation of paragraph (b).
21 (3) REPORTS BY AGENTS AND WHOLESALE DEALERS. - - Each
22 | agent and whol esal e dealer shall file nmonthly with the
23| division, in accordance with s. 210.09, for all cigarettes
24 | inported into the United States to which an agent or
25 | whol esal er deal er has affixed a stanp pursuant to this chapter
26 | in the precedi ng nmonth:
27 (a) A copy of:
28 1. The pernit issued pursuant to the Internal Revenue
29| Code, 26 U.S.C. s. 5713, to the person inporting such
30| cigarettes into the United States all owi ng such person to
31| inport such cigarettes.
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2. The custonms formcontaining, with respect to such

cigarettes, the internal revenue tax information required by

t he Federal Bureau of Al cohol, Tobacco and Firearns.

(b) A statenent, signed by such person under penalty

of perjury, which shall be treated as confidential by the

conm ssi oner and exenpt from di scl osure under chapter 119,

identifying the brand and brand styles of all such cigarettes,

the quantity of each brand style of such cigarettes, the

supplier of such cigarettes, and the person or persons, if

any, to whomthe cigarettes have been conveyed for resale, and

a separate statenent, signed by such individual under penalty

of perjury, which shall not be treated as confidential or

exenpt fromdi scl osure, separately identifying the brands and

brand styles of such cigarettes.

(c) A statenent, signed by an officer of the

manuf acturer or inporter under penalty of perjury, certifying

that the manufacturer or inporter has conplied with the

package heal th warni ng and i ngredient reporting requirenents

of the federal Cigarette Labeling and Advertising Act, 15

US C s. 1333 and 1335(a), with respect to such cigarettes.
(4) CRIMNAL PENALTIES. -- Any person that conmits any

of the acts prohibited by subsection (1) or subsection (2),

ei ther knowi ng or having reason to know he or she is doing so,

or that fails to conply with any of the requirenents of

subsection (1) or subsection (3), commits a felony of the

third degree, punishable by a fine of not nore than $5, 000 or

i mprisonnent of not nore than 5 years, or both.
(5) ADM NI STRATI VE SANCTI ONS. - -
(a) Upon finding a violation of this section by the

hol der of any pernit issued under this part or chapter 569, or

7
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any inplenenting rule pronul gated by the division, the

di vi si on may:

1. Revoke or suspend the pernit or permts issued to

such pernmittee pursuant to the procedures set forth in this

part or chapter 569, as applicable; and

2. Inpose on the hol der of such a pernit a civil

penalty in an anount not to exceed the greater of 500 percent

of the retail value of the cigarettes involved or $5, 000.

(b) Cigarettes that are acquired, held, owned,

possessed, transported in, inported into, or sold or

distributed in this state in violation of this section shal

be deened contraband under s. 210.12 and shall be seized by

the division subject to forfeiture as provided therein, and

all such cigarettes so seized and forfeited shall be

destroyed. Such cigarettes shall be deened contraband whet her

the violation of this section is knowi ng or otherw se.
(6) UNFAIR TRADE PRACTICES.--A violation of this
section shall constitute an unlawful trade practice as

provided in s. 501.204(1) and, in addition to any renedi es or

penalties available set forth in this section, shall be

subject to any renedies or penalties available for a violation

of that section.
(7) GENERAL PROVI SI ONS. - -
(a) This section shall be enforced by the division;

provided, that at the request of the division or the

division's duly authorized agent, the state police and al

| ocal police authorities shall enforce the provisions of this

section. The Attorney General has concurrent power with the

prosecuting attorneys of the state to enforce this section

(b) For the purpose of enforcing this section, the

di vi sion and any agency to which the division shall have
8
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del egat ed enforcenent responsibility pursuant to paragraph (a)

may request information fromany state or | ocal agency, and

may share information with or request information from any

federal agency and any agency of any other state or any |ocal

agency t hereof.

(c) In addition to any other renedy provided by |aw,

i ncludi ng enforcenent as provided in paragraph (a), any person

may bring an action for appropriate injunctive or other

equitable relief for a violation of this section; actual

damages, if any, sustained by reason of the violation; and, as

determ ned by the court, interest on the danages fromthe date

of the conplaint, taxable costs, and reasonable attorney's

fees. If the trier of fact finds that the violation is

egregious, it nay increase recovery to an anount not in excess

of three tines the actual damages sustained by reason of the

vi ol ati on.
(8) APPLICABILITY.--
(a) This section does not apply to:

1. Cigarettes allowed to be inported or brought into

the United States for personal use; and

2. Cigarettes sold or intended to be sold as duty-free

ner chandi se by a duty-free sales enterprise in accordance with

the provisions of 19 U S.C. s. 1555(b) and any i npl enenting

regul ati ons, provided, however that this section shall apply

to any such cigarettes that are brought back into the custons

territory for resale within the custons territory.

(b) The penalties provided in this section are in

addition to any other penalties inposed under other |aw.
Section 4. Paragraphs (a), (b), (e), and (f) of
subsection (1) and subsections (3) and (4) of section 210. 15,

Fl ori da Statutes, are anended to read
9
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210.15 Pernits.--

(1)(a) Every person, firm or corporation desiring to
deal in cigarettes as a distributing agent, whol esal e deal er
or exporter within this state shall file an application for a
cigarette permt for each place of business with the Division
of Al coholic Beverages and Tobacco. Every application for a
cigarette permt shall be nmade on forns furnished by the
di vision and shall set forth the nane under which the
applicant transacts or intends to transact business, the
| ocation of the applicant's place of business within the
state, and such other information as the division nmay require.
If the applicant has or intends to have nore than one pl ace of
business dealing in cigarettes within this state, the
application shall state the |ocation of each place of
business. |If the applicant is an association, the application
shall set forth the nanes and addresses of the persons
constituting the association, and if a corporation, the nanes
and addresses of the principal officers thereof and any other
i nformation prescribed by the division for the purpose of
identification. The application shall be signed and verified
by oath or affirmation by the owner, if a natural person, and
in the case of an association or partnership, any partner
werbers—or—partners thereof, and in the case of a corporation,
by an executive officer thereof or by any person specifically
aut hori zed by the corporation to sign the application, to
whi ch shall be attached the witten evidence of this
authority. The cigarette pernmit for a distributing agent
shall be issued annually for which an annual fee of $5 shal
be charged. No pernit for a distributing agent or whol esal e

deal er shall be issued prior to receipt of an affirnation, on

a formapproved by the division, fromeach primary source of
10
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supply registered with the division under s. 210. 155 whose

cigarettes the distributing agent or whol esal e deal er intends

to stanp or distribute. Such affirmation shall evidence the

intent of the primary source of supply to provide such

cigarettes to the applicant and shall be signed and sworn by

an officer of the corporation, in the case of a prinmary source

of supply that is a corporation, or a principal of the

partnership or a sole proprietorship, in the case of a prinmary

source of supply that is a partnership or a sole

propri et orship.

(b) The holder of any duly issued, annual permt for a
di stributing agent shall be entitled to a renewal of his or
her annual permit fromyear to year as—awatter—of—course, on
or before July 1 unless otherw se established by rule, upon

maki ng application to the division, angd—upen paynent of this
annual permt fee, and receipt by the division of newy

executed affirmation forns as required by paragraph (a).

(e) Prior to an application for a distributing agent,
whol esal e deal er, or exporter permt being approved, the
applicant shall file a set of fingerprints when required by

the division on forns provided by the division. The applicant

shall also file a set of fingerprints for any person or
persons interested directly or indirectly with the applicant
in the business for which the pernit is being sought, when so
required by the division. |If the applicant or any person
interested with the applicant, either directly or indirectly,
in the business for which the pernmit is sought shall be such a
person as is within the definition of persons to whoma
di stributing agent, whol esale deal er, or exporter pernmt shal
be denied, then the application may be denied by the division
If the applicant is a partnership, all nmenbers of the

11
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partnership are required to file said fingerprints, or if a
corporation, all principal officers of the corporation are
required to file said fingerprints, when required by the

division. The cigarette permit for a whol esal e deal er or
exporter shall be originally issued at a fee of $100, which
sumis to cover the cost of the investigation required before
i ssuing such permit.

(f) The cigarette pernmt for a whol esal e deal er or
exporter shall be renewed fromyear to year as—a+natter—of
eourserat an annual cost of $100, on or before July 1, unless
ot herwi se established by rul e, upon making application to the

di vi si on, aneg—dpon paynment of the annual renewal fee, and
recei pt by the division of newWly executed affirmation forns as

requi red by paragraph (a).

(3) Upon approval of the application, the division
shal | grant—and issue to each applicant a cigarette permt for
each place of business set forth in the application
Cigarette permts shall not be assignable and shall be valid
only for the persons in whose nanes issued and for the
transaction of business at the places designated therein and
shall at all times be conspicuously displayed at the places
for which issued.

(4) Al pernmits of distributing agents, whol esal e
deal ers, or exporters shall remain in force and effect unti
July 1 followi ng their issuance, unless otherw se established

by rule, or until suspended or revoked for cause by the
di vi sion, or surrendered by the pernithol der
Section 5. Section 210.151, Florida Statutes, is
amended to read:
210.151 Initial tenporary cigarette antd—other—toebacco
produets permts.--Wien a person has filed a conpleted
12
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appl i cati on which does not on its face disclose any reason for
denying a cigarette pernit under s. 210. 15—er—other—tobaceco
produets—permt—under—s—216-406,t he D vi sion of Alcoholic
Bever ages and Tobacco of the Departnment of Business and

Prof essi onal Regul ation shall issue a tenporary initial permt
of the sane type and series for which the application has been
submtted, which is valid for all purposes under this part
chapter. The application for a tenporary cigarette permt mnust

be acconpanied by the affirmation forns required by s.

210.15(1)(a) prior to issuance of a tenporary pernit.

(1)2) Atenporary initial permt expires on antd—ray
not—be—continued—or—extended—beyond t he date the division
denies the permt applied for; or beyend 14 days after the

date the division approves the pernmit applied for; or beyond

the date the applicant pays the pernit fee and the division

i ssues the pernmit applied for:—er—beyonrtd—thedate—the
tenporary—permt—otherwse—expirres—by—+taw, whi chever date

occurs first.

(2) £3) Each applicant seeking a tenporary initial
cigarette permt shall pay to the division for such permit a
fee of $100. Each—appHcant—seeking—atenporary—ini-tial—permt
F I I I b I i F I
pernmt—a—fee—of—$25-

(3)t4) Any fee or penalty collected under the
provisions of this act shall be deposited into the Al coholic
Beverage and Tobacco Trust Fund.

13
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Section 6. Section 210.19, Florida Statutes, is
amended to read:

210.19 Records to be kept by division.--The division
shal | keep records showing the total anount of taxes
coll ected, which records shall be open to the public during
the regular office hours of the division. The division shal

mai ntain records that identify which agent or whol esal e deal er

affixed the tax stanp to each package of cigarettes. The

i dentifying records nust be made available for public

i nspection and retained for at |east 3 years.
Section 7. Section 210.405, Florida Statutes, is
anended to read:

210.405 Initial tenporary eigarette—and—other tobacco

products pernits.--Wen a person has filed a conpl eted

appl i cati on which does not on its face disclose any reason for
denyi ng a ergarette—permt—under—s—21015—er—other tobacco
products pernmit under s. 210.40, the Division of Al coholic
Bever ages and Tobacco of the Department of Business and

Prof essi onal Regul ation shall issue a tenporary initial permt
of the sane type and series for which the application has been
submtted, which is valid for all purposes under this chapter

1)62r Atenporary initial permt expires on and—tmay

not—be—continued—or—extended—beyond t he date the division
denies the permt applied for; or beyend 14 days after the

date the division approves the pernmit applied for; or beyond
the date the applicant pays the pernit fee and the division
14
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i ssues the pernmit applied for:—er—beyonrtd—thedate—the
tenporary—permt—otherw-se—exptres—by—+taw, whichever date
occurs first.

(2)¢3 I . " i tiad

. . b I i F I .
fee—of —$1606-—Each applicant seeking a tenporary initial permt
for ether tobacco products shall pay to the division for such
permt a fee of $25.

(3)t4) Any fee or penalty collected under the
provisions of this act shall be deposited into the Al coholic
Beverage and Tobacco Trust Fund.

Section 8. Section 210.16, Florida Statutes, is
amended to read:

210.16 Revocation or suspension of permt or
regi stration.--

(1) The Division of Alcoholic Beverages and Tobacco is
given full power and authority to revoke the pernit of any
whol esal e deal er receiving a pernit to engage in business
under this part or the registration of any prinmary source of

supply for violation of any of the provisions of this part.
(2) The division may suspend for a reasonabl e period

of time, in its discretion, the permt perfits of any

whol esal e deal er dealers i ssued under the provisions of this

part or the registration of any prinary source of supply for

t he same causes and under the sane limtations as is
aut hori zed hereunder to revoke the permt permts of such
whol esal e dealer or the registration of such primary source of
suppl y deaters
(3) No whol esal e deal er whose pernit for any place of

busi ness has been revoked shall engage in business under this
part at such place of business after such revocation until a
15
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new permit is issued. No whol esal e deal er whose pernit for
any place of business has been revoked shall be pernmitted to
have said pernit renewed, or to obtain an additional cigarette
permt for any other place of business, for a period of 6
nonths after the date such revocati on becomes final. No
primary source of supply whose registrati on has been revoked

shall be pernmitted to have said registration renewed for a

period of 6 nonths after the date such revocati on becones

final
(4) In lieu of the suspension or revocation of pernits
or registrations, the division may inpose civil penalties

agai nst holders of pernmits or registrations for violations of

this part or rules and regulations relating thereto. No civil
penalty so inposed shall exceed$100, 000$1+,666 for each

of fense, and all anopunts collected shall be deposited with the
State Treasurer to the credit of the General Revenue Fund. |f
the holder of the permt or registration fails to pay the

civil penalty, his or her pernit or registration shall be

suspended for such period of tinme as the division may specify.
Section 9. If any provision of this act or the

application thereof to any person or circunstance is held

invalid, the invalidity does not affect other provisions or

applications of the act which can be given effect w thout the

invalid provision or application, and to this end the

provisions of this act are decl ared severabl e.

Section 10. This act shall take effect upon beconming a
| aw.
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2 HOUSE SUMVARY

3
Requires entities that are the Prinary source of squIK

4 of cigarettes for wholesale dealers to register wwth the
Di vi sion of Al coholic Beverages and TobacCo. Provides

5 t hat whol esal e deal ers naY not ship or accept delivery of
cigarettes fromanother state or foreign countr%_except

6 difectly froma primary source of supply. Prohibits
affixin anY stanp or Other cover_ to a package of

7 cigarettes that does. not coanY wi th federal "I abel i ng
requirenents, or affixing any tax stanp to a package™t hat

8 is identified as intended for use outside the Uniteéed
States or exenpt fromfederal tax. Provides for ]

9 forfeiture of cigarettes in violation and for revocation
of the wholesale dealer's permt. Provides that a prinmary

10 source of supPIy‘s regi stration nmay be revoked or
suspended in the same " nanner as a Wwhol esal e dealer's

11 permt, and increases the civil penalty that may be
I nposed. on a whol esal e dealer in lieu of permt

12 suspensi on or revocation

13 . . . . .
Revi ses application requirenents for permts for

14 cigarette distributing agents, whol esale dealers, and
exporters and provisions relating to renewal thereof.

15 Requires distributing aPents and whol esal e dealers to
submt manufacturers” affirmation forns prior to

16 receiving a permt. Revises provisions relating to
exglratlon 0 tenporarY initial cigarette and Ot her

17 t obacco products permits.

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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