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Florida Senate - 2000 SB 2048
By Senator Klein

28-1327-00
A bill to be entitled

An act relating to evidence; anending s.
90.803, F.S.; nodifying conditions under which
statenents of elderly persons or nentally
di sabl ed persons, as defined, nay be adnmitted
into evidence as a hearsay exception; providing
an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (24) of section 90.803, Florida
Statutes, is anended to read:

90. 803 Hearsay exceptions; availability of decl arant
immaterial.--The provision of s. 90.802 to the contrary
notwi t hstandi ng, the followi ng are not inadm ssible as
evi dence, even though the declarant is available as a w tness:

(24) HEARSAY EXCEPTI ON; STATEMENT OF ELDERLY PERSON OR
MENTALLY DI SABLED PERSON ADULT. - -

(a) As used in this subsection, the term

1. "Elderly person" neans a person 60 years of age or

ol der who suffers fromthe infirmties of aging as nanifested

by advanced age, organic brain danage, or other nental or

enotional dysfunctioning to the extent that the person's

ability to provide adequately for his or her own care or

protection is inpaired.

2. "Mentally disabled person" neans a person who

suffers froma condition of nental or enpotional incapacitation

due to a devel opnental disability, organic brain damage, or

nmental illness which restricts the person's ability to perform

the nornmal activities of daily living.
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(b)tar When nmade in a context that provides
substanti al guarantees of its Yntess—the—source—of+itnformation

I hod . I bt .
reported—indiecates—atack—oef trustworthi ness, an out-of-court

statenent nmade by an el derly person or nentally disabled

per son atutt—as—defHned—n—s—825-—1064-descri bi ng any act of
abuse or neglect, any act of exploitation, or any act of

vi ol ence, including a sexual offense, conmitted the—offense—of

battery—or—aggravated—battery—or—assavt-t—or—aggravated—assautt

or—sexual—battery,—or—any—other—viotent—aet on the decl arant
el derly person or nentally disabled person which agu-tnot

ot herwi se admi ssible-is adnmi ssible in evidence in any civil
or crimnal proceeding if:

1. The court finds in a hearing conducted outside the
presence of the jury that the time, content, and circunstances
of the statenent provide such sufficient safeguards of
reliability that adversarial testing of the statenment in court

would add little to its reliability. 1In making its

determ nation, the court nust say consider the nmental age and
capaci ty physieat—age—antd—+aturity of the declarant elderly
person or nentally disabl ed person adutt, the nature and
duration of the abuse or offense, the relationship of the
decl arant wvieti-mto the offender, the reliability of the
assertion under the totality of the circunstances, and the

reliability of the declarant. In addition the court nay

consi der etderty—person—or—disabled—adut-t—and any ot her

factor deened appropriate, including, but not limted to, the

statenent's spontaneity, whether the statement was nade at the

first available opportunity follow ng the all eged incident,

whet her the statenent was elicited in response to questions,

the nmental state of the elderly or nentally disabled person
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1| when the incident was reported, whether the elderly or

2| nentally di sabl ed person used termnol ogy unexpected of a

3| person with his or her disability, the notive or |ack thereof
4 to fabricate the statenent, the vagueness of the accusations,
5| the possibility of any inproper influence on the elderly

6 | person or nmentally disabl ed person, and contradictory

7| statenents; and

8 2. The elderly person or nentally disabled person

9 | adult either:

10 a. Testifies; or

11 b. Is unavailable as a witness, provided that there is
12 | corroborative evidence of the abuse or offense. Unavailability
13| shall include a finding by the court that the elderly person's
14 | or nental ly disabl ed person's atutt—s participation in the

15 ) trial or proceeding would result in a substantial |ikelihood
16 | of severe enotional, nental, or physical harm in addition to
17 | findings pursuant to s. 90.804(1).

18 (c)fb)y In a crimnal action, the defendant shall be

19| notified no later than 10 days before the trial that a
20 | statenment that whieh qualifies as a hearsay exception pursuant
21| to this subsection will be offered as evidence at trial. The
22 | notice shall include a witten statement of the content of the
23| elderly person's or nentally disabled person's agdu-t=s
24 | statenent, the tine at which the statenent was nade, the
25 | circunstances surrounding the statenent which indicate its
26 | reliability, and such other particulars as necessary to
27 | provide full disclosure of the statenent.
28 (d) ey The court shall make specific findings of fact,
29 | on the record, as to the basis for its ruling under this
30 | subsecti on.
31 Section 2. This act shall take effect July 1, 2000.
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