Fl ori da House of Representatives - 2000 HB 205
By Representative Cantens

1 Abill to be entitled

2 An act relating to pretrial detention

3 providing a short title; anending s. 907.041,
4 F.S.; revising criteria for pretrial detention
5 permtting the court to order pretrial

6 detention under specified circunstances when it
7 finds a substantial probability that a

8 defendant conmitted the charged crinme of DU

9 mansl| aughter as defined by s. 316.193, F. S

10 relating to driving under the influence, and
11 that the defendant poses the threat of harmto
12 the comunity; specifying certain conditions
13 that would support a finding that the defendant
14 poses the threat of harmto the comunity;

15 deleting requirenent for additional court

16 findings for pretrial detention; permtting

17 pretrial detention for any violation of

18 conditions of pretrial release or bond which
19 in the discretion of the court, supports a

20 finding that no condition of release can

21 reasonably protect the community from physica
22 harm assure the presence of the accused at

23 trial, or assure the integrity of the judicial
24 process; deleting limtation upon detention

25 peri od when detention is based on threat of

26 harmto the conmunity; authorizing a court to
27 detain a defendant at a bail hearing w thout
28 separate hearing or notion for pretrial

29 detention; authorizing the state to orally nove
30 for pretrial detention any tinme the defendant
31 is before the court for a bail hearing;
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1 providing for construction; reenacting s.

2 790.065(2)(c), F.S., relating to sale and

3 delivery of firearns, s. 943.0585, F.S.

4 relating to court-ordered expunction of

5 crimnal history records, and s. 943.059, F.S.

6 relating to court-ordered sealing of crimna

7 hi story records, to incorporate said anendnent

8 in references; repealing Rules 3.131 and 3. 132,

9 Florida Rules of Criminal Procedure, relating
10 to pretrial release and pretrial detention, to
11 the extent of inconsistency with the act;
12 anending s. 903.31, F.S.; providing for
13 cancel l ati on of bond under certain
14 ci rcunstances; providing an effective date.
15
16 | Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. This act may be cited as the "Trooper
19 | Robert Smith Act."
20 Section 2. Section 907.041, Florida Statutes, is
21 | anended to read
22 907.041 Pretrial detention and rel ease. --
23 (1) LEG SLATIVE INTENT.--1t is the policy of this
24 | state that persons committing serious crininal offenses,
25| posing a threat to the safety of the community or the
26 | integrity of the judicial process, or failing to appear at
27 | trial be detained upon arrest. However, persons found to neet
28 | specified criteria shall be rel eased under certain conditions
29 | until proceedi ngs are concl uded and adj udi cati on has been
30 | determ ned. The Legislature finds that this policy of pretrial
31| detention and release will assure the detention of those
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1| persons posing a threat to society while reducing the costs
2| for incarceration by releasing, until trial, those persons not
3 | considered a danger to the community who neet certain

4| criteria. It is the intent of the Legislature that the

5] primary consideration be the protection of the community from
6| risk of physical harmto persons.

7 (2) RULES OF PROCEDURE. - - Procedures for pretrial

8 | rel ease deterninations shall be governed by rul es adopted by
9| the Suprene Court.

10 (3) RELEASE ON NONMONETARY CONDI TIONS.--1t is the

11 ) intent of the Legislature to create a presunption in favor of
12 | rel ease on nonnonetary conditions for any person who is

13 | granted pretrial release. Such person shall be rel eased on
14 | nonetary conditions only if it is determ ned that such

15| nonetary conditions are necessary to assure the presence of
16 | the person at trial or at other proceedings, to protect the
17 | conmunity fromrisk of physical harmto persons, to assure the
18 | presence of the accused at trial, or to assure the integrity
19 | of the judicial process.
20 (4) PRETRI AL DETENTI ON. - -
21 (a) As used in this subsection, "dangerous crinme"
22 | nreans any of the foll ow ng:
23 Arson;
24 2. Aggravated assault;
25 3. Aggravated battery;
26 4. |llegal use of expl osives;
27 5. Child abuse or aggravated child abuse
28 6 Abuse of an elderly person or disabled adult, or
29 | aggravat ed abuse of an elderly person or disabled adult;
30 Hi j acki ng;
31 Ki dnappi ng;
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9. Honicide;

10. Mansl aughter;

11. Sexual battery;

12. Robbery;

13. Carj acki ng;

14. Lewd, lascivious, or indecent assault or act upon
or in presence of a child under the age of 16 years;

15. Sexual activity with a child, who is 12 years of
age or older but less than 18 years of age, by or at
solicitation of person in famlial or custodial authority;

16. Burglary of a dwelling;

17. Stal ki ng and aggravat ed stal ki ng;

18. Act of donestic violence as defined in s. 741.28;
and

19. Attenpting or conspiring to conmit any such crineg;
and hone-invasi on robbery.

(b) The court may order pretrial detention if it finds
a substantial probability, based on a defendant's past and
present patterns of behavior, the criteria in s. 903.046, and
any other relevant facts, that any of the foll ow ng

ci rcunst ances exi sts:

1. The defendant has previously violated conditions of
rel ease and that no further conditions of release are
reasonably likely to assure the defendant's appearance at
subsequent proceedi ngs;

2. The defendant, with the intent to obstruct the
judicial process, has threatened, intinmidated, or injured any
victim potential witness, juror, or judicial officer, or has
attenpted or conspired to do so, and that no condition of
rel ease will reasonably prevent the obstruction of the
judicial process;
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3. The defendant is charged with trafficking in
control |l ed substances as defined by s. 893.135, that there is
a substantial probability that the defendant has conmitted the
of fense, and that no conditions of release will reasonably
assure the defendant's appearance at subsequent crimna
pr oceedi ngs; or

4. The defendant is charged with DU nmansl aughter, as
defined by s. 316.193, and that there is a substanti al
probability that the defendant conmitted the crine and that

t he defendant poses a threat of harmto the community;

conditions that would support a finding by the court pursuant

to this subparagraph that the defendant poses a threat of harm

to the conmunity include, but are not linmited to, any of the

fol | owi ng:
a. The defendant has previously been convicted of any

crime under s. 316.193, or of any crine in any other state or

territory of the United States that is substantially sinilar

to any crinme under s. 316.193;

b. The defendant was driving with a suspended driver's

|icense when the charged crine was comitted; or

c. The defendant has previously been found guilty of,

or has had adjudication of guilt withheld for, driving while

the defendant's driver's license was suspended or revoked in
violation of s. 322.34;
5. 4~ The def endant poses the threat of harmto the

community. The court nmay so conclude if it finds that the
defendant is presently charged with a dangerous crine, that
there is a substantial probability that the defendant
comm tted such crine, that the factual circunstances of the
crinme indicate a disregard for the safety of the conmunity,
and that there are no conditions of rel ease reasonably
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sufficient to protect the community fromthe risk of physica
harmto persons. ra—addi-ti-on—the—ecourt—must—FHnd—that—at

6. e~ The defendant was +s on probation, parole, or
ot her rel ease pending conpl etion of sentence or on pretrial
rel ease for a dangerous crine at the tine ef the current
of fense was conm tted; or ar+rest.

7. The defendant has viol ated one or nore conditions

of pretrial release or bond for the offense currently bhefore

the court and the violation, in the discretion of the court,

supports a finding that no conditions of rel ease can

reasonably protect the community fromrisk of physical harmto

persons or assure the presence of the accused at trial

(c) \When a person charged with a crine for which
pretrial detention could be ordered is arrested, the arresting
agency shall pronptly notify the state attorney of the arrest
and shall provide the state attorney with such infornmation as
the arresting agency has obtained relative to:

1. The nature and circunstances of the offense
char ged

2. The nature of any physical evidence seized and the
contents of any statenents obtained fromthe defendant or any
W t ness;

3. The defendant's fanily ties, residence, enploynent,
financial condition, and nental condition; and

6
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4. The defendant's past conduct and present conduct,

i ncluding any record of convictions, previous flight to avoid
prosecution, or failure to appear at court proceedings.

(d) When a person charged with a crine for which
pretrial detention could be ordered is arrested, the arresting
agency may detain such defendant, prior to the filing by the
state attorney of a notion seeking pretrial detention, for a
period not to exceed 24 hours.

(e) The—eotrt—shatt—order—detentton—onty—after—a
pret+riat—detention—heartng— The pretrial detention hearing
shall be held within 5 days of the filing by the state

attorney of a conplaint to seek pretrial detention. The
def endant may request a continuance. No continuance shall be
for longer than 5 days unless there are extenuating
ci rcunstances. The defendant nmay be detai ned pending the
hearing. The state attorney shall be entitled to one
conti nuance for good cause.

(f) The state attorney has the burden of show ng the
need for pretrial detention

(g) The defendant is entitled to be represented by
counsel, to present witnesses and evidence, and to
Cross-exam ne wtnesses. The court may adnmit rel evant
evi dence wi thout conplying with the rules of evidence, but
evi dence secured in violation of the United States
Constitution or the Constitution of the State of Florida shall
not be admissible. No testinony by the defendant shall be
admi ssible to prove guilt at any other judicial proceeding,
but such testinobny may be admitted in an action for perjury,
based upon the defendant's statenents nmade at the pretrial
detention hearing, or for inpeachnent.
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(h) The pretrial detention order of the court shall be
based sol el y upon evi dence produced at the hearing and shal
contain findings of fact and conclusions of law to support it.
The order shall be nade either in witing or orally on the
record. The court shall render its findings within 24 hours of

the pretrial detention hearing.

(i) > A defendant convicted at trial follow ng the
i ssuance of a pretrial detention order shall have credited to
his or her sentence, if inprisonment is inposed, the tine the
def endant was held under the order, pursuant to s. 921.161
(j) k) The defendant shall be entitled to dissolution
of the pretrial detention order whenever the court finds that
a subsequent event has elinmnated the basis for detention

(k) Nothing in this section shall be construed to

require the filing of a notion for pretrial detention as a

condition precedent to detaining the defendant if the

defendant is brought before the court for a bail hearing.

Not wi t hst andi ng paragraph (e), the state may orally nove for

pretrial detention any tine a defendant is before the court

for a bail hearing.

Section 3. For the purpose of incorporating the
amendnent to section 907.041, Florida Statutes, in references
thereto, the foll owing sections or subdivisions of Florida
Statutes, or Florida Statutes, are reenacted to read
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790.065 Sale and delivery of firearms. --

(2) Upon receipt of a request for a crimnal history
record check, the Departnent of Law Enforcenent shall, during
the licensee's call or by return call, forthwith

(c)1. Review any records available to it to deternine
whet her the potential buyer or transferee has been indicted or
has had an information filed against her or himfor an offense
that is a felony under either state or federal law, or, as
mandat ed by federal |aw, has had an injunction for protection
agai nst donestic violence entered agai nst the potential buyer
or transferee under s. 741.30, has had an injunction for
protection agai nst repeat violence entered agai nst the
potential buyer or transferee under s. 784.046, or has been
arrested for a dangerous crine as specified in s.
907.041(4)(a) or for any of the foll owi ng enunerated offenses:

a. Crimnal anarchy under ss. 876.01 and 876. 02.
Extortion under s. 836. 05.

Expl osi ves violations under s. 552.22(1) and (2).
Control | ed substances viol ations under chapter 893.
Resisting an officer with viol ence under s. 843.01.
Weapons and firearns viol ations under this chapter
Treason under s. 876. 32.

>oQ " 0 o O T

Assi sting sel f-nurder under s. 782.08.
Sabot age under s. 876. 38.
j. Stalking or aggravated stal king under s. 784.048.

If the review indicates any such indictrment, information, or
arrest, the departnent shall provide to the licensee a
condi ti onal nonapproval nunber
2. Wthin 24 working hours, the departnent shal
determ ne the disposition of the indictnent, information, or
9
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arrest and informthe |icensee as to whether the potential
buyer is prohibited fromreceiving or possessing a firearm
For purposes of this paragraph, "working hours" neans the
hours from8 a.m to 5 p.m Monday through Friday, excluding
| egal holidays.

3. The office of the clerk of court, at no charge to
the departnent, shall respond to any departnent request for
data on the disposition of the indictnent, information, or
arrest as soon as possible, but in no event later than 8
wor ki ng hours.

4. The departnent shall deternine as quickly as
possible within the allotted tine period whether the potenti al
buyer is prohibited fromreceiving or possessing a firearm

5. If the potential buyer is not so prohibited, or if
t he departnent cannot determine the disposition infornmation
within the allotted tine period, the department shall provide
the licensee with a conditional approval nunber

6. |If the buyer is so prohibited, the conditiona
nonapproval nunber shall becone a nonapproval nunber

7. The departnent shall continue its attenpts to
obtain the disposition information and nmay retain a record of
al | approval nunbers granted w thout sufficient disposition
information. |If the departnent |ater obtains disposition
i nformati on which indicates:

a. That the potential buyer is not prohibited from
owning a firearm it shall treat the record of the transaction
in accordance with this section; or

b. That the potential buyer is prohibited from owning
a firearm it shall imediately revoke the conditiona
approval nunber and notify | ocal |aw enforcenent.

10
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8. During the tinme that disposition of the indictnent,
information, or arrest is pending and until the departnent is
notified by the potential buyer that there has been a fina
di sposition of the indictnent, information, or arrest, the
condi ti onal nonapproval nunber shall remain in effect.

943. 0585 Court-ordered expunction of crinmnal history
records.--The courts of this state have jurisdiction over
their own procedures, including the maintenance, expunction
and correction of judicial records containing crinmnal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established
by this section. Any court of conpetent jurisdiction nay
order a crimnal justice agency to expunge the crimna
history record of a mnor or an adult who conplies with the
requi rements of this section. The court shall not order a
crimnal justice agency to expunge a crimnal history record
until the person seeking to expunge a crimnal history record
has applied for and received a certificate of eligibility for
expunction pursuant to subsection (2). A crinmnal history
record that relates to a violation of chapter 794, s. 800. 04,
s. 817.034, s. 827.071, chapter 839, s. 893.135, or a
violation enunerated in s. 907.041 may not be expunged,
wi thout regard to whet her adjudication was withheld, if the
defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a mn nor
was found to have committed, or pled guilty or nolo contendere
to conmitting, the offense as a delinquent act. The court may
only order expunction of a crimnal history record pertaining
to one arrest or one incident of alleged crimnal activity,
except as provided in this section. The court may, at its sole
di scretion, order the expunction of a crimnal history record

11
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pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. |If the court intends
to order the expunction of records pertaining to such
additional arrests, such intent nust be specified in the
order. A crimnal justice agency nmay not expunge any record
pertaining to such additional arrests if the order to expunge
does not articulate the intention of the court to expunge a
record pertaining to nore than one arrest. This section does
not prevent the court fromordering the expunction of only a
portion of a crimnal history record pertaining to one arrest
or one incident of alleged crimnal activity. Notw thstanding
any lawto the contrary, a crimnal justice agency nay conply
with laws, court orders, and official requests of other
jurisdictions relating to expunction, correction, or
confidential handling of crimnal history records or

i nformation derived therefrom This section does not confer
any right to the expunction of any crimnal history record,
and any request for expunction of a crimnal history record
may be denied at the sole discretion of the court.

(1) PETITION TO EXPUNGE A CRI M NAL HI STORY
RECORD. - - Each petition to a court to expunge a crimna
history record is conplete only when acconpani ed by:

(a) Acertificate of eligibility for expunction issued
by the departnent pursuant to subsection (2).

(b) The petitioner's sworn statenent attesting that
the petitioner:

1. Has never, prior to the date on which the petition
is filed, been adjudicated guilty of a criminal offense or
conpar abl e ordi nance viol ati on or adjudicated delinquent for
commtting a felony or a misdeneanor specified in s.

943. 051(3) (b).
12
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1 2. Has not been adjudicated guilty of, or adjudicated
2| delinquent for conmitting, any of the acts stenmming fromthe
3| arrest or alleged crimnal activity to which the petition

4 | pertains.

5 3. Has never secured a prior sealing or expunction of
6| acrimnal history record under this section, forner s.

71 893.14, fornmer s. 901.33, or former s. 943.058, or from any

8| jurisdiction outside the state.

9 4. |s eligible for such an expunction to the best of
10| his or her know edge or belief and does not have any ot her

11| petition to expunge or any petition to seal pending before any
12 | court.

13

14 | Any person who knowi ngly provides false information on such
15| sworn statenent to the court conmits a felony of the third

16 | degree, punishable as provided in s. 775.082, s. 775.083, or
17| s. 775.084.

18 (2) CERTIFICATE OF ELIG BILITY FOR EXPUNCTI ON. - - Pri or
19| to petitioning the court to expunge a crimnal history record,
20 | a person seeking to expunge a crinmnal history record shal
21| apply to the departnent for a certificate of eligibility for
22 | expunction. The departnent shall, by rule adopted pursuant to
23 | chapter 120, establish procedures pertaining to the
24 | application for and issuance of certificates of eligibility
25| for expunction. The departnent shall issue a certificate of
26 | eligibility for expunction to a person who is the subject of a
27 | crimnal history record if that person
28 (a) Has obtained, and submitted to the departnent, a
29 | witten, certified statenent fromthe appropriate state
30| attorney or statew de prosecutor which indicates:
31
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1. That an indictnent, information, or other charging
docunment was not filed or issued in the case.

2. That an indictnent, information, or other charging
docunent, if filed or issued in the case, was di sm ssed or
noll e prosequi by the state attorney or statew de prosecutor
or was dism ssed by a court of conpetent jurisdiction

3. That the crimnal history record does not relate to
a violation of chapter 794, s. 800.04, s. 817.034, s. 827.071
chapter 839, s. 893.135, or a violation enunerated in s.

907. 041, where the defendant was found guilty of, or pled
guilty or nolo contendere to any such offense, or that the
defendant, as a minor, was found to have conmmitted, or pled
guilty or nolo contendere to committing, such an offense as a
del i nquent act, without regard to whether adjudication was

wi t hhel d.

(b) Renmits a $75 processing fee to the departnent for
pl acement in the Departnent of Law Enforcenent Operating Trust
Fund, unl ess such fee is waived by the executive director

(c) Has subnmitted to the departnent a certified copy
of the disposition of the charge to which the petition to
expunge pertains.

(d) Has never, prior to the date on which the
application for a certificate of eligibility is filed, been
adj udicated guilty of a crinminal offense or conparable
ordi nance violation or adjudicated delinquent for coomtting a
felony or a misdeneanor specified in s. 943.051(3)(b).

(e) Has not been adjudicated guilty of, or adjudicated
delinquent for comitting, any of the acts stemming fromthe
arrest or alleged crimnal activity to which the petition to
expunge pertains.

14
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(f) Has never secured a prior sealing or expunction of
a crimnal history record under this section, forner s.

893.14, former s. 901.33, or forner s. 943. 058.

(g) Is no longer under court supervision applicable to
the disposition of the arrest or alleged crimnal activity to
which the petition to expunge pertains.

(h) Is not required to wait a mininmumof 10 years
prior to being eligible for an expunction of such records
because all charges related to the arrest or crimnal activity
to which the petition to expunge pertains were di smssed prior
to trial, adjudication, or the w thholding of adjudication
O herwi se, such criminal history record nust be seal ed under
this section, fornmer s. 893.14, forner s. 901.33, or forner s.
943.058 for at |least 10 years before such record is eligible
for expunction.

(3) PROCESSI NG OF A PETITI ON OR ORDER TO EXPUNGE. - -

(a) In judicial proceedings under this section, a copy
of the conpleted petition to expunge shall be served upon the
appropriate state attorney or the statew de prosecutor and
upon the arresting agency; however, it is not necessary to
nmake any agency other than the state a party. The appropriate
state attorney or the statew de prosecutor and the arresting
agency may respond to the court regarding the conpleted
petition to expunge.

(b) If relief is granted by the court, the clerk of
the court shall certify copies of the order to the appropriate
state attorney or the statew de prosecutor and the arresting
agency. The arresting agency is responsible for forwarding the
order to any other agency to which the arresting agency
di ssem nated the crinnal history record information to which
the order pertains. The departnent shall forward the order to

15
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expunge to the Federal Bureau of Investigation. The clerk of
the court shall certify a copy of the order to any other
agency which the records of the court reflect has received the
crimnal history record fromthe court.

(c) For an order to expunge entered by a court prior
to July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of an order to expunge
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
notice, the appropriate state attorney or statew de prosecutor
shal |l take action, within 60 days, to correct the record and
petition the court to void the order to expunge. The
departnment shall seal the record until such tine as the order
is voided by the court.

(d) On or after July 1, 1992, the departnent or any
other crimnal justice agency is not required to act on an
order to expunge entered by a court when such order does not
conply with the requirenents of this section. Upon receipt of
such an order, the departnent nust notify the issuing court,
the appropriate state attorney or statew de prosecutor, the
petitioner or the petitioner's attorney, and the arresting
agency of the reason for nonconpliance. The appropriate state
attorney or statew de prosecutor shall take action within 60
days to correct the record and petition the court to void the
order. No cause of action, including contenpt of court, shal
ari se against any crimnal justice agency for failure to
conply with an order to expunge when the petitioner for such
order failed to obtain the certificate of eligibility as

16
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1| required by this section or such order does not otherw se

2| conply with the requirenents of this section

3 (4) EFFECT OF CRIM NAL H STORY RECORD EXPUNCTI ON. - - Any
4| crimnal history record of a minor or an adult which is

5| ordered expunged by a court of conpetent jurisdiction pursuant
6| to this section nust be physically destroyed or obliterated by
7| any crimnal justice agency having custody of such record;

8 | except that any crininal history record in the custody of the
9| departnent nust be retained in all cases. A crimnal history
10 | record ordered expunged that is retained by the departnent is

11 | confidential and exenpt fromthe provisions of s. 119.07(1)

12| and s. 24(a), Art. | of the State Constitution and not

13 | avail able to any person or entity except upon order of a court
14 | of conpetent jurisdiction. A crinminal justice agency nay

15| retain a notation indicating conpliance with an order to

16 | expunge.

17 (a) The person who is the subject of a crimna

18 | history record that is expunged under this section or under

19 | other provisions of law, including fornmer s. 893.14, forner s.
201 901.33, and fornmer s. 943.058, may lawfully deny or fail to
21 | acknowl edge the arrests covered by the expunged record, except
22 | when the subject of the record:

23 1. 1Is a candidate for enploynent with a crimna

24 | justice agency;

25 2. |Is a defendant in a criminal prosecution

26 3. Concurrently or subsequently petitions for relief
27 | under this section or s. 943. 059;

28 4. |s a candidate for adm ssion to The Florida Bar

29 5. |s seeking to be enployed or licensed by or to

30| contract with the Departnent of Children and Fam |y Services
31| or the Departnment of Juvenile Justice or to be enpl oyed or

17
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used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnentally

di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415.1075(4), s. 985.407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any l|local governmental entity that
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted an expunction under this section,
former s. 893.14, forner s. 901.33, or forner s. 943. 058 nay
not be held under any provision of |law of this state to conmit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge an
expunged crimnal history record.

(c) Information relating to the existence of an
expunged crimnal history record which is provided in
accordance with paragraph (a) is confidential and exenpt from
the provisions of s. 119.07(1) and s. 24(a), Art. | of the
State Constitution, except that the departnent shall disclose
the existence of a crimnal history record ordered expunged to
the entities set forth in subparagraphs (a)l., 4., 5., and 6.
for their respective licensing and enpl oynent purposes, and to
crimnal justice agencies for their respective crimna
justice purposes. It is unlawful for any enployee of an
entity set forth in subparagraph (a)l., subparagraph (a)4.,
subparagraph (a)5., or subparagraph (a)6. to disclose
information relating to the existence of an expunged crim na

18
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hi story record of a person seeking enpl oynent or |icensure
with such entity or contractor, except to the person to whom
the crinmnal history record relates or to persons having
direct responsibility for enpl oynent or |icensure decisions.
Any person who violates this paragraph comits a ni sdeneanor
of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

(5) STATUTORY REFERENCES. -- Any reference to any other
chapter, section, or subdivision of the Florida Statutes in
this section constitutes a general reference under the
doctrine of incorporation by reference.

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crinmnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction may order a crininal justice
agency to seal the crininal history record of a minor or an
adult who conplies with the requirenents of this section. The
court shall not order a criminal justice agency to seal a
crimnal history record until the person seeking to seal a
crimnal history record has applied for and received a
certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of
chapter 794, s. 800.04, s. 817.034, s. 827.071, chapter 839,
s. 893.135, or a violation enunerated in s. 907.041 nmay not be
seal ed, without regard to whether adjudication was wi thhel d,
if the defendant was found guilty of or pled guilty or nolo
contendere to the offense, or if the defendant, as a mn nor

19
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was found to have committed or pled guilty or nolo contendere
to conmitting the offense as a delinquent act. The court nmay
only order sealing of a crinmnal history record pertaining to
one arrest or one incident of alleged crininal activity,
except as provided in this section. The court may, at its sole
di scretion, order the sealing of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. |If the court intends
to order the sealing of records pertaining to such additiona
arrests, such intent nust be specified in the order. A
crimnal justice agency may not seal any record pertaining to
such additional arrests if the order to seal does not
articulate the intention of the court to seal records
pertaining to nore than one arrest. This section does not
prevent the court fromordering the sealing of only a portion
of a crimnal history record pertaining to one arrest or one
incident of alleged crimnal activity. Notw thstanding any | aw
to the contrary, a crimnal justice agency may conply with
| aws, court orders, and official requests of other
jurisdictions relating to sealing, correction, or confidential
handling of criminal history records or information derived
therefrom This section does not confer any right to the
sealing of any crininal history record, and any request for
sealing a crimnal history record may be denied at the sole
di scretion of the court.

(1) PETITION TO SEAL A CRIM NAL HI STORY RECORD. - - Each
petition to a court to seal a crininal history record is
conpl ete only when acconpani ed bhy:

(a) Acertificate of eligibility for sealing issued by
t he departnment pursuant to subsection (2).

20

CODING:Words st+ieken are deletions; words underlined are additions.




Fl ori da House of Representatives - 2000 HB 205
702-102C- 00

1 (b) The petitioner's sworn statenent attesting that

2| the petitioner:

3 1. Has never, prior to the date on which the petition
4] is filed, been adjudicated guilty of a crininal offense or

5| conpar abl e ordi nance violation or adjudicated delinquent for
6| committing a felony or a m sdeneanor specified in s.

71 943.051(3)(b).

8 2. Has not been adjudicated guilty of or adjudicated
9| delinquent for conmitting any of the acts stemming fromthe
10| arrest or alleged crimnal activity to which the petition to

11 | seal pertains.

12 3. Has never secured a prior sealing or expunction of
13 ] a crimnal history record under this section, former s.

14| 893. 14, fornmer s. 901.33, forner s. 943.058, or from any

15 ) jurisdiction outside the state.

16 4. |s eligible for such a sealing to the best of his
17 | or her know edge or belief and does not have any ot her

18 | petition to seal or any petition to expunge pendi ng before any
19 | court.

20

21 | Any person who knowi ngly provides false information on such
22 | sworn statement to the court conmits a felony of the third
23 | degree, punishable as provided in s. 775.082, s. 775.083, or
24 | s. 775.084.

25 (2) CERTIFICATE OF ELIGBILITY FOR SEALING --Prior to
26 | petitioning the court to seal a crininal history record, a
27 | person seeking to seal a crimnal history record shall apply
28| to the departnent for a certificate of eligibility for

29 | sealing. The departnent shall, by rule adopted pursuant to
30 | chapter 120, establish procedures pertaining to the

31| application for and issuance of certificates of eligibility

21
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1| for sealing. The departnent shall issue a certificate of
2| eligibility for sealing to a person who is the subject of a
3| crimnal history record provided that such person
4 (a) Has subnmitted to the departnent a certified copy
5] of the disposition of the charge to which the petition to sea
6 | pertai ns.
7 (b) Renmits a $75 processing fee to the departnent for
8 | pl acenent in the Departnent of Law Enforcenent QOperating Trust
9 | Fund, unless such fee is waived by the executive director
10 (c) Has never, prior to the date on which the
11 | application for a certificate of eligibility is filed, been
12 | adjudicated guilty of a crininal offense or conparable
13 | ordinance violation or adjudicated delinquent for conmitting a
14 | felony or a m sdeneanor specified in s. 943.051(3)(h).
15 (d) Has not been adjudicated guilty of or adjudicated
16 | delinquent for conmmitting any of the acts stemming fromthe
17 | arrest or alleged crimnal activity to which the petition to
18 | seal pertains.
19 (e) Has never secured a prior sealing or expunction of
20| a crimnal history record under this section, forner s.
21| 893.14, fornmer s. 901.33, or forner s. 943. 058.
22 (f) Is no longer under court supervision applicable to
23| the disposition of the arrest or alleged crinminal activity to
24 | which the petition to seal pertains.
25 (3) PROCESSI NG OF A PETITION OR ORDER TO SEAL. - -
26 (a) In judicial proceedings under this section, a copy
27 | of the conpleted petition to seal shall be served upon the
28 | appropriate state attorney or the statew de prosecutor and
29 | upon the arresting agency; however, it is not necessary to
30 | make any agency other than the state a party. The appropriate
31| state attorney or the statew de prosecutor and the arresting

22
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agency may respond to the court regarding the conpleted
petition to seal

(b) If relief is granted by the court, the clerk of
the court shall certify copies of the order to the appropriate
state attorney or the statew de prosecutor and to the
arresting agency. The arresting agency is responsible for
forwardi ng the order to any other agency to which the
arresting agency disseninated the crimnal history record
information to which the order pertains. The departnent shal
forward the order to seal to the Federal Bureau of
I nvestigation. The clerk of the court shall certify a copy of
the order to any other agency which the records of the court
reflect has received the crimnal history record fromthe
court.

(c) For an order to seal entered by a court prior to
July 1, 1992, the departnent shall notify the appropriate
state attorney or statew de prosecutor of any order to sea
which is contrary to | aw because the person who is the subject
of the record has previously been convicted of a crine or
conpar abl e ordi nance violation or has had a prior crimna
hi story record seal ed or expunged. Upon receipt of such
notice, the appropriate state attorney or statew de prosecutor
shal | take action, within 60 days, to correct the record and
petition the court to void the order to seal. The departnent
shall seal the record until such time as the order is voided
by the court.

(d) On or after July 1, 1992, the departnent or any
other crimnal justice agency is not required to act on an
order to seal entered by a court when such order does not
conply with the requirenents of this section. Upon receipt of
such an order, the departnent nust notify the issuing court,

23
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1| the appropriate state attorney or statew de prosecutor, the

2| petitioner or the petitioner's attorney, and the arresting

3 | agency of the reason for nonconpliance. The appropriate state
4 | attorney or statew de prosecutor shall take action within 60

5| days to correct the record and petition the court to void the
6| order. No cause of action, including contenpt of court, shal
7| arise against any crimnal justice agency for failure to

8| conply with an order to seal when the petitioner for such

9| order failed to obtain the certificate of eligibility as

10 | required by this section or when such order does not conply

11| with the requirenents of this section

12 (e) An order sealing a crimnal history record

13 | pursuant to this section does not require that such record be
14 | surrendered to the court, and such record shall continue to be
15| mai ntai ned by the departnent and other criminal justice

16 | agenci es.

17 (4) EFFECT OF CRIM NAL HI STORY RECORD SEALING --A

18 | criminal history record of a minor or an adult which is

19 | ordered sealed by a court of conpetent jurisdiction pursuant
20| to this section is confidential and exenpt fromthe provisions
21| of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
22| and is available only to the person who is the subject of the
23 | record, to the subject's attorney, to crininal justice
24 | agencies for their respective crininal justice purposes, or to
25| those entities set forth in subparagraphs (a)l., 4., 5., and
26| 6. for their respective |licensing and enpl oynent purposes.
27 (a) The subject of a crimnal history record seal ed
28 | under this section or under other provisions of |law, including
29 | fornmer s. 893.14, fornmer s. 901.33, and forner s. 943.058, may
30| lawmfully deny or fail to acknow edge the arrests covered by
31| the seal ed record, except when the subject of the record

24
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1. 1Is a candidate for enploynent with a crimnna
justice agency;

2. |Is a defendant in a criminal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.0585;

4. |s a candidate for adm ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fam |y Services
or the Departrment of Juvenile Justice or to be enpl oyed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnentally
di sabl ed, the aged, or the elderly as provided in s.
110.1127(3), s. 393.063(15), s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415. 103, s. 985.407, or chapter 400; or

6. |s seeking to be enployed or licensed by the Ofice
of Teacher Education, Certification, Staff Devel opnent, and
Prof essional Practices of the Departnent of Education, any
di strict school board, or any |ocal governnental entity which
licenses child care facilities.

(b) Subject to the exceptions in paragraph (a), a
person who has been granted a sealing under this section
former s. 893.14, forner s. 901.33, or forner s. 943. 058 nay
not be held under any provision of |law of this state to conmit
perjury or to be otherwise liable for giving a fal se statenent
by reason of such person's failure to recite or acknow edge a
seal ed crimnal history record

(c) Information relating to the existence of a seal ed
crimnal record provided in accordance with the provisions of
paragraph (a) is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State

25
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1| Constitution, except that the departnent shall disclose the

2| sealed crimnal history record to the entities set forth in

3 | subparagraphs (a)l., 4., 5., and 6. for their respective

4| licensing and enpl oynent purposes. It is unlawful for any

5| enpl oyee of an entity set forth in subparagraph (a)l.

6 | subparagraph (a)4., subparagraph (a)5., or subparagraph (a)6.
7| to disclose information relating to the existence of a seal ed
8| crimnal history record of a person seeking enpl oynent or

9] licensure with such entity or contractor, except to the person
10| to whomthe crimnal history record relates or to persons

11 | having direct responsibility for enploynent or licensure

12 | decisions. Any person who violates the provisions of this

13 | paragraph conmits a m sdeneanor of the first degree,

14 | puni shable as provided in s. 775.082 or s. 775.083.

15 (5) STATUTORY REFERENCES. -- Any reference to any other
16 | chapter, section, or subdivision of the Florida Statutes in
17 | this section constitutes a general reference under the

18 | doctrine of incorporation by reference.

19 Section 4. Rules 3.131 and 3.132, Florida Rul es of
20| Crimnal Procedure, are hereby repealed to the extent that
21| they are inconsistent with this act.
22 Section 5. Section 903.31, Florida Statutes, is
23 | anended to read:
24 903.31 Canceling the bond.--
25 (1) Wthin 10 business days after the conditions of a
26 | bond have been satisfied or the forfeiture di scharged or
27 | remtted, the court shall order the bond canceled and, if the
28 | surety has attached a certificate of cancellation to the
29 | original bond, shall furnish an executed certificate of
30| cancellation to the surety wi thout cost. An adjudication of
31| guilt or innocence of the defendant shall satisfy the

26
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conditions of the bond. The original appearance bond shal
expire 36 nonths after such bond has been posted for the

rel ease of the defendant fromcustody. This subsection does
not apply to cases in which a bond has been decl ared
forfeited.

(2) The original appearance bond shall not be
construed to guarantee deferred sentences, appearance during
or after a presentence investigation, appearance during or
after appeal s, conduct during or appearance after admission to
a pretrial intervention program payment of fines, or
attendance at educational or rehabilitation facilities the
court otherwi se provides in the judgnent. |If the origina
appearance bond has been forfeited or revoked, the bond shal
not be reinstated without approval fromthe surety on the
ori gi nal bond.

(3) In any case where no fornal charges have been

brought agai nst the defendant within 365 days after arrest,

the court shall order the bond cancel ed unl ess good cause is

shown by the state.
Section 6. This act shall take effect October 1, 2000,
except that section 4 shall take effect only if this act is

passed by the affirmative vote of two-thirds of the nenbership
of each house of the Legi sl ature.

27
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3
Revises criteria for pretrial detention. Pernits the

4 court to order pretrial detention under specified
ci rcumnst ances en it finds a substanti al ﬂrobablllt¥

5 that a defendant charged with DU nansl aughter comm tted
the crine and that thée defendant poses the threat of harm

6 to the conmunity, Specifies certaln conditions that woul d
supﬂort the finding that the defendant poses the threat

7 of harmto the comhunity. Deletes a_ requirenent for
additional court findings for pretrial detention. i

8 Provides that a court nmay detain a defendant after a bai
hearing w t hout separate’ hearing or notion for pretrial

9 detention if the court finds that no conditions of
rel ease can protect the community fromharmor_ assure the

10 defendant's presence at trial. Renpves limtation upon
detention period when detention is based on threat of

11 harmto the connunltx. Aut horizes a court to detain a
defendant at a bail hearing wi thout separate hearing or

12 notion for pretrial detention and authorizes the state to
orally nove for pretrial detention any tine the defendant

13 is before the court for a bail hearlnﬂ. Reenacts vari ous
statutory provisions to incorporate changes made b¥ t he

14 act in references. Repeals Rules 3,131 and 3.132 | orida
Rules of Crimnal Procedure, relating to Pretrlal rel ease

15 and pretrial detention, to the extentf that they are
i nconsi stent wwth the act. Provides for cancellation of

16 bond when no formal charges are brought against the

17 defendant within one year after arrest.
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