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SENATE AMENDMENT
Bill No. SB 2162

Anmendnment No.

CHAMBER ACTI ON
Senat e House

Senat or Forman noved the foll owi ng amendnent :

Senate Amendment (with title amendment)
Del ete everything after the enacting cl ause

and insert:

Section 1. Subsections (6) and (7) are added to
section 373.4135, Florida Statutes, to read:

373.4135 Mtigation banks and offsite regiona
mtigation.--

(6) An environnental creation, preservation

enhancenent, or restoration project, including regiona

offsite mtigation areas, for which noney is donated or paid

as mtigation, which is sponsored by the departnent, a water

managenent district, or a |local governnent and which provides

mtigation for five or nore applicants for pernmts under this

part, or 35 or nore acres of adverse inpacts, shall be

establ i shed and operated under a nenorandum of agreenent. Such

nmenor andum of agreenent need not be adopted by rule. The

nmenor andum of agreenent shall be between the governnent al

entity proposing the nmitigation project and the departnent or
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wat er managenent district, as appropriate. For the purposes of

this subsection, one creation, preservation, enhancenent, or

restoration project shall nean one or nore parcels of |and

with sinmlar ecological communities which are intended to be

created, preserved, enhanced, or restored under a common

schene.
(a) For ongoing creation, preservation, enhancenent,

or restoration projects and regional offsite nitigation areas

sponsored by the departnent, a water nmnagenent district, or a

| ocal governnent, and for which noney was or is paid as

mtigation, which were begun prior to the effective date of

this subsection, and which have operated as of the effective

date of this subsection, or are anticipated to operate, in

excess of the thresholds |isted above, the governnental entity

sponsoring such project shall subnit a draft nenorandum of

agreenent to the water managenent district or departnent by

Cctober 1, 2000. The governnental entity sponsoring such

project shall nake reasonable efforts to obtain the fina

si gned nenorandum of agreenent within 1 year after subnittal

The governnental entity sponsoring the project nay continue to

recei ve noneys donated or paid toward the project as

mtigation if the provisions of this paragraph are net.

(b) The nmenorandum of agreenent shall establish

criteria that each environnental creation, preservation

enhancenent, or restoration project nust neet. These criteria

nust address the elenents listed in paragraph (c). The entity

sponsoring such project or categories of projects shall submt

docunentati on or other evidence to the water nmnagenent

district or departnent that the project neets, or individua

projects within that category neet, the specified criteria.

(c) At a minimm the nenorandum of agreenent must

2
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address the followi ng for each project authorized:

1. A description of the work that will be conducted on

the site and tineline for conpletion of such work;

2. Atineline for obtaining any required environnental

resource pernit;

3. The environnmental success criteria that the project

nust achi eve;

4. The nonitoring and | ong-term nanagenent

requi renments that nust be undertaken for the project;

5. An assessment of the project in accordance with s.
373.4136(4)(a)-(i), until the adoption of the uniformwetl and
mtigation assessnent nethod pursuant to s. 373.414(18);

6. A designation of the entity responsible for the

successful conpletion of the mitigation work;

7. A definition of the geographic area where the

project nay be used as a nmitigation established using the
criteria of s. 373.4136(6);
8. Full cost accounting of the project, including

annual review and adj ust nent;

9. Provision and tinetable for the acquisition of any

| ands necessary for the project;

10. Provision for preservation of the site;

11. Provision for application of all nobneys received

solely to the project for which they were coll ected; and

12. Provision for termnation of the agreenent and

cessation of use of the project as nmitigation if any nmateri al

conti ngency of the agreenent has failed to occur

(d) A single nenorandum of understandi ng nay authori ze

nore than one environnental creation, preservation

enhancenent, or restoration projects or categories of projects

if the elenents in paragraph (c) are net for each project.

3
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(e) Projects governed by this subsection, except for

projects established pursuant to s. 373.4137(7), are subject
to s. 373.414(1)(b)1

(f) This subsection does not apply to nmitigation areas
established to i nplenent s. 373.4137.

(g) This subsection does not apply if the departnent,

wat er managenent district, or |ocal governnent establishes, or

contracts with a private entity to establish, a nitigation

bank pernmitted under s. 373.4136. This subsecti on does not

apply to other entities that establish offsite regi ona

mtigation as defined in this section and s. 373.403.

(7) The departnent, water nmnagenent districts, and

| ocal governnents may elect to establish and manage nitigation

sites, including regional offsite mtigation areas, or

contract with permitted nitigation banks to provide nitigation

options for private single-fanmly lots or honmeowners. The

departnent, water nmnagenent districts, and | ocal governnents

shall provide a witten notice of their election under this

subsection by United States mail to those individuals who have

requested, in witing, to receive such notice. The use of

mtigation options established under this section are not

subject to the full-cost accounting provision of s.
373.414(1)(b)1. To use a nitigation option established under
this section, the applicant for a pernit under this part nust

be a private, single-fanmily lot or honeowner, and the | and

upon which the adverse inpact is |ocated nust be intended for

use as a single-famly residence by the current owner. The

appl i cant nust not be a corporation, partnership, or other

busi ness entity. However, this subsection does not apply to

other entities that establish offsite regional mtigation as
defined in this section and s. 373.403.

4
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Section 2. Subsection (6) of section 373.4136, Florida
Statutes, is anended to read:

373.4136 Establishnment and operation of nitigation
banks. - -

(6) M TIGATI ON SERVI CE AREA. --The departnent or water
managenent district shall establish a nitigation service area
for each nmitigation bank pernmt. The departnent or water
managenent district shall notify and consider comments
received on the proposed nmitigation service area from each
| ocal governnent within the proposed nitigation service area
that—operates—a—wettands—regutatory—program Except as
provided herein, nmitigation credits may be wi thdrawn and used
only to offset adverse inpacts in the mtigation service area
The boundaries of the mitigation service area shall depend

upon the geographic area where the nitigation bank coul d
reasonably be expected to offset adverse inpacts. Amtigation

hydrotogireatl—condi-t+ens—M ti gati on service areas nmay overl ap

and mitigation service areas for two or nore nitigation banks
may be approved for a regional watershed.
(a) In deternmining the boundaries of the nmitigation

servi ce area extent—to—whiech—amtigation—bank—provides

9: 50 AM 04/ 20/00 s$2162c- 32k0k
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adeguatety—offset—by—the—mtigation——bank, the departnent or

the water managenent district shall consider the
characteristics, size, and |l ocation of the nitigation bank
and, at a mninum the extent to which the nitigation bank

1. Contributes to WHi+—pronete a regional integrated
ecol ogi cal network;

2. WII significantly enhance the water quality or
restoration of an offsite receiving water body that is
designated as an Qutstanding Florida Water, a WIld and Scenic
Ri ver, an aquatic preserve, a water body designated in a plan
adopted pursuant to s. 373.456 of the Surface Water
| nprovenent and Managenent Act, or a nationally designated
estuarine preserve

3. WIIl provide for the long-termviability of
endangered or threatened species or species of special
concern; and

4. |s consistent with the objectives of a regiona
managenent plan adopted or endorsed by the departnent or water
managenent districts; and-

5. Can reasonably be expected to offset specific types

of wetland inpacts within a specific geographic area. A

mtigation bank need not be able to offset all expected

impacts within its service area.

(b) The departnent and water managenent districts

shal | use regional watersheds to guide the establishnent of

mtigation service areas. Drai nage basins established pursuant

to s. 373.414(8) may be used as regional watersheds if they

are established based on the hydrol ogi c or ecol ogi ca

characteristics of the basin. A mtigation service area nay

extend beyond the regional watershed in which the bank is

|located into all or part of other regional watersheds if the

6
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mtigation bank has the ability to offset adverse inpacts

outside that regional watershed. Sinmlarly, a nitigation

service area may be smmller than the regional watershed in

which the mitigation bank is |located if adverse inpacts

t hroughout the regi onal watershed cannot reasonably be

expected to be offset by the nmitigation bank because of |oca

ecol ogi cal or hydrol ogi cal conditions.

(c) by Once a mtigation bank service area has been
establ i shed by the departnent or a water namnagenent district
for a mitigation bank, such service area shall be accepted by
all water managenent districts, |ocal governnents, and the
depart nent.

(d)fey If the requirenents in ss. 373.414(1)(b) and
373. 414(8) s—3F34135(H{byare net, the followi ng projects

or activities regulated under this part shall be eligible to

use a nitigation bank, regardl ess of whether netwthstanting
the—fact—that they are net—conptetety | ocated within the

mtigation service area

1. Projects with adverse inpacts partially |ocated
within the mtigation service area

2. Linear projects, such as roadways, transm ssion
lines, distribution |lines, pipelines, or railways.

3. Projects with total adverse inpacts of less than 1
acre in size.

Section 3. Subsections (1), (8), and (18) of section
373.414, Florida Statutes, are anended, and subsection (19) is
added to that section, to read:

373.414 Additional criteria for activities in surface
wat ers and wetl ands. - -

(1) As part of an applicant's denonstration that an
activity regulated under this part will not be harnful to the

7
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wat er resources or will not be inconsistent with the overal
obj ectives of the district, the governing board or the
departnment shall require the applicant to provide reasonabl e
assurance that state water quality standards applicable to
waters as defined in s. 403.031(13) will not be violated and
reasonabl e assurance that such activity in, on, or over
surface waters or wetlands, as delineated in s. 373.421(1), is
not contrary to the public interest. However, if such an
activity significantly degrades or is within an Qutstanding
Florida Water, as provided by departnent rule, the applicant
nmust provi de reasonabl e assurance that the proposed activity
will be clearly in the public interest.

(a) In deternining whether an activity, which is in,
on, or over surface waters or wetl ands, as delineated in s.
373.421(1), and is regulated under this part, is not contrary
to the public interest or is clearly in the public interest,
t he governing board or the departnent shall consider and
bal ance the followi ng criteria:

1. Wether the activity will adversely affect the
public health, safety, or welfare or the property of others;

2. Wiether the activity will adversely affect the
conservation of fish and wildlife, including endangered or
t hreat ened species, or their habitats;

3. Wiether the activity will adversely affect
navi gation or the flow of water or cause harnful erosion or
shoal i ng

4. \hether the activity will adversely affect the
fishing or recreational values or nmarine productivity in the
vicinity of the activity;

5. Wiether the activity will be of a tenporary or
per manent nature;
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© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLOO®~NO®UuDWNER O

SENATE AMENDVENT
Bill No. SB 2162
Anmendnment No.

6. Wiether the activity will adversely affect or wll
enhance significant historical and archaeol ogi cal resources
under the provisions of s. 267.061; and

7. The current condition and rel ative val ue of
functions being perforned by areas affected by the proposed
activity.

(b) If the applicant is unable to otherw se neet the
criteria set forth in this subsection, the governing board or
the departnent, in deciding to grant or deny a pernmt, shal
consi der neasures proposed by or acceptable to the applicant
to nmtigate adverse effects that nmay be caused by the
regul ated activity. Such neasures nay include, but are not
limted to, onsite mtigation, offsite mtigation, offsite
regional mtigation, and the purchase of mtigation credits
fromnitigation banks permitted under s. 373.4136. It shal
be the responsibility of the applicant to choose the form of
mtigation. The mtigation nust offset the adverse effects
caused by the regul ated activity.

1. The departnent or water managenent districts may
accept the donation of noney as mitigation only where the
donation is specified for use in a duly noticed environnental
creation, preservation, enhancenent, or restoration project,
endorsed by the departnent or the governing board of the water
managenent district, which offsets the inpacts of the activity
permtted under this part. However, the provisions of this
subsection shall not apply to projects undertaken pursuant to
s. 373.4137 or chapter 378. Were a pernit is required under
this part to inplenment any project endorsed by the departnent
or a water managenent district, all necessary pernits nust
have been issued prior to the acceptance of any cash donation
After the effective date of this act, when noney is donated to

9
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either the departnment or a water managenent district to of fset
i mpacts aut horized by a pernmit under this part, the departnent
or the water managenent district shall accept only a donation
that represents the full cost to the departnent or water
managenent district of undertaking the project that is
intended to nitigate the adverse inpacts. The full cost shal
include all direct and indirect costs, as applicable, such as
those for land acquisition, land restoration or enhancenent,
per petual | and nmanagenent, and general overhead consisting of
costs such as staff tine, building, and vehicles. The
departnment or the water nmanagenent district nmay use a
multiplier or percentage to add to other direct or indirect
costs to estimate general overhead. Mtigation credit for
such a donation shall be given only to the extent that the
donation covers the full cost to the agency of undertaking the
project that is intended to mtigate the adverse inpacts.
However, nothing herein shall be construed to prevent the
departnment or a water nanagenent district fromaccepting a
donation representing a portion of a larger project, provided
that the donation covers the full cost of that portion and
mtigation credit is given only for that portion. The
departnment or water nanagenent district may deviate fromthe
full cost requirenents of this subparagraph to resolve a
proceedi ng brought pursuant to chapter 70 or a claimfor
i nverse condemmation. Nothing in this section shall be
construed to require the owner of a private mtigation bank
permtted under s. 373.4136, to include the full cost of a
mtigation credit in the price of the credit to a purchaser of
said credit.

2. The departnent and each water nmanagenent district
shal |l report to the Executive Ofice of the Governor by

10
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January 31 anrt—3uty—3% of each year all cash donations
accept ed under subparagraph 1.during the precedi ng cal endar
year 6—+onths for wetland nitigation purposes—which—shat

el ude o deseription_oftl lorsed_ritiaati ieets. The

report nust exclude contributions nade pursuant to s.

373.4137. The report nust include a description of the

endorsed mitigation projects and, except for projects governed

by s. 373.4135(6), shall address, as applicable, success

Criteria, project inplenentation status and ti nefrane,

nonitoring, |long-term managenent, provisions for preservation

and full-cost accounting.

3. If the applicant is unable to neet water quality
st andar ds because existing anbient water quality does not neet
standards, the governing board or the departnent shal
consider mitigation neasures proposed by or acceptable to the
appl i cant that cause net inprovenent of the water quality in
the receiving body of water for those paraneters which do not
neet standards.

4, |f mitigation requirenents inposed by a |oca
governnment for surface water and wetland i npacts of an
activity regul ated under this part cannot be reconciled with
mtigation requirenents approved under a pernmit for the sane
activity issued under this part, including application of the

uni form wet | and assessnent net hod adopted pursuant to

subsection (18),the nitigation requirenents for surface water

and wetl and inpacts shall be controlled by the pernit issued
under this part.

(c) \Where activities for a single project regul ated
under this part occur in nore than one | ocal government
jurisdiction, and where pernit conditions or regul atory
requi renments are inposed by a |l ocal governnment for these

11
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activities which cannot be reconciled with those inposed by a
permt under this part for the sane activities, the pernit
conditions or regulatory requirenents shall be controlled by
the pernmit issued under this part.

(8)(a) The governing board or the department, in
deci di ng whether to grant or deny a pernit for an activity
regul ated under this part shall consider the cunulative
i mpacts upon surface water and wetlands, as delineated in s.
373.421(1), within the sane drai nage basin as defined in s.
373.403(9), of:

1. ta)y The activity for which the permt is sought.

2.{b)y Projects which are existing or activities
regul ated under this part which are under construction or
projects for which permts or deterninations pursuant to s.
373.421 or s. 403.914 have been sought.

3.{€) Activities which are under review, approved, or
vested pursuant to s. 380.06, or other activities regul ated
under this part which may reasonably be expected to be | ocated
within surface waters or wetl ands, as delineated in s.
373.421(1), in the sane drai nage basin as defined in s.
373.403(9), based upon the conprehensive plans, adopted
pursuant to chapter 163, of the local governnents having
jurisdiction over the activities, or applicable | and use
restrictions and regul ati ons.

(b) |If an applicant proposes mitigation within the

sane drai nage basin as the adverse inpacts to be nitigated,

and if the mtigation offsets these adverse inpacts, the

gover ni ng board and departnent shall consider the regul ated

activity to neet the requirenents of paragraph (a). However

this paragraph does not prohibit nmitigation outside the

dr ai nage basin which offsets the adverse inpacts within the

12
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dr ai nage basi n.

(18)
managenent district

wat er

M-H-GATHON-STUBHES——The departnent and each

responsi ble for inplenentation of

t he environnent al

resource pernmtting programshall develop a

uniformwetland mtigati on assessnent

nmet hod no | ater than

Cct ober 1,

2001. The departnent shall adopt the uniform

mtigation

assessnent nmethod by rule no later than January 31

2002. Once

t he departnent adopts the uniformwetl and

mtigation

assessnent nethod by rule, the uniform wetl and

mtigation

assessnent nmethod shall be binding on the

depart nent,

t he water managenent districts, |ocal governnents,

and any ot her governnent al

agenci es, and shall be the sole

neans to determine the nmtigation needed to of fset adverse

i npacts and to award and deduct

mtigation credits. A water

managenent

district and any ot her governnental agency subject

to chapter

120 may apply the uniformwetland nitigation

assessnent

net hod without the need to adopt it pursuant to s.

120.54. It

shall be a goal of the departnent and water

managenent

districts that the uniformwetland nitigation

assessnent

net hod devel oped be practical for use within the

timefranes

provided in the pernitting process and results in a

consi st ent

process for deternmining mtigation requirenments. It

shal |

be recogni zed that any such nethod will

require the

application of

reasonabl e scientific judgnment. The uniform

wetland mitigation assessnent

nmet hod nust determ ne the val ue

of functions provided by wetl ands and other surface waters

considering the current conditions of these areas,

use by fish

and w ldlife,

| ocati on, uni gueness, and hydrol ogi ¢ connection

in addition to the factors listed in s.

373.4136(4). The

uniformwetland mtigati on assessnent

nmet hod shall al so

account for the expected tine |ag associated with offsetting

9:50 AM
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i npacts and the degrees of risk associated with the proposed

mtigation. The uniformwetland nmitigation assessnment nethod

may account for different ecological conmunities in different

areas of the state. Environnental resource pernmitting rules

nmay establish categories of pernits or thresholds for ninor

i npacts under which the use of the uniformwetland mitigation

assessnent nethod will not be required. The application of the

uniformwetland mtigati on assessnent nethod is not subject to

s. 70.001. If the rule establishing the uniformwetl and

mtigation assessnent nethod is deened to be invalid, the

applicable rules related to establishing needed mitigation in

exi stence prior to the adoption of the uniformwetl and

mtigation assessnent nethod and the net hod described in

paragraph (b) for existing mtigation banks shall be

aut hori zed for use by the departnent, water nmnagenent

districts, local governnments, and other state agencies.

(a) In developing the uniformwetland nitigation

assessnent nmethod, the departnment shall seek input fromthe

United State Arny Corps of Engineers in order to pronote

consistency in the mitigation assessnent net hods used by the

state and federal pernitting prograns.

(b) An entity that has received a nitigation bank

permt prior to the adoption of the uniformwetland nitigation

assessnent nmethod shall have inpact sites assessed, for the

pur pose of deducting bank credits, using the credit assessnent

net hod, including any functional assessnent nethodol ogy, in

pl ace when the bank was pernmitted, unless the entity elects to

have its credits redeterm ned, and thereafter have its credits

deducted, using the uniformwetland mitigati on assessnent

nmet hod.

: Lo I I
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(19) The Ofice of Program Policy Analysis and

Governnental Accountability shall study the cunul ative i npact

consi deration required by subsection (8) and issue a report by

July 1, 2001. The study shall address the justification for

the cunul ative i npact consi deration; changes that can provide

clarity and certainty in the cunul ati ve i npact consi deration

and whether a practical, consistent, and equitabl e nethodol ogy

can be devel oped for considering cunul ative inpacts within the

environnental resource permtting program

Section 4. This act shall take effect upon becoming a
| aw.

=—=============== T | T L E A MENDMENT ===============
And the title is anended as foll ows:
Del ete everything before the enacting clause

and insert:

15
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Abill to be entitled
An act relating to nitigation; anmending s.
373.4135, F.S.; requiring a nenorandum of
agreenent under certain conditions; anending s.
373.4136, F.S.; revising provisions relating to
the size of the nitigation service area;
providing for use of regional watersheds to
gui de the establishnment of nitigation service
areas; requiring satisfaction of cunulative
i mpact considerations; providing rul enaking
authority; providing that nmitigation bank
permt applications are subject to certain
establ i shed processi ng procedures; anending s.
373.414, F.S.; revising reporting provisions
relating to noney donated as wetl ands
mtigation; requiring the Departnment of
Envi ronmental Protection and certain water
managenent districts to adopt a single uniform
functional assessnent nethodol ogy, by rule, by
a specified date; directing |ocal governnent
use of the nethodol ogy; providing conditions
and procedures for use of the nethodol ogy;
directing a study by the Ofice of Program
Policy Analysis and Governnental Accountability
on cunul ative inpacts; providing an effective
dat e.
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