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Florida Senate - 2000 SB 2162

By Senat or Fornman

32-852-00
A bill to be entitled

An act relating to nitigation banking; anending
s. 373.4135, F.S.; specifying what nust be
i ncluded in a nenorandum of agreenent required
for publicly sponsored offsite regiona
mtigation; anmending s. 373.414, F. S
requiring the Departnent of Environnental
Protection and the water nmanagenent districts
to adopt a uniformfunctional assessnent
net hodol ogy for public or private nmitigation
banki ng; directing the departnent to conduct a
conpr ehensi ve study of cunul ati ve-i npact
anal ysis and report its results to the Governor
and the Legislature; providing an effective
dat e.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (6) is added to section
373.4135, Florida Statutes, to read

373.4135 Mtigation banks and offsite regiona
mtigation.--

(6) Any publicly sponsored offsite regional mitigation

that is authorized to offset inpacts under this part nust

operate under a nenorandum of agreenent specifying the duties

and responsibilities of all parties involved in the publicly

sponsored offsite nmitigation. At a mininum this nenorandum of

agreenent nust include the foll ow ng:

(a) Specification of the work that will be conducted

on the site;

(b) When the work will be conpl et ed;
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(c) Environnental success criteria;

(d) Monitoring and | ong-term managenent requirenents

of the site;

(e) Arequirenent that the site be subject to the

uni form functional assessnent net hodol ogy;

(f) Designation of the party responsible for the

successful conpletion of the mitigation work;

(g) A definition of the geographic area where

mtigation can occur;

(h) Full cost accounting of the project, including

annual review and adjustnent of the accounting and periodic

outside audits thereof;

(i) Provision and tinetable for the acquistion of

| ands necessary for the mtigation site;

(j) Provision for perpetual protection of the site;

(k) The application of all noneys received solely to

the project for which they were collected; and

(1) Provision for termnation of the agreenent if any

mat eri al contingency of the agreenent has failed to occur

Section 2. Paragraph (b) of subsection (1) of section
373.414, Florida Statutes, is anmended, and subsection (19) is
added to that section to read:

373.414 Additional criteria for activities in surface
wat ers and wetl ands. - -

(1) As part of an applicant's denonstration that an
activity regulated under this part will not be harnful to the
wat er resources or wWill not be inconsistent with the overal
obj ectives of the district, the governing board or the
departnment shall require the applicant to provide reasonabl e
assurance that state water quality standards applicable to
waters as defined in s. 403.031(13) will not be violated and
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1| reasonabl e assurance that such activity in, on, or over

2| surface waters or wetlands, as delineated in s. 373.421(1), is
3| not contrary to the public interest. However, if such an

4| activity significantly degrades or is within an Qutstanding

5| Florida Water, as provided by departnent rule, the applicant
6 | must provide reasonabl e assurance that the proposed activity
7| wll be clearly in the public interest.

8 (b) If the applicant is unable to otherw se neet the
9] criteria set forth in this subsection, the governing board or
10| the departnent, in deciding to grant or deny a pernit, shal
11 | consi der neasures proposed by or acceptable to the applicant
12| to nmitigate adverse effects that nay be caused by the

13 | regul ated activity. Such neasures nay include, but are not
14| linmted to, onsite mtigation, offsite mtigation, offsite

15| regional nmitigation, and the purchase of mitigation credits
16 | frommitigation banks pernmtted under s. 373.4136. It shal
17 | be the responsibility of the applicant to choose the form of
18 | mitigation. The mtigation nust offset the adverse effects

19 | caused by the regulated activity.

20 1. The departnent or water managenent districts may
21 | accept the donation of noney as mitigation only where the

22 | donation is specified for use in a duly noticed environnental
23 | creation, preservation, enhancenent, or restoration project,
24 | endorsed by the departnent or the governing board of the water
25 | managenent district, which offsets the inpacts of the activity
26 | permitted under this part. However, the provisions of this
27 | subsection shall not apply to projects undertaken pursuant to
28 | s. 373.4137 or chapter 378. Wiere a pernit is required under
29 | this part to i nplenent any project endorsed by the departnent
30| or a water managenent district, all necessary permts nust

31| have been issued prior to the acceptance of any cash donation
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i)
After the effective date of this act, when noney is donated to
either the departnment or a water managenent district to of fset
i mpacts aut horized by a pernmit under this part, the departnent
or the water managenent district shall accept only a donation
that represents the full cost to the departnent or water
managenent district of undertaking the project that is
intended to nitigate the adverse inpacts. The full cost shal
include all direct and indirect costs, as applicable, such as
those for land acquisition, land restoration or enhancenent,
per petual | and managenent, and general overhead consisting of
costs such as staff tine, building, and vehicles. The
departnment or the water nmanagenent district nmay use a
multiplier or percentage to add to other direct or indirect
costs to estimate general overhead. Mtigation credit for
such a donation shall be given only to the extent that the
donation covers the full cost to the agency of undertaking the
project that is intended to mtigate the adverse inpacts.
However, nothing herein shall be construed to prevent the
departnment or a water nmanagenent district fromaccepting a
donation representing a portion of a |larger project, provided
that the donation covers the full cost of that portion and
mtigation credit is given only for that portion. The
departnment or water nanagenent district may deviate fromthe
full cost requirenents of this subparagraph to resolve a
proceedi ng brought pursuant to chapter 70 or a claimfor

i nverse condemmation. Nothing in this section shall be
construed to require the owner of a private mtigation bank
permtted under s. 373.4136, to include the full cost of a
mtigation credit in the price of the credit to a purchaser of
said credit.
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i)

2. The departnent and each water nmanagenent district
shal|l report to the Executive Ofice of the Governor by
January 31 and July 31 of each year all cash donations
accepted during the preceding 6 nonths for wetland nitigation
pur poses, which shall include a description of the endorsed
mtigation projects.

3. If the applicant is unable to neet water quality
st andar ds because existing anbient water quality does not neet
standards, the governing board or the departnent shal
consider mitigation neasures proposed by or acceptable to the
appl i cant that cause net inprovenent of the water quality in
the receiving body of water for those paraneters which do not
neet standards.

4., |f mitigation requirenents inposed by a |loca
governnment for surface water and wetland inpacts of an
activity regul ated under this part cannot be reconciled with
mtigation requirenents approved under a pernmit for the sane
activity issued under this part, the nitigation requirenents
for surface water and wetland inpacts shall be controlled by
the pernmit issued under this part.

5. The departnent and each water nmanagenent district

shal | adopt a single uniformfunctional assessnent nethodol ogy

by rule by July 1, 2001. The departnent and wat er nanagenent

districts shall use the uniform functi onal assessnent

net hodol ogy to assess inpacts, award credits, and deduct

credits fromany public or private mtigation bank or offsite

regional mitigation area. The uni form functi onal assessnent

net hodol ogy may account for particul ar ecol ogical conmrmunities

t hrough the state. The uni form functi onal assessnent

net hodol ogy i s the excl usive nechanismfor deternining credit

requirenments for nitigation banks or offsite regi ona
5
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mtigation areas, notwithstanding any rule or statute to the

contrary. However, any entity that has received a nitigation

bank pernit before the adoption of the uniform assessnent

net hodol ogy may have bank credits deducted under the authority

of the credit assessnent nethodol ogy existing when then bank

was permitted. However, after July 1, 2001, any pernitted

entity may elect to have credits deducted under the authority

of the uni form assessnent net hodol ogy.

(19) The departnent shall conduct a conprehensive

study of cumul ative-inpact analysis. The cunul ative-i npact

study, as reconmended in the Ofice for Program Policy and

Governnment Accountability's Report entitled, "Wtland

Mtigation," nust exanine cunul ative-inpact criteria in |ight

of larger environnental pernitting issues. The scope of the

study nust address the justification for cunul ative-i npact

anal ysis; whether a practical, consistent, and equitable

net hodol ogy can be devel oped for assessing cunul ative inpacts,

and if cunmul ative-inpact analysis fits into broader

envi ronnental and econoni ¢ growt h managenent goal s.

(a) The departnent shall convene a broadly

representative group of key stakeholders in the public and

private sectors to provide technical guidance and advice to

the study. The departnent shall report the results of this

study to the Governor and the Legislature by July 1, 2001

(b) Because of the regional benefits of pernitted

mtigation banks and offsite regional nitigation, if the

mtigation offsets the inpacts of the activity regul ated under

this part as required by paragraph (1)(b), any cunul ative

i npacts associated with the activity are presuned acceptabl e

if the mtigation for that activity is located within the sane

mtigation service area as the inpact. Cunul ative-inpacts
6
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consi deration by the departnent and the water nmanagenent

districts is exclusively governed by this subsecti on pendi ng

the outcone of the cumul ative-inpact study required by this

subsecti on.
Section 3. This act shall take effect upon becoming a
| aw.
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