Florida Senate - 2000 SB 220

By the Cormittee on Regul ated | ndustries

315-259- 00

1 A bill to be entitled

2 An act relating to the Florida Engi neers

3 Managenent Corporation Act; anending s

4 471.038, F.S.; providing for neetings of the

5 board of directors of the corporation to be

6 open to the public; deleting obsolete

7 provi sions; deleting a requirenment that the

8 O fice of Program Policy Analysis and

9 Governnment Accountability conduct an audit of

10 the corporation at the request of the Joint

11 Legi sl ative Auditing Conmittee; abrogating the

12 repeal of s. 471.038, F.S., relating to the

13 powers and duties of the corporation

14 notwi thstanding s. 5, ch. 97-312, Laws of

15 Florida; providing an effective date

16

17 | Be It Enacted by the Legislature of the State of Florida:
18

19 Section 1. Section 471.038, Florida Statutes, is
20 | anended to read:
21 471.038 Florida Engi neers Managenent Corporation. --
22 (1) This section may be cited as the "Florida
23 | Engi neers Managenent Corporation Act."
24 (2) As used in this section, the term
25 (a) "Board" neans the Board of Professional Engineers
26 (b) "Board of directors" nmeans the board of directors
27 | of the Florida Engi neers Managenent Corporation
28 (c) "Corporation" neans the Florida Engi neers
29 | Managenent Cor poration
30 (d) "Departnent" neans the Departnent of Business and
31| Professional Regulation
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1 (e) "Secretary" neans the Secretary of Business and
2 | Professional Regul ation

3 (3)(a) It is the finding of the Legislature that the
4 | privatization of certain functions that are perforned by the
5| departnent for the board will encourage greater operationa

6 | and econonmic efficiency and, therefore, will benefit regul ated
7 | persons and the public.

8 (b) It is the intent of the Legislature that a single
9 | nonprofit corporation be established to provide

10 | adninistrative, investigative, and prosecutorial services to
11| the board and that no additional nonprofit corporation be

12 | created for these purposes.

13 (c) It is further the intent of the Legislature that
14 | the corporation assune, by July 1, 1998, all duties assigned
15(toit.

16 (4) The Florida Engi neers Managenent Corporation is
17 | created to provide adm nistrative, investigative, and

18 | prosecutorial services to the board in accordance with the
19 | provisions of part | of chapter 455 and this chapter. The

20 | corporation nay hire staff as necessary to carry out its

21| functions. Such staff are not public enployees for the

22 | purposes of chapter 110 or chapter 112. The provisions of s.
23| 768.28 apply to the corporation, which is deened to be a

24 | corporation prinmarily acting as an instrunentality of the

25| state, but which is not an agency within the neaning of s.
26 | 20.03(11). The corporation shall:

27 (a) Be a Florida corporation not for profit,

28 | i ncor porated under the provisions of chapter 617.

29 (b) Provide administrative, investigative, and

30 | prosecutorial services to the board in accordance with the
31| provisions of part | of chapter 455 and this chapter
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1 (c) Receive, hold, and adm nister property and nake

2 | expenditures for the benefit of the board.

3 (d) Be approved by the board and the departnent to

4 | operate for the benefit of the board and in the best interest
5| of the state.

6 (e) Operate under a fiscal year that begins on July 1
7 | of each year and ends on June 30 of the follow ng year

8 (f) Have a seven-nenber board of directors, five of

9 | whom are to be appoi nted by the board and nust be registrants
10 | regul ated by the board and two of whomare to be appoi nted by
11| the secretary and nust be | aypersons not regul ated by the

12 | board. The corporation shall select its officers in accordance
13| with its bylaws. The nenbers of the board of directors may be
14 | renoved by the board, with the concurrence of the departnent,
15| for the sane reasons that a board nenber may be renoved

16 (g) Operate under a witten contract with the

17 | departnent which is approved by the board and renewed

18 | annually. The initial contract nust be entered into no |ater
19 | than March 1, 1998. The contract nust provide for
20 1. Approval of the articles of incorporation and
21| byl aws of the corporation by the departnent and the board.
22 2. Submi ssion by the corporation of an annual budget
23| that conplies with board rules for approval by the board and
24 | the departnent.
25 3. Annual certification by the board and the
26 | departnent that the corporation is conplying with the ternms of
27 | the contract in a nmanner consistent with the goals and
28 | purposes of the board and in the best interest of the state.
29| This certification nust be reported in the board's m nutes.
30 4. Enploynent by the departnent of a contract
31| adnministrator to actively supervise the adm nistrati ve,
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i nvestigative, and prosecutorial activities of the corporation
to ensure conpliance with the contract and the provisions of
part | of chapter 455 and this chapter and to act as a liaison
for the departnent, the board, and the corporation to ensure
the effective operation of the corporation.

5. Funding of the corporation through appropriations
allocated to the regul ation of professional engineers fromthe
Pr of essi onal Regul ati on Trust Fund.

6. The reversion to the board, or the state if the
board ceases to exist, of noneys and property held in trust by
the corporation for the benefit of the board, if the
corporation is no |longer approved to operate for the board or
t he board ceases to exist.

7. The securing and nmintai ning by the corporation
during the termof the contract and for all acts perforned
during the termof the contract, of all liability insurance
coverages in an anmount to be approved by the departnent to
defend, indemify, and hold harm ess the corporation and its
of ficers and enpl oyees, the departnent and its enpl oyees, and
the state against all clains arising fromstate and federa
| aws. Such insurance coverage nmust be with insurers qualified
and doi ng business in the state. The corporation nust provide
proof of insurance to the departnment. The departnment and its
enpl oyees and the state are exenpt fromand are not |liable for
any sum of noney which represents a deductible, which suns
shall be the sole responsibility of the corporation. Violation
of this subparagraph shall be grounds for termnating the
contract.

(h) Provide for an annual financial and conpliance
audit of its financial accounts and records by an i ndependent
certified public accountant in conjunction with the Auditor
4

CODING:WOrds st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O ®~NOOUuDWNPRER O

r

Florida Senate - 2000 SB 220
315-25

i
259-00

Ceneral. The annual audit report nust be submitted to the
board and the departnent for review and approval . Copies of
the audit nust be subnmitted to the secretary and the
Legi sl ature together with any other information requested by
the secretary, the board, or the Legislature.

(i) Subnit to the secretary, the board, and the
Legi sl ature, on or before January 1 of each year, a report on
the status of the corporation which includes, but is not
limted to, information concerning the prograns and funds that
have been transferred to the corporation. The report nust
i nclude: the nunber of |icense applications received; the
nunber approved and deni ed and the nunber of |icenses issued;
t he number of examinations adm nistered and t he nunber of
appl i cants who passed or failed the exam nation; the nunber of
conpl ai nts received; the nunber deternined to be legally
sufficient; the nunber dism ssed; the nunber determ ned to
have probabl e cause; the nunber of adninistrative conplaints
i ssued and the status of the conplaints; and the nunber and
nature of disciplinary actions taken by the board.

(5) The corporation nmay not exercise any authority
specifically assigned to the board under part | of chapter 455
or this chapter, including determ ning probable cause to
pursue disciplinary action against a |icensee, taking fina
action on license applications or in disciplinary cases, or
adopting adm nistrative rul es under chapter 120.

(6) The departnent shall retain the independent
authority to open, investigate, or prosecute any cases or
conpl aints, as necessary to protect the public health, safety,
or welfare. In addition, the departnent shall retain sole
authority to issue energency suspension or restriction orders
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1| pursuant to s. 120.60 and to prosecute unlicensed activity

2 | cases pursuant to ss. 455.228 and 455. 2281

3 (7) Corporation records are public records subject to
4| the provisions of s. 119.07(1) and s. 24(a), Art. | of the

5] State Constitution; however, public records exenptions set

6| forth in ss. 455.217 and 455.229 for records created or

7 | maintained by the departnent shall apply to records created or
8 | maintained by the corporation. The exenptions set forth in s.
9| 455.225, relating to conplaints and information obtained

10 | pursuant to an investigation by the departnent, shall apply to
11 | such records created or obtained by the corporation only unti
12 | an investigation ceases to be active. For the purposes of this
13 | subsection, an investigation is considered active so |long as
14 | the corporation or any |law enforcenent or admnistrative

15| agency is proceeding with reasonabl e di spatch and has a

16 | reasonabl e, good faith belief that it may lead to the filing
17 | of administrative, civil, or criminal proceedings. An

18 | investigation ceases to be active when the case is disnissed
19 | prior to a finding of probable cause and the board has not
20 | exercised its option to pursue the case or 10 days after the
21 | board nmakes a deternination regardi ng probabl e cause. Al
22 | information, records, and transcriptions regarding a conpl ai nt
23 | that has been deternmined to be legally sufficient to state a
24 | claimwithin the jurisdiction of the board becone available to
25| the public when the investigation ceases to be active, except
26 | information that is otherw se confidential or exenpt froms.
27 | 119.07(1). However, in response to an inquiry about the
28 | licensure status of an individual, the corporation shal
29 | di sclose the existence of an active investigation if the
30 | nature of the violation under investigation involves the
31| potential for substantial physical or financial harmto the
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public. The board shall designate by rule those violations
that involve the potential for substantial physical or
financial harm The departnent and the board shall have access
to all records of the corporation, as necessary to exercise
their authority to approve and supervise the contract.

(8) Al neetings of the board of directors are public

neetings and are subject to s. 286.011 and s. 24, Art. | of
the State Constitution. FThe—&H+ee—of—ProgramPotecy—Anatysts

ant—Covernrental—Accountabi-H-ty—wthin—the—ofHece—of—the

Section 2. Notwithstanding section 5 of chapter
97-312, Laws of Florida, section 471.038, Florida Statutes,
shall not stand repeal ed on Cctober 1, 2000, as schedul ed by

such | aw, but section 471.038, Florida Statutes, as anended by

this act, is revived and readopt ed.

Section 3. This act shall take effect upon becoming a
| aw.
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SENATE SUMVARY

Abrogates the repeal of the Florida En%ineers Managenent
Corporation Act schedul ed for October I, 2000. Provides
for nmeetings of the board of directors of the corporation
to be subjéect to the eybllc neetings law. Deletes a .
requirement that the fice of Program Policy Analysis

and Government Accountability condlct audits” of the
corporation after January 1, 2000, at the request of the
Joint Legislative Auditing Commttee.
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