Fl ori da House of Representatives - 2000 HB 2313
By Representative Greenstein

1 Abill to be entitled

2 An act relating to notor vehicle dealers;

3 anending s. 320.60, F.S.; revising certain

4 definitions; anending s. 320.61, F.S.

5 prohibiting the granting of a replacenent

6 application during the pendency of certain

7 actions alleging the unfair cancellation of a
8 deal er franchi se agreenent; anmending s. 320. 64,
9 F.S.; providing additional grounds for the

10 deni al, suspension, or revocation of a |icense;
11 providing for the maintenance and di scl osure of
12 certain records; anending s. 320.641, F.S.

13 revising provisions relating to the unfair

14 cancel |l ation of franchise agreenents; adding
15 addi ti onal acts that constitute such actions;
16 provi di ng procedural standards during such

17 action; anending s. 320.642, F.S.; establishing
18 certain geographic conparison area standards
19 for use in determining whether dealers are

20 provi di ng adequate representation; anendi ng s.
21 320.643, F.S.; prohibiting licensees from

22 having a right of first refusal regarding

23 franchi se agreenents; anending s. 320. 645,

24 F.S.; providing for a licensee to operate a

25 deal ershi p under special conditions; anending
26 s. 320.695, F.S.; providing additional grounds
27 for injunctive relief by any person; providing
28 an effective date.

29

30| Be It Enacted by the Legislature of the State of Florida:
31
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1 Section 1. Paragraph (a) of subsection (11) of section
2] 320.60, Florida Statutes, is anmended, subsections (13) and

3] (14) of that section are redesignated as subsections (14) and
4] (15) respectively, and a new subsection (13) is added to that
5| section, to read

6 320.60 Definitions for ss. 320.61-320.70. - - Whenever

7| used in ss. 320.61-320.70, unless the context otherw se

8| requires, the following words and terns have the foll ow ng

9 | neani ngs:

10 (11)(a) "Mtor vehicle dealer" neans any person, firm
11| or corporation who is licensed as a franchise notor vehicle
12 | deal er and, for conm ssion, noney,or other things of value,
13 | repairs or services notor vehicles or used notor vehicles

14 | pursuant to an agreenent as defined in subsection (1), or

15| sells, exchanges, buys, or rents, or offers, or attenpts to
16 | negotiate a sale or exchange of any interest in, notor

17 | vehicles, including retail |ease transactions for a period of
18 | nore than 12 nonths, or who is engaged wholly or in part in

19 | the business of selling notor vehicles, whether or not such
20 | notor vehicles are owned by such person, firm or corporation
21 (13) "Sell" nmeans a transaction in which the title is
22 | transferred to the purchaser, or a retail |ease transaction in
23 | which a | essee | eases a vehicle for a period of nore than 12
24 | nont hs.
25 Section 2. Subsection (4) of section 320.61, Florida
26 | Statutes, is anended to read:
27 320.61 Licenses required of notor vehicle
28 | manufacturers, distributors, inporters, etc.--
29 (4) \When a conplaint of unfair cancellation of a
30 | deal er agreenent is nade by a notor vehicle deal er agai nst a
31| licensee and is in the process of being heard pursuant to ss.
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320. 60-320. 70 by the departnent, a ne replacenent application
for such agreenent may not shat be granted until a final

deci sion is rendered by—the—departwent on the conplaint of

unfair cancellation, including the exhaustion of all appellate

renedi es by either party.

Section 3. Subsections (13) and (20) of section
320.64, Florida Statutes, are anmended, and subsections (24),
(25), (26), (27), (28), (29), (30), (31), (32), and (33) are
added to that section, to read:

320.64 Denial, suspension, or revocation of |icense;
grounds.--A |icense nay be deni ed, suspended, or revoked
within the entire state or at any specific location or
| ocations within the state at which the applicant or |icensee
engages or proposes to engage in business, upon proof that an
applicant or licensee has failed to conply with any of the
following provisions with sufficient frequency so as to
establish a pattern of wongdoing on the part of the
appl i cant:

(13) The applicant or licensee has refused to deliver,
in reasonable quantities and within a reasonable tine, to any
duly licensed notor vehicle deal er who has an agreenent with
such applicant or licensee for the retail sale of new notor
vehi cl es and parts for notor vehicles sold or distributed by
the applicant or |icensee, any such notor vehicles or parts as
are covered by such agreenent, including:

(a) The failure to provide to all |ine-nmake notor

vehi cl e deal ers all npdels manufactured for that |ine-make;

(b) Requiring a dealer to pay an extra fee, purchase

unr easonabl e advertising displays or other materials, or

renodel, renovate, or recondition the dealer's facilities or

3
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1| provide exclusive facilities as a prerequisite to receiving a
2 | nodel or series of vehicles; or

3 (c) Requiring a dealer to enter into a separate

4 | franchi se agreenent for any nodel or series.

5

6 | However, a licensee or common entity may require its dealers
7| to purchase special tools or equipnent, stock reasonabl e

8| quantities of certain parts or accessories, or participate in
9| training prograns that are reasonably necessary to enable the
10| dealers to sell or service any nodel or series of nodels if
11| such requirenents are reasonable, witten, and unifornly

12 | applied to all of the dealers in this state speecifiecatty

13 | pubHety—advertised—by—such—apptcant—er—ticensee—to—be

14 | avartablte—for—irmrediate—detvery—However—The failure to

15| deliver any notor vehicle or part is witt not be—~constdered a
16 | violation of this section if the failure is due to act of God,
17 | work stoppage, or—detay—due—to—a strike or labor difficulty, &
18 | frei ght enbargo, national product shortage, or other cause

19 | over which the applicant or licensee has no control. The
20| failure to deliver parts or conponents for the current and 5
21 | preceding years' nodels within 60 days from date of order
22 | shall be deened prinma faci e unreasonabl e.
23 (20) The applicant or |licensee has established a
24 | system of notor vehicle allocation or distribution or has
25| inplenented a systemof allocation or distribution of notor
26 | vehicles to one or nore of its franchised notor vehicle
27 | dealers which is unfair, inequitable, unreasonably
28 | discrimnatory, or not supportable by reason and good cause
29 | after considering the equities of the affected notor vehicles
30| dealer or dealers. A licensee nust naintain for 3 years al
31| records that fully describe the nethod or fornul a of

4
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2000 HB 2313
706- 116- 00

allocation or distribution of notor vehicles, as well as

records of the actual allocation or distribution of nptor

vehicles, and all other records that directly or indirectly

affect the allocation or distribution of notor vehicles to its

deal ers. These records nust be nmade avail able, at no cost to a

not or vehicle deal er who has a franchise agreenent with the

licensee, within 30 days after the dealer files a witten

request with the licensee. The dealer nust also file a copy of

such request with the departnent.

(24) The applicant or licensee has sold, or offered to

sell, any service, vehicle, or product to a retail purchaser

in this state, except through a notor vehicle dealer holding a

franchi se for the |ine-make vehicle. This subsecti on does not

apply to an applicant or licensee that is exenpt pursuant to

s. 320.645 or to a replacenent vehicle provided by the

|icensee pursuant to chapter 681

(25)(a) The applicant or licensee has charged back a

notor vehicle dealer for a warranty paynent or did not

rei mburse the dealer for any service or repair made to correct

a defective condition of a notor vehicle covered under the

licensee's warranty which correction was desirable to prevent

deterioration of the value of the vehicle, or was necessary to

correct a potential safety hazard, unless the |licensee proves

by clear and convi ncing evidence that the service or repair

was hot necessary at the tine it was made, was not actually

perforned, or was fraudul ent, or that the dealer did not

reasonably substantiate or justify the claim as required by

the warranty procedure manual or in sone other reasonabl e

manner .
(b) The applicant or licensee has required a dealer to

file a statenent of actual tinme spent or consider actual tine
5

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIRPLO O ®~NOO®UuDWNPRER O

Fl ori da House of Representatives - 2000 HB 2313
706- 116- 00

spent in any repair, unless actual tine is the basis for

rei mbursenent; perforned an audit for warranty conpensation

for paynents nmade nore than 12 nonths before the audit, unless

the licensee has reasonable grounds to believe that a claim

was fraudul ent, and waives all clains regarding paynents for

warranty repairs 18 nonths after paynent.

1. If alicensee intends to charge back a warranty

payment, or reject a warranty claim the licensee first nust

give the dealer a witten notice, stating the reasons for the

charge back or rejection, detailing the facts showing that the

warranty work was not necessary, not actually perforned,

fraudul ent, or not reasonably substantiated. A dealer, within

60 days after receipt of the notice, may file a conplaint with

a court of conpetent jurisdiction, alleging that the |icensee

violated this section.

2. During the pendency of the action, potential charge

backs shall be stayed. If the court finds for the dealer, the

licensee is liable to the dealer for two tines the anount of

any charge back or rejected warranty claim plus reasonable

attorney's fees and court costs.

(c) The applicant or licensee has denied a dealer's

claimfor sales or service incentives, rebates, or other forns

of incentive conpensation, reduced the amount paid, or charged

back a paynent, unless the |licensee proves by clear and

convi nci ng evidence that the claimwas fraudul ent or that the

deal er, after witten notice and a reasonabl e opportunity to

cure, of not less than 60 days, did not reasonably

substantiate the claim

1. Alicensee may not audit sales, service, or parts

incentives or rebates, or any other forns of incentive

6
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1| conpensation paid nore than 12 nont hs before the conmencenent
2| of the audit.

3 2. |If alicensee intends to charge back a paynent, or
4 reject a claim for any incentive, it nust give the dealer a
5|witten notice detailing the facts, showing that the cl ai mwas
6 | fraudul ent or unsubstantiated. A dealer, within 60 days after
7| receipt of the notice may file a conplaint with a court of

8 | conpetent jurisdiction, alleging that the |icensee violated

9| this section.

10 3. During the pendency of the action, potential charge
11 | backs shall be stayed. If the court finds for the dealer, the
12| licensee is liable to the dealer for tw tinmes the ampunt of
13 | any charge back or rejected claim plus reasonable attorney's
14 | fees and court costs.

15 (d) The applicant or |licensee has conduct ed,

16 | attenpted, or threatened to conduct an audit to coerce a

17 | dealer to forego any rights granted to the deal er under ss.
18 | 320. 60 through 320. 70.

19 (26) The applicant or licensee has offered refunds,

20| incentives, or other inducenents to any person to influence
21| the purchase of new notor vehicles of a certain |ine-nmake

22 | without nmaking the sane offer to all dealers with the sane

23| line-make within the state. A licensee nay, however, offer

24 | uni form di scounts, rebates, or incentives to all of its

25| deal ers or may inpl enent reasonabl e regi onal marketing

26 | prograns that provide equal and neasurable ability, based on
27 | credible criteria, for all of the |licensee's |ine-nake deal ers
28| in this state to qualify for participation. In sales to

29 | commercial fleet accounts or notor vehicle | easing entities,
30 | any subsidy, discount, incentive, or other inducenent nust be
31
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1|uniformy available to all of the |licensee's |ine-make notor

2| vehicle dealers in this state.

3 (27) The applicant or |licensee, by contract or

4 | otherwi se, has restricted, threatened, or attenpted to

5| restrict, a dealer fromselling vehicles, parts or accessories
6| to any retail custoner, who is the ultimte user of the

7| vehicle, doniciled in another state or foreign country,

8| including refusing to provide notor vehicles in conpliance

9| with applicable law, wi thhol ding paynent, or chargi ng back

10 | noni es otherwi se available to the deal er under a sales

11 | pronotion, program or contest, or excluding a vehicle or

12 | dealer fromparticipation in a pronotion, program or contest
13 | offered by the |icensee.

14 (28) The applicant or |licensee has wongfully or

15 | unreasonably rejected or withheld approval of a proposed

16 | transfer of a franchi se agreenent, pursuant to s. 320.643.

17 (29) The applicant or |licensee has publi shed,

18 | di scl osed, or otherw se made avail able i nformati on, including
19 | conposite informati on, obtained froma notor vehicle deal er

20 (30) The applicant or licensee has introduced a

21 | franchi se agreenent containing a requirenent that a deal er

22 | arbitrate or nediate any issue with the licensee before filing
23| a conplaint with the departnent or a court, as pernitted by s.
24 | 320.60 through s. 320.70, unless the requirenent is voidable
25| by the dealer, and the provisions require that the arbitrator
26 | nust apply s. 320.60 through s. 320.70 in resolving the matter
27 | and that either party nmay appeal the decision of the

28 | arbitrator to the District Court of Appeal for the district in
29 | which the dealer's principal place of business is |ocated.

30 (31) The applicant or licensee has conpeted with one
31| of its franchised notor vehicle dealers in this state.

8
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1 (32) The applicant or licensee has required that in

2| any arbitration, nediation, or civil or adnmnistrative

3| proceeding in which the deal er asserts any clains, rights, or
4 | defenses arising under s. 320.60 through s. 320.70 or a

5| franchi se agreenent, that the deal er or any non-prevailing

6 | party conpensate the |icensee or any commobn entity for

7| attorney's fees, court costs, or other expenses.

8 (33) The applicant or licensee has offered, or all owed
9| a parent, subsidiary, affiliate, or conmon entity to offer, a
10 | program under which financing or | ease rates to custoners of
11 | one dealer are less than rates nade available to custoners of
12| all other dealers of the sane |line-make in this state,

13 | regardl ess of the other provisions of such a program and

14 | regardl ess of whether a notor vehicle dealer is eligible for
15 ) or elects to participate in such a program

16 Section 4. Subsections (1), (2), (3), and (4) of

17 | section 320.641, Florida Statutes, are anended to read:

18 320.641 Unfair cancellation of franchi se agreenents. --
19 (1)(a) An applicant or licensee shall give witten
20| notice to the notor vehicle deal er and the departnent of the
21| licensee's intention to discontinue, cancel, or fail to renew
22 | a franchi se agreenent or of the licensee's intention to nodify
23| a franchise or replace a franchise with a succeedi ng
24 | franchi se, which nodification or replacenent may wtt
25| adversely alter the rights or obligations of a notor vehicle
26 | deal er under an existing franchise agreenent or nmay wH-
27 | substantially inpair the sales, service obligations, or
28 | investnment of the notor vehicle dealer, at |east 90 days
29 | before the effective date thereof, together with the specific
30 | grounds for such action
31
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(b) The failure by the licensee to conply with the
90-day notice period and procedure prescribed herein shal
render voidable, at the option of the notor vehicle dealer
any di scontinuation, cancellation, nonrenewal, nodification
or replacenent of any franchi se agreenent. Designation of a
franchi se agreenent at a specific |ocation as a "nondesi gnat ed
poi nt" shall be deenmed an evasion of this section and
constitutes an unfair cancell ation.

(2) Franchise agreenents are deened to be continuing
unl ess the applicant or licensee has notified the departnent
of the discontinuation of, cancellation of, failure to renew,
nodi fication of, or replacenent of the agreenent of any of its
not or vehicle dealers; and annual renewal of the |icense
provided for under ss. 320.60-320.70 is not necessary for any
cause of action against the |icensee.

(3) Any notor vehicle dealer that is notified by the

|icensee that the deal er's whese franchi se agreenent will be

s di sconti nued, canceled, not renewed, nodified, or replaced
may, within the 90-day notice period, file a petition or
conplaint for a determination of whether such action is an
unfair or prohibited discontinuation, cancellation

nonrenewal , nodification, or replacenent. The |icensee has the

burden of establishing that such action is fair and not

prohibited. In addition to any express changes to a franchi se

agreenent, nodifications covered by this subsection include

any attenpt by the licensee to inplenent or enforce any

policy, procedure, standard, nenorandum addendum or

requi renment other than one required by applicable | aw, which

changes current practices or procedures and is not part of the

franchi se agreenent. Agreenents and certificates of

appoi ntnent shall continue in effect until final deternination
10
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of the issues raised in such petition or conplaint by the
not or vehi cl e deal er.
(a) Until a final determ nation, including exhaustion

of all appellate renedies, is made, a franchi se agreenent

shall remain in force and the dealer shall retain all rights

and renedi es provided by the franchi se agreenent and law. If a

transfer is approved by the |licensee or nandated by |aw, the

ternmi nation proceeding shall be dismssed with prejudice. If a

deal er proposes a transfer, pursuant to s. 320.643, of the

franchi se agreenent or a majority equity interest, prior to a

final determination of the ternination proceedi ng, supersedeas

shall be granted without bond in the term nation proceedi ng,

pending a final deternmnation. If the first transfer proposed

pursuant to this subsection is rejected by the |licensee and

not nandated by | aw, and the deal er proposes additiona

transfers, the deal er nmay obtain a supersedeas, w thout bond,

of the term nation proceedi ng, pursuant to such proposed

transfer, if additional transfers are proposed in good faith

and not for purposes of del ay.

(b) To discontinue, cancel, or refuse to renew a

franchi se agreenent, a licensee nust prove that such action is

permitted by the franchi se agreenent; undertaken in good faith

and for good cause; and based on a material and substanti al

breach of the franchi se agreenent. "Good cause," as used in

thi s paragraph neans conduct by the deal er, which causes

danmage to the licensee and is substantially and significantly

detrinental to the |licensee's business interests so as to

constitute a basis for action by the licensee that is

i ndependent of and distinct fromthe franchi se agreenent. |f

the ternination is based on alleged deficient or inadequate

sal es, service performance, or facilities, the |icensee nust
11
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gi ve the deal er a reasonabl e opportunity to cure the

deficiencies before taking action against the dealer. A

|icensee may not term nate, discontinue, or refuse to renew a

franchi se agreenent on the basis of fraud unless the |licensee

proves by clear and convincing evidence that the person

desi gnated as deal er-operator or dealer-principal in the

franchi se agreenent had actual know edge of the fraud at the

time it occurred or failed, within a reasonable tine after

bei ng advised of the fraud, to take action reasonably

necessary to prevent it fromcontinuing or reoccurring. A

nodi fication or replacenent of a franchise agreenent is unfair

if it is not clearly permitted by the franchi se agreenent, is

not undertaken in good faith and for good cause, fails to

consider the dealer's investnent in the franchise, wll

adversely affect the return on such investnent, or is

undertaken without regard to the equities of the dealer.A

(4) Notwi thstandi ng any other provision of this

section, the failure of a notor vehicle dealer to be engaged
i n busi ness wth—the—pubt¢c for 10 consecutive busi ness days
constitutes abandonnment by the dealer of his or her franchise
agreenent. |f any notor vehicle deal er abandons his or her
franchi se agreenent, he or she has no cause of action under
this section. For the purpose of this section, a deal er shal
be considered to be engaged in busi ness wth—thepubHe if a
sal es and service facility is open and is perform ng such

12

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Fl ori da House of Representatives - 2000 HB 2313
706- 116- 00

services 8 hours a day, 5 days a week, excluding holi days.
However, it will not be consi dered abandonnent if such failure
to engage in business is due to an act of God, a work
stoppage, or a delay due to a strike or labor difficulty, a
freight enbargo, or other cause over which the notor vehicle
deal er has no control, including any violation of ss.
320. 60- 320. 70.

Section 5. Paragraph (b) of subsection (2) and
subsection (3) of section 320.642, Florida Statutes, are
amended to read:

320.642 Dealer licenses in areas previously served;
procedure. - -

(2)

(b) In deternining whether the existing franchi sed
not or vehicle deal er or deal ers are providi ng adequat e
representation in the community or territory for the
| i ne-make, the departnment may consider evidence which nay
i ncl ude, but is not limted to:

1. The inpact of the establishnent of the proposed or
rel ocated deal er on the consuners, public interest, existing
deal ers, and the licensee; provided, however, that financial
i mpact may only be considered with respect to the protesting
deal er or deal ers.

2. The size and pernanency of investnent reasonably
made and reasonabl e obligations incurred by the existing
deal er or dealers to performtheir obligations under the
deal er agreenent.

3. The reasonably expected nmarket penetration of the
i ne-make notor vehicle for the community or territory
i nvolved, after consideration of all factors which may affect
sai d penetration, including, but not Iinited to, denopgraphic

13
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factors such as age, incone, education, size class preference,
product popularity, retail |ease transactions, inport
penetration,or other factors affecting sales to consunmers of

the community or territory. Any geographic conparison area

used to evaluate the perfornmance of the |ine-nmake nust be

reasonably sinilar in denographic factors to the comunity or

territory, including age, incone, inport penetration,

education, size class preference, and product popularity, and

may not be snaller than a county. Reasonably expected narket

penetration nust be neasured with respect to the comunity or

territory as a whole.

4. Any actions by the licensees in denying its
exi sting deal er or deal ers of the same |ine-nmake the
opportunity for reasonabl e growth, narket expansion, or
relocation, including the availability of |ine-nmake vehicles
in keeping with the reasonabl e expectations of the licensee in
provi di ng an adequate nunber of dealers in the community or
territory.

5. Any attenpts by the |icensee to coerce the existing
deal er or dealers into consenting to additional or relocated
franchi ses of the sane line-nmake in the conmunity or
territory.

6. Distance, travel tine, traffic patterns, and
accessibility between the existing dealer or dealers of the
sane |ine-nmake and the | ocation of the proposed additional or
rel ocated deal er.

7. \Wiether benefits to consunmers will |ikely occur
fromthe establishnment or relocation of the deal ership which
the protesting deal er or deal ers prove cannot be obtai ned by
ot her geographi ¢ or denographi ¢ changes or expected changes in
the comunity or territory.

14
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1 8. Wiether the protesting dealer or dealers are in

2 | substantial conpliance with their deal er agreenent.

3 9. Wiether there is adequate interbrand and intrabrand
4| conpetition with respect to said |ine-make in the conmunity or
5|territory and adequately conveni ent consuner care for the

6 | notor vehicles of the line-nmake, including the adequacy of

7 | sales and service facilities.

8 10. Whether the establishment or relocation of the

9 | proposed deal ership appears to be warranted and justified

10 | based on econom ¢ and marketing conditions pertinent to

11 | dealers conpeting in the conmunity or territory, including

12 | anticipated future changes.

13 11. The volune of registrations and service business
14 | transacted by the existing dealer or dealers of the sane

15| line-make in the relevant comunity or territory of the

16 | proposed deal ershi p.

17 (3) An existing franchi sed notor vehicle deal er or

18 | deal ers shall have standing to protest a proposed additiona
19 | or relocated notor vehicle dealer where the existing notor
20 | vehicle dealer or dealers have a franchise agreenent for the
21| sanme line-nake vehicle to be sold or serviced by the proposed
22 | additional or relocated nmotor vehicle dealer and are
23| physically located so as to neet or satisfy any of the
24 | followi ng requirenents or conditions:
25 (a) |If the proposed additional or rel ocated notor
26 | vehicle dealer is to be located in a county with a popul ation
27 | of less than 300,000 according to the nost recent data of the
28 | United States Census Bureau or the data of the Bureau of
29 | Economi ¢ and Busi ness Research of the University of Florida:
30 1. The proposed additional or relocated notor vehicle
31| dealer is to be located in the area designated or described as

15
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the area of responsibility, or such sinilarly designated area,
including the entire area designated as a nmultiple-point area,
in the franchi se agreenent or in any rel ated docunent or
commtnment with the existing notor vehicle dealer or dealers
of the sane |ine-nmake as such agreenent existed upon Cctober
1, 1988;

2. The existing nmotor vehicle dealer or dealers of the
sane |ine-make have a licensed franchise location within a
radius of 20 nmiles of the location of the proposed additiona
or rel ocated notor vehicle dealer; or

3. Any existing nmotor vehicle dealer or dealers of the
sane |ine-nmake can establish that during any 12-nonth period
of the 36-nonth period preceding the filing of the |icensee's
application for the proposed deal ership, such dealer or its
predecessor nade 25 percent of its retail sales of new notor
vehi cl es to persons whose regi stered househol d addresses were
located within a radius of 20 miles of the | ocation of the
proposed additional or relocated notor vehicle dealer
provi ded such existing dealer is located in the sane county or
any county contiguous to the county where the additional or
rel ocated dealer is proposed to be |ocated.

(b) If the proposed additional or rel ocated notor
vehicle dealer is to be located in a county with a popul ati on
of nore than 300,000 according to the nost recent data of the
United States Census Bureau or the data of the Bureau of
Econonmi ¢ and Busi ness Research of the University of Florida:

1. Any existing notor vehicle dealer or dealers of the
sane |ine-make have a licensed franchise location within a
radius of 12.5 niles of the location of the proposed
addi ti onal or relocated notor vehicle dealer; or

16

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIRPLO O N D WNPRER O

Fl ori da House of Representatives - 2000 HB 2313
706- 116- 00

2. Any existing nmotor vehicle dealer or dealers of the
sane |ine-nmake can establish that during any 12-nonth period
of the 36-nmonth period preceding the filing of the |icensee's
application for the proposed deal ership, such dealer or its
predecessor nade 25 percent of its retail sales of new notor
vehi cl es to persons whose regi stered househol d addresses were
located within a radius of 12.5 nmiles of the |ocation of the
proposed additional or relocated notor vehicle dealer
provi ded such existing dealer is located in the sane county or
any county contiguous to the county where the additional or
rel ocated dealer is proposed to be | ocated.

Section 6. Subsection (3) is added to section 320. 643,
Fl orida Statutes, to read

320. 643 Transfer, assignnent, or sale of franchise
agreenents. - -

(3) Notwithstanding the terns of a franchise

agreenent, a licensee does not have a right of first refusa

regardi ng any proposed transfer of a franchi se agreenent or

ownership of a notor vehicl e deal ership.
Section 7. Section 320.645, Florida Statutes, is
anended to read:

320. 645 Restriction upon ownershi p of deal ership by
i censee. --

(1) A Ne licensee, including a manufacturer or agent
of a manufacturer, or any parent, subsidiary, combn entity,
or officer or representative of the |licensee nay not shaH-
own, control,or operate, eirther directly or indirectly, a
not or vehicle dealership in this state for the sale or service
of nmotor vehicles that whi-eh have been or are offered for sale

under a franchise agreenent with a notor vehicle dealer in
this state, nor may a licensee be issued a dealer license
17
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1| under s. 320.27. However, a noe—stch |icensee wH—be—deeredto
2 | be—in—vioetation—of—this—section:

3 (a) May operate When—operating a notor vehicle

4 | dealership for a tenporary period, not to exceed 1 year

5] during the transition fromone owner of the notor vehicle

6 | deal ership to anot her

7 (b) May, to broaden the diversity of its deal er body

8 | and enhance opportunities for qualified persons who are

9 | nenbers of a group that has historically been underrepresented
10| in its dealer body or for other qualified persons who | ack the
11 | resources to buy or capitalize a deal ership outright,

12 | tenporarily own an interest in a notor vehicle deal ershi p Wen
13 | eperating—arwotor—vehicte—deatership—tenporarty—for—a

14 | reasonablte—perioth—not—to—execeed—t—year—or in a bona fide

15| relationship with an i ndependent person who is not associated
16 | with the licensee in any nanner other than the franchise

17 | agreenent and who has no equity interest in another deal er

18 | devel opnent arrangenent, other than a |licensee or its agent,
19 | conmon entity,or affiliate, who has a bona fide deal er

20 | devel opnent arrangenent and has made a significant investnent
21| that is subject to loss in the deal ership and who can

22 | reasonably expect to acquire full ownership of the deal ership
23 | on reasonabl e terns and conditions; or

24 (c) May own and operate a notor vehicle dealership if
25| the departnent determ nes, after a hearing on the matter

26 | pursuant to chapter 120, at the request of any person, that

27 | there is no independent person available in the community or
28 | territory to own and operate the notor vehicle dealership in a
29 | manner consistent with the public interest.

30 (2)(a) In any stueh case under paragraph (1)(a) or

31| paragraph (1)(c), the licensee nust continue to nmake the notor

18
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1| vehicle deal ership available for sale to an i ndependent person
2| at a fair and reasonable price. Approval of the sale of such a
3| notor vehicle dealership to a proposed notor vehicle deal er

4 | may shatH not be unreasonably withheld.

5 (b) In any case, under paragraph (1)(b), the licensee

6| nust certify, in witing, to the departnent that the

7 | provi sions of paragraph (b) have been conplied with and that

8 | the deal er devel opnent arrangenent is bona fide and not an

9| attenpt by the licensee to own, operate, or control a

10 | dealership in this state.

11 (3) The departnent or any person, pursuant to s.

12 ] 320.695, may file an action to deternine whether a deal er

13 | devel opnent arrangenent is bona fide. If it is deternined that
14 | the arrangenent is not bona fide or otherw se does not neet

15 ] the statutory requirenents, the departnent shall take

16 | appropriate action, including inposing sanctions pursuant to
17 | s. 320.64 and withholding or revoking the license issued to

18 | t he deal ershi p.

19 (4) Alicensee, affiliate, or conmon entity that
20 | tenporarily owns, pursuant to paragraph (1)(b), an interest in
21| a deal ership, nmay not discrimnate agai nst any other
22 | franchised dealer in the sane |line-nake in any nmatter governed
23| by the franchi se agreenent, including the execution or
24 | inpl enentation of policies, programs, benefits, and
25| incentives, and the sale and allocation of vehicles to its
26 | deal ers.
27 (5) The departnent may i ssue subpoenas and require the
28 | production of such docunents and information as necessary in
29 | any action under this section
30 (6) As used in this section, the term
31
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1 (a) "Significant investnent" nmeans a substanti al

2 | anount of personal initial npbney, but not |ess than 6 percent
3| of the investnent, considering the fair nmarket value of the

4 | deal ershi p, which noney was acquired and obtai ned from sources
5| other than the |licensee, its affiliates, or commpn entities

6] and is not encunbered by the person's interest in the

7| dealership. In deternmining fair market value, if ownership of
8 | the deal ership has been transferred within the preceding 12

9 | nonths, that purchase price shall be the fair narket val ue.
10 | G herwi se one or nore independent appraisals nmust be obtained
11| by the licensee to place a fair market value on the

12 | deal ershi p.

13 (b) "Reasonable terns and conditions" neans that

14 | profits fromthe deal ership operations are sufficient to all ow
15 ] full ownership of the deal ership by the i ndependent person

16 | within a reasonable tinme period, not to exceed 10 years,

17 | absent exceptional circunstances denpnstrated by the

18 | i ndependent person or the licensee; that the independent

19 | person has sufficient control to pernit acquisition of

20 | ownershi p; and that the deal er devel opnment arrangenent cannot
21| be ternminated by the licensee to avoid full ownership by the
22 | i ndependent person. The terns and conditions of the agreenent
23 | nust pernmt the independent person to purchase the deal ership
24 | at any tinme without prem umor penalty.

25 (7) 2y This section nmay shatH not be construed to

26 | prohibit any licensee fromowning or operating a notor vehicle
27 | dealership in this state if such deal ership was owned,

28 | controlled, or operated by the licensee on July 1, 2000 May

29 | 31—1984.

30 Section 8. Section 320.695, Florida Statutes, is

31 | anended to read
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320.695 Injunction.--In addition to the renedi es
provided in this chapter, and notw t hstandi ng the existence of
any adequate renedy at |law, the departnent, any person, or any
not or vehicle dealer in the nane of the departnent and state
and for the use and benefit of the notor vehicle dealer, is
aut hori zed to nake application to any circuit court of the
state for the grant, upon a hearing and for cause shown, of a
tenporary or permanent injunction, or both, restraining any
person fromacting as a licensee under the terns of ss.

320. 60-320. 70 wi t hout being properly licensed hereunder, or
fromviolating, threatening to violate,or continuing to

viol ate any of the provisions of ss. 320.60-320.70, or from
failing or refusing to conply with the requirenents of this

| aw or any rule or regul ati on adopted hereunder. Such

i njunction shall be issued without bond. A single act in
violation of the provisions of ss. 320.60-320.70 is shatt—be
sufficient to authorize the issuance of an injunction, whether
or not an adequate renedy at law exists or injury will result

wi thout an injunction. However, this statutory renedy shal

not be applicable to any notor vehicle dealer after fina
determ nation by the departnent under s. 320.641(3).

Section 9. This act shall take effect upon becoming a
| aw.

21
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SENATE SUMVARY

Revi ses provisions relating to the rel ati onshi p. bet ween
notor _vehicle |icensees and their dealers, Prohibits the
granting o{ a. replacenent application during certain

gin

actions alleging the unfair cancellation of "a deal er
agreenent. Provides additional grounds for departnental
sanctions against a notor vehicle |icensee. Provides for
t he. mai nt enance and di scl osure of certain records.
Revi ses provisions relating to the unfair cancell ation of
franchi se agreenents. Specifies additional acts that are
grounds for “actions agalnst |icensees. Establishes
geograph!c area conpari son area standards for use in
eterm ni ng whet her certain dealers are providing ]
adequat e representation. Prohibits |icensees from having
a right of first refusal on the sale or transfer of.
deal ershi ps and franchi se agreenents. Provides conditions
under which a |icensee is permtted to own a deal ership.

Provi des addi tional grounds for the inposition of
injunctive relief. (See bill for details.)
22
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