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HOUSE AMENDMENT
Bill No. HB 2323
Arendnment No. 1 (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Committee on Insurance offered the foll ow ng:

Amendment (with title amendment)

Renove fromthe bill: Everything after the enacting cl ause

and insert in lieu thereof:

Section 1. Subsections (5), (6), (7), (8), and (10) of
section 626.9911, Florida Statutes, are anended and
subsections (12), (13), (14), and (15) are added to that
section to read:

626.9911 Definitions.--As used in this act, the term

(5) "Viatical settlenent contract” neans a witten
agreenent entered into between a viatical settlenent provider
or its related provider trust, and a viator. The viatica

settl enment contract includes an agreenent to transfer

ownership or change the beneficiary designation of alife

insurance policy at a later date, regardless of the date that

conpensation is paid to the viator. The agreenent nust

establish the ternms under which the viatical settlenment

provider will pay conpensation or anything of val ue, which

conpensation or value is |less than the expected death benefit
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of the insurance policy or certificate, in return for the
viator's assignnent, transfer, sale, devise, or bequest of the
death benefit or ownership of all or a portion of the

i nsurance policy or certificate of insurance to the viatica
settlenment provider. A viatical settlenent contract also
includes a contract for a | oan or other financial transaction
secured primarily by an individual or group life insurance
policy, other than a loan by a |ife insurance conpany pursuant
to the terns of the |life insurance contract, or a | oan secured
by the cash val ue of a policy.

(6) "Viatical settlenent provider" neans a person who
in this state, fromthis state, or with a resident of this
state, effectuates a viatical settlenent contract. The term
does not i ncl ude:

(a) Any bank, savings bank, savings and | oan
association, credit union, or other licensed |ending
institution that takes an assignnent of a life insurance
policy as collateral for a | oan

(b) Alife and health insurer that has |lawfully issued
a life insurance policy that provides accelerated benefits to
terminally ill policyholders or certificateholders; or

(c) Any natural person who enters into no nore than
one viatical settlenent contract with a viator in 1 cal endar
year, unless such natural person has previously been |licensed
under this act or is currently |licensed under this act.

(d) A trust that neets the definition of a "rel ated
provider trust."
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(e)fg)yr Aviator in this state.
(f)th)y Aviatical settlenment purchaser.
(g0 A financing entity.

(7) "Viator" neans the owner of a life insurance
policy or a certificatehol der under a group policy inAsting

et it F ettt I
H-fe—threatening—t+Hness—or—condi-tionr who enters or seeks to

enter into a viatical settlenment contract. This term does not
include a viatical settlenent purchaser or a viatica

settl enment provider or any person acquiring a policy or
interest in a policy froma viatical settlenent provider, nor
does it include an independent third-party trustee or escrow
agent .

(8) "Related provider trust" neans a trust established
by a viatical settlenent provider for the sole purpose of
entering into or owning viatical settlenent contracts. This
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term does not include an independent third-party trustee or
escrow agent or a trust that does not enter into agreenments
with a viator wviatiecal——settterent—purehaser. A related
provider trust shall be subject to all provisions of this act
that apply to the viatical settlenent provider who established
the related provider trust, except s. 626.9912, which shal
not be applicable. A viatical settlenent provider nay
establish no nore than one rel ated provider trust, and the
sol e trustee of such related provider trust shall be the
viatical settlenent provider |icensed under s. 626.9912. The
nane of the licensed viatical settlenent provider shall be
included within the nane of the related provider trust.

(10) "Viatical settlenent purchaser" neans a person
other than a licensee under this part, an accredited investor
as defined in Rule 501, Regulation D of the Securities Act
Rul es, or a qualified institutional buyer as defined by Rule
144(a) of the Federal Securities Act, or a special purpose

entity which—+s—created—sotetytoact—as—a frnancing——source
fer—the—viat+ecal—setttenent—providers-who gi ves a sum of nopney

as consideration for a life insurance policy or an equitable
or legal interest in the death benefits of a life insurance
policy which has been or will be the subject of a viatica
settl enment contract, for the purpose of deriving an economc
benefit. The above references to Rule 501, Regulation D and
Rul e 144(a) of the Federal Securities Act are used strictly
for defining purposes and shall not be interpreted in any

ot her manner. Any person who clains to be an accredited

i nvestor shall sign an affidavit stating that he or she is an

accredited i nvestor, the basis of that claim and that he or

she understands that as an accredited i nvestor he or she wll

not be entitled to certain protections of the Viatical Act.
4
/

iginal & 9 copies 9

b

0
m 02323-in -100531




© 00 N o O WDN P

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNERPLO O N D WwNPRER O

HOUSE AMENDVMENT
Bill No. HB 2323
Arendnment No. 1 (for drafter's use only)

This affidavit nmust be kept with other docunents required to

be mai ntained by this act.

(11) "Viatical settlenent sales agent" neans a person
other than a licensed viatical settlenent provider who
arranges the purchase through a viatical settlenent purchase
agreenent of a life insurance policy or an interest in alife
i nsurance poli cy.

(12) "Viaticated policy" nmeans a life insurance

policy, or a certificate under a group policy, which is the

subj ect of a viatical settlenent contract.

(13) "Related form' neans any form created by or on

behal f of a |icensee, which a viator or viatical settlenent

purchaser is required to sign or initial. The forms include,

but are not linmted to, a power of attorney, a rel ease of

nedical information form a suitability questionnaire, a

di scl osure docunment, or any addendum schedul e, or anendnent

to a viatical settlenent contract or viatical settlenent

pur chase agreenent consi dered necessary by a provider to

effectuate a viatical settlenent transaction

(14) "Special purpose entity" neans an entity

established by a licensed viatical settlenent provider, which

may be a corporation, partnership, trust, or other simlar

entity forned solely to act as a vehicle to pernmit the

provider to access institutional capital nmarkets. A special

purpose entity shall not enter into a viatical settlenent

contract or a viatical settlenent purchase agreenent.

(15) "Financing entity" neans an underwiter,

pl acement agent, |ender, purchaser of securities, or purchaser

of a policy or certificate froma viatical settlenent

provider, credit enhancer, or any person that nay be a party

to a viatical settlenent contract and that has direct
5
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ownership in a policy or certificate that is the subject of a

viatical settlenent contract, but whose sole activity rel ated

to the transaction is providing funds to effect the viatica

settl enment and who has an agreenent in witing with a |licensed

viatical settlenent provider to act as a participant in a

financing transaction. The term does not include a

nonaccredi ted i nvestor or other natural person

Section 2. Subsection (1), paragraph (f) of subsection
(3), subsection (4), and paragraph (b) of subsection (5) of
section 626.9912, Florida Statutes, are anended to read:

626.9912 Viatical settlenent provider license
required; application for license.--

(1) AFter—Juby—1—31996,-A person nay not performthe
functions of a viatical settlenent provider as defined in this
act or enter into or solicit a viatical settlenent contract
wi thout first having obtained a |license fromthe departnent.

(3) In the application, the applicant nust provide al
of the foll ow ng

(f) Al applications, viatical settlenent contract
forns, viatical settlenent purchase agreenent forns, escrow

forms rating—randats, and other related forns proposed to be
used by the applicant.

(4) The departnent may not issue a license to an
entity other than a natural person if it is not satisfied that
all officers, directors, enployees, stockholders, and
partners, and any other persons who exerci se or have the

ability to exercise effective control of the entity or who

have the ability to influence the transacti on of business by

the entity neet the standards of this act and have not

vi ol ated any provision of this act or rules of the departnent

related to the business of viatical settlenment contracts or
6
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viatical settlenent purchase agreenents.

(5) Upon the filing of a sworn application and the
payment of the license fee, the departnent shall investigate
each applicant and nmay i ssue the applicant a license if the
departnment finds that the applicant:

(b) Is conpetent and trustworthy and intends to act in
good faith in the business authorized by the |icense applied

Section 3. Section 626.9921, Florida Statutes, is
anended to read:

626.9921 Filing of forns; required procedures;
approval . --

(1) A wviatical settlenent contract form viatical
settl enment purchase agreenent form escrow formor related

formnmay be used in this state only after the viatica
settlenent provider or any related provider trust has filed
the formwith the departnent and only after the form has been
approved by the departnent.

(2) The viatical settlenent contract form viatica

settl enment purchase agreenent form escrow formor related

formnust be filed with the departnent at |east 60 days bhefore
its use. The A—contract—formoer—retated formis considered
approved on the 60th day after its date of filing unless it
has been previously disapproved by the department. The
departnent nust di sapprove a viatical settlenment contract
form viatical settlenent purchase agreenent form escrow

7
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formor related formthat is unreasonable, contrary to the
public interest, discrimnatory, or msleading or unfair to
the viator or the purchaser

(3) If aviatical settlenent provider elects to use a
related provider trust in accordance with this act, the
viatical settlenent provider shall file notice of its
intention to use a related provider trust with the departnent,
i ncluding a copy of the trust agreenent of the related
provider trust. The organi zati onal docunents of the trust nust

be subnitted to and approved by the departnent before the

transacting of business by the trust.

(4) The departnent may adopt, by rule, standardized

forns to be used by licensees, at the licensee's option in

pl ace of separately approved forns.
Section 4. Subsection (2) of section 626.9922, Florida
Statutes, is anended and subsections (3), (4), and (5) are

added to that section to read:

626. 9922 Exani nation. --

(1) The departnent may exani ne the business and
affairs of any licensee or applicant for a |icense. The
departnment may order any licensee or applicant to produce any
records, books, files, advertising and solicitation naterials,
or other information and nay take statenents under oath to
determ ne whether the licensee or applicant is in violation of
the law or is acting contrary to the public interest. The
expenses incurred in conducting any exani nation or
i nvestigation nust be paid by the licensee or applicant.

Exami nations and investigations nust be conducted as provi ded
in chapter 624, and licensees are subject to all applicable
provi sions of the insurance code.

(2) Al accounts, books and records, docunents, files,
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contracts,and other information relating to all transactions
of viatical settlenment contracts or viatical settlenment
pur chase agreenents nust be maintained by the |licensee for a
period of at least 3 years after the death of the insured and
nmust be available to the departnent for inspection during
reasonabl e busi ness hours.

(3) Al such records or accurate copies of such

records nmust be nmaintained at the |icensee's hone office. As

used in this section, the term"hone office" neans the

princi pal place of business and any other single storage

facility, the street address of which shall be disclosed to

the departnment within 20 days after its initial use, or within

20 days of the effective date of this subsection

(4) The originals of records required to be maintai ned

under this section nust be nade available to the departnent

for exanination at the departnment's request.
Section 5. Section 626.99236, Florida Statutes, is
created to read

626.99236 Further disclosures to viatical settlenent

pur chasers. - -

(1) No later than 5 days prior to the assignnent,

transfer, sale, devise, or bequest of the death benefit or

ownership of all or a portion of the insurance policy or

certificate of insurance to the purchaser, the viatica

settlenment provider, itself or through another person, shal

provide in witing the follow ng disclosures to any viatica

settl enent purchaser:

(a) Al the life expectancy projections obtained by

t he provider.

(b) The nane and address of the insurance conpany, the

policy nunber, and the date of original issue of the
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viaticated policy.

(c) The experience and qualifications of any person

issuing the |ife expectancy projections, and that person's

relationship to the viatical settlenent provider, the viatica

settlenment broker, the viatical settlenent sales agent, and

t he viator.
(d) The nane and address of any person providing

escrow services, and that person's relationship to the

viatical settlenent provider, the viatical settlenent broker,

the viatical settlenent sales agent, and the viator

(e) The type of life insurance policy offered or sold,

including a statenent as to whether the policy is whole life,

termlife, universal life, or a group policy certificate; a

statenent as to whether the policy is in | apse status or has

| apsed in the last two years; and a statenent as to whether

the purchaser is entitled to benefits contained in the policy

ot her than the death benefit of the policy.

(f) The procedure to be used by the provider to

provide the status of the health condition of the insured to a

pur chaser.
(2) The viatical settlenment purchase agreenent is

voi dabl e by the purchaser at anytine within three days after

t he disclosures mandated by this section are received by the

pur chaser.
(3) At or before the tine the disclosures in

subsection (1) are made, the viatical settlenent purchaser

shal | be advised to seek i ndependent financial advice froma

person not conpensated by the viatical settlenent provider or

viatical settlenent broker or the viatical settlenent sales

agent. The viatical settlenent purchaser shall sign a

statenent that he or she has received the disclosures and
10
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under st ands their inportance.
Section 6. Subsection (1) of section 626.9924, Florida
Statutes, is anended, and subsections (7), (8) and (9) are

added to that section to read:

626. 9924 Viatical settlenent contracts; procedures;
rescission. --

(1) Awviatical settlenent provider entering into a
viatical settlenent contract with any viator nust first obtain
a w tnessed docunent in which the viator consents to the

viatical settlenent contract, acknowtedges—the—catastrophic—or
H-fe—threatening—i+Hnessyrepresents that he or she has a ful

and conpl ete understanding of the viatical settlenent contract
and the benefits of the life insurance policy, releases his or
her nedi cal records, and acknow edges that he or she has
entered into the viatical settlenent contract freely and
voluntarily.

(7) At any tine during the original contestable

period, within 20 days after a viator executes docunents

necessary to transfer rights under an insurance policy or

within 20 days fromthe date of any agreenent, option,

prom se, or any other form of understandi ng, express or

inplied, to viaticate the policy, the provider nmust give

notice to the insurer of the policy that the policy has or

will becone a viaticated policy. The notice nust be

acconpani ed by the docunents required by s. 626.99287(5)(a) in

their entirety.

(8) If the owner of the insurance policy is not the

i nsured, the provider shall notify the insured that the policy

has becone the subject of a viatical settlenent contract

within 20 days after the transfer of rights under the

contract.
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(9) |If the provider transfers ownership or changes the

beneficiary of the insurance policy, said provider shal

communi cate the initial change in ownership or beneficiary to

the insured within 20 days after the change.

Section 7. Section 626.99245, Florida Statutes, is
created to read

626. 99245 Conflict of regulation of viaticals.--

(1) Awviatical settlenent provider who fromthis state

enters into a viatical settlenent purchase agreenent with a

purchaser who is resident of or incorporated in another state

that has enacted statutes or adopted regul ati ons governing

viatical settlenent purchase agreenents, shall be governed in

the effectuation of that viatical settlenent purchase

agreenent by the statutes and regul ati ons of the purchaser's

state of residence or incorporation. If the state in which the

purchaser is a resident of or incorporated in has not enacted

statutes or regul ations governing viatical settlenent purchase

agreenents, the provider shall give the purchaser notice that

neither Florida nor his or her state regulates the transaction

upon which he or she is entering. For transactions in these

states, however, the viatical settlenent provider is to

mai ntain all records required as if the transacti ons were

executed in Florida. However, the forns used in those states

need not be approved by the departnent.

(2) Awviatical settlenent provider who fromthis state

enters into a viatical settlenment contract with a viator who

is resident of or incorporated in another state that has

enacted statutes or adopted regul ati ons governing viatica

settl enment contracts shall be governed in the effectuation of

that viatical settlenment contract by the statutes and

regul ations of the viator's state of residence or
12
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incorporation. |If the state in which the viator is a resident

of or incorporated in has not enacted statutes or regul ations

governing viatical settlenent agreenents, the provider shal

give the viator notice that neither Florida nor his or her

state regul ates the transacti on upon which he or she is

entering. For transactions in those states, however, the

viatical settlenent provider is to maintain all records

required as if the transactions were executed in Florida. The

forns used in those states need not be approved by the

depart nent.

Section 8. Section 626.9925, Florida Statutes, is
amended to read:

626. 9925 Rul es.--The departnent nmay adopt rules to
admi ni ster +mpterent this act, including rules establishing
standards for evaluating advertising by |icensees;and rules
providing for the collection of data, for disclosures to

viators or purchasers, and for the reporting of life

expectancies; and rules defining terns used in this act and

prescribing recordkeeping requirenents relating to executed
viatical settlenent contracts and viatical settlenent purchase
agr eenent s.
Section 9. Section 626.99275, Florida Statutes, is
amended to read:
626. 99275 Prohibited practices; penalties.--
(1) It is unlawful for any person
(a) %)y To knowingly enter into, broker, or otherw se

deal in a viatical settlenent contract the subject of which is
a life insurance policy, knowing that the policy was obtained

by presenting materially false informati on concerning any fact

material to the policy or by concealing, for the purpose of

m sl eadi ng anot her, information concerning any fact materi al
13
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to the policy, where the viator or the viator's agent intended
to defraud the policy's issuer that—was—obtainedbyrneans—of—a
fatse—d e ol " . . F et it
HRstrance—pot—cy-.

(b)2r In the solicitation or sale of a viatica

settl enment purchase agreenent:

1. ta)y To enploy any device, scheme, or artifice to
def r aud;

2.{b)y To obtain noney or property by means of an
untrue statenent of a material fact or by any omi ssion to
state a material fact necessary in order to nmake the
statenents made, in |ight of the circunmstances under which
they were nmade, not nisleading; or

3.{e) To engage in any transaction, practice, or
course of business which operates or would operate as a fraud
or deceit upon a person.

(c) To knowi ngly engage in any transaction, practice,

or course of business intending thereby to avoid the notice
requi rements of s. 626.9924(7).
(2) A person who violates any provision of this

section commts:

(a) A felony of the third degree, punishable as
provided ins. 775.082, s. 774.083, or s. 775.084, if the
i nsurance policy involved is valued at any anount | ess than

$20, 000.

(b) A felony of the second degree, punishable as
provided ins. 775.082, s. 774.083, or s. 775.084, if the
i nsurance policy involved is valued at $20,000 or nore, but
| ess than $100, 000.

(c) A felony of the first degree, punishable as

provided ins. 775.082, s. 774.083, or s. 775.084, if the
14
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i nsurance policy involved is valued at $100, 000 or nore.
Section 10. Section 626.99278, Florida Statutes, is
created to read

626. 99278 Viatical settlenent provider anti-fraud

pl an.--Every licensed viatical settlenent provider or viatical

settl enment broker nust adopt an anti-fraud plan and file it

with the Division of Insurance Fraud of the departnent on or

before Decenber 1, 2000. Each viatical settlenent provider's

anti-fraud plan shall include:

(1) A description of the procedures for detecting and

i nvestigating possible fraudul ent acts and procedures for

resolving material inconsistencies between nedical records and

i nsurance applications;

(2) A description of the viatical settlenent

provider's procedures for the mandatory reporting of possible

fraudul ent i nsurance acts to the Division of |Insurance Fraud

of the departnent;

(3) A description of the viatical settlenent

provider's plan for anti-fraud education and training of its

underwiters or other personnel; and

(4 A witten description or chart outlining the

organi zati onal arrangenent of the viatical settlenent

provider's anti-fraud personnel who are responsible for the

i nvestigation and reporting of possible fraudul ent insurance

acts, and investigating unresolved material inconsistencies

bet ween nedi cal records and i nsurance applications.

Section 11. Section 626.99285, Florida Statutes, is
created to read

626. 99285 Applicability of Insurance Code.--In
addition to other applicable provisions cited in the |Insurance

Code, the departnent has the authority granted under ss.
15
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624. 310, 626.901, and 626.989 to regulate viatical settlenent
providers, viatical settlenent brokers, viatical settlenent

sal es agents, viatical settlenent contracts, viatica

settl enent purchase agreenents, and viatical settlenent

transacti ons.

Section 12. Section 626.99287, Florida Statutes, is
created to read

626. 99287 Contestability of viaticated
policies.--Except as hereinafter provided, if a viatica

settlenment contract is entered into within the 2-year period

commencing with the original date of issuance of the insurance

policy or certificate to be acquired, the viatical settlenent

contract is void and unenforceable by either party.

Notwi thstanding this linmtation, such a viatical settlenent

contract is not void and unenforceable if:

(1) The policy was issued upon the owner's exercise of

conversion rights arising out of a group or term policy;

(2) The owner of the policy is a charitable

organi zation exenpt fromtaxation under 26 U S. C. s.
501(c¢) (3);
(3) The owner of the policy is not a natural person

(4) The viatical settlenment contract was entered into
before July 1, 2000; or
(5) The viator certifies by producing i ndependent

evidence to the viatical settlenent provider that one or nore

of the following conditions have been nmet within the 2-year

peri od:
(a)l. The viator or insured is diagnosed with an

illness or condition that is either

a. Catastrophic or life threatening; or

b. Requires a course of treatnent for a period of at
16
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| east 3 years of long-termcare or hone-health care; and

2. The condition was not known to the insured at the

tinme the life insurance contract was entered into.

(b) The viator's spouse dies;

(c) The viator divorces his or her spouse;

(d) The viator retires fromfull-tine enpl oynent;

(e) The viator becones physically or nentally disabled

and a physician deternmines that the disability prevents the

viator frommintaining full-tine enpl oynent;

(f) The owner of the policy was the insured s enpl oyer

at the tine the policy or certificate was i ssued and the

enpl oynent rel ati onshi p terninated;

(g) A final order, judgnment, or decree is entered by a

court of conpetent jurisdiction, on the application of a

creditor of the viator, adjudicating the viator bankrupt or

i nsolvent, or approving a petition seeking reorganization of

the viator or appointing a receiver, trustee, or liquidator to

all or a substantial part of the viator's assets; or

(h) The viator experiences a significant decrease in

i ncone which is unexpected by the viator and which inpairs his

or her reasonable ability to pay the policy prem um

and copi es of such i ndependent evidence are subnitted to the

i nsurer when the viatical settlenent provider submits a

request to the insurer to effect the transfer of ownership of

the policy or certificate to the viatical settlenent provider

The insurer shall tinely respond to such request. Nothing in

this section shall prohibit an insurer fromexercising its

right during the contestability period to contest the validity

of any policy on grounds of fraud.
Section 13. Section 626.99295, Florida Statutes, is
17
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created to read
626. 99295 G ace period.--An unlicensed viatica
settlenent provider or viatical settlenent broker that was

legally transacting business in this state on June 30, 2000,

may continue to transact such business, in the absence of any

orders by the departnent to the contrary, until the departnent

approves or di sapproves the viatical settlenent provider's

application for licensure if the viatical settlenent provider

or viatical settlenent broker files with the departnent an

application for licensure no later than August 1, 2000, and if

the viatical settlenent provider or viatical settlenent broker

conplies with all other provisions of this act. Any formfor

whi ch departnment approval is required under this part nust be

filed by August 1, 2000, and may continue to be used unti

di sapproved by the departnent.
Section 14. This act shall take effect July 1, 2000.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

On page 1,
renove fromthe title of the bill: the entire title

and insert in lieu thereof:
Abill to be entitled
An act relating to viatical settlenents;
anending s. 626.9911, F. S.; redefining the

terns "viatical settlenent contract," "viatica

settl enment provider," "viator," "related

provider trust,"” and "viatical settlenent
purchaser"; defining the terns "viaticated
18
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policy," "related form" "special purpose
entity," and "financing entity"; anending s.
626. 9912, F.S.; requiring additiona
information for |icense applications; anending
S. 626.9921, F.S.; providing for additiona
forns; anmending s. 626.9922, F.S.; revising
recordkeeping tine requirenents; defining the
term "hone office"; providing that records be
made avail able; creating s. 626.99236, F.S.
providing for disclosure to viatical settlenent
purchasers; providing for rescission of
agreenents; amending s. 626.9924, F.S.
providing for notice of viaticated poli cies;
creating s. 626.99245, F.S.; providing for the
regulation of interstate conflicts; anending s.
626. 9925, F.S.; providing additional rulenaking
authority; anmending s. 626.99275, F.S.
providing crimnal penalties; creating s.

626. 99278, F.S.; requiring the adoption of an
anti-fraud plan; creating s. 626.99285, F.S.
providing for the applicability of the

| nsurance Code; creating s. 626.99287, F.S.
providing for the contestability of viaticated
policies; creating 626.99295, F.S.; providing
for a grace period for unlicensed viatica

settl enment providers and viatical settlenent
brokers; providing an effective date.
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