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By Representative Al exander

1 Abill to be entitled

2 An act relating to wetlands nitigation

3 anending s. 373.4135, F.S.; prohibiting certain
4 | ocal governnent denial of a permtted

5 mtigation bank or offsite regional nitigation
6 anending s. 373.4136, F.S.; requiring the

7 Departnent of Environnental Protection and

8 certain water nmanagenent districts to adopt a
9 singl e uni formfunctional assessnent

10 net hodol ogy, by rule, by a specified date;

11 encour agi ng | ocal governnent use of the

12 net hodol ogy; providing conditions and

13 procedures for use of the nethodol ogy;

14 prohi biting use of environnental resource

15 permt rule mtigation ratios when the

16 net hodol ogy i s used; revising provisions

17 relating to size of the mtigation service

18 area; providing for use of regional watersheds
19 to guide establishnment of mitigation service
20 areas; requiring satisfaction of cunulative
21 i mpact considerations; providing rul enaking
22 authority; providing that nmitigation bank
23 permt applications are subject to certain
24 establ i shed processi ng procedures; anending s.
25 373.414, F.S.; revising provisions relating to
26 noney donated as wetlands mitigation; requiring
27 either a mtigation bank permit or a nmenorandum
28 of agreenent between the departnent and the
29 appl i cabl e wat er managenent district, and a
30 federal mtigation bank instrunent or
31 nmenor andum of agreenent, for new nitigation
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1 projects receiving such noney undertaken after

2 a specified date; providing an exception

3 requiring certain reporting; providing an

4 ef fective date.

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. Subsection (2) of section 373.4135, Florida
9| Statutes, is anended to read:

10 373.4135 Mtigation banks and offsite regiona

11 | mtigation.--

12 (2) Local governnents shall not deny the use of a

13| nmitigation bank or offsite regional mitigation due to its

14 | I ocation outside of the jurisdiction of the | ocal governnent.
15 1f the United States Arny Corps of Engi neers and the

16 | departnent or applicabl e water nanagenent district issue

17 | permits approving the use of a nitigation bank or offsite

18 | regional nitigation |located outside of the jurisdiction of the
19 | I ocal governnent, the |ocal governnent shall not deny the use
20| of such nmitigation when reviewi ng an application for approval
21 | under this chapter, chapter 125, chapter 163, or any other

22 | source of authority.

23 Section 2. Subsections (4), (6), and (11) of section
24 | 373.4136, Florida Statutes, are anmended, and subsection (12)
25| is added to said section, to read:

26 373.4136 Establishnment and operation of nitigation

27 | banks. - -

28 (4) MTIGATION CREDITS. -- After eval uating the

29 | information submitted by the applicant for a nitigation bank
30| permit and assessing the proposed mtigation bank pursuant to
31| the criteria in this section, the departnent or water
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managenent district shall award a nunber of mitigation credits
to a proposed nitigation bank or phase of such nitigation
bank. An entity establishing and operating a nmitigation bank
may apply to nodify the mtigation bank pernmt to seek the
award of additional nmitigation credits if the mtigation bank
results in an additional increase in ecological value over the
val ue contenplated at the tinme of the original permt

i ssuance, or the nost recent nodification thereto involving

t he number of credits awarded. The nunmber of credits awarded
shal | be based on the degree of inprovenent in ecol ogica

val ue expected to result fromthe establishnment and operation
of the mtigation bank as determined using a functiona
assessnent net hodol ogy. The departnment and each water

managenent district that has responsibility for review ng and

taking final agency action on nitigation bank pernit

applications pursuant to the operating agreenents adopted

under s. 373.046 shall adopt a single uniformfunctiona

assessnent net hodology by rule no later than July 1, 2001

This uniformfunctional assessnent nethodol ogy may account for

di fferent ecological communities in different areas of the

state. This uniformfunctional assessnent mnethodol ogy shall be

used by the departnent and those water nmanagenent districts to

award credits and to deduct credits froma nitigation bank. A

| ocal governnent which operates an i ndependent wetl and

regulatory programis not required, but is encouraged, to use

this uniformfunctional assessnent nethodology for its

program An entity that has received a nitigation bank pernit

before the adoption of the uniformfunctional assessnent

net hodol ogy shall have credits deducted fromits bank pursuant

to the credit assessnent nmethod in place when the bank was

permitted, unless the entity elects to have credits deducted
3
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pursuant to the uniformfunctional assessnent nethodol ogy. The

environnental resource permt rule nmtigation ratios may not

be used to determine nitigation bank credit requirenents for

those i npact sites where the uniformfuncti onal assessnent

net hodol ogy is used. The uniform functional assessnent

net hodol ogy nust, at a nmininum eval uate tna—determiningthe
degree—of—rprovenrent—n—ecotogiecal—vatdvereach of the
fol | owi ng fact or s—at—a—mnrrum—shat—be—evatdvated

(a) The extent to which target hydrol ogic regi nes can

be achi eved and nmai nt ai ned.

(b) The extent to which nanagenent activities pronote
nat ural ecol ogi cal conditions, such as natural fire patterns.

(c) The proximty of the mtigation bank to areas with
regionally significant ecol ogical resources or habitats, such
as national or state parks, Qutstanding National Resource
Wat ers and associ ated wat ersheds, Qutstanding Florida Waters
and associ at ed wat ersheds, and | ands acquired through
governnental or nonprofit |and acquisition prograns for
envi ronnental conservation; and the extent to which the
mtigation bank establishes corridors for fish, wildlife, or
|isted species to those resources or habitats.

(d) The quality and quantity of wetland or upland
restoration, enhancenent, preservation, or creation

(e) The ecol ogical and hydrol ogical relationship
bet ween wetl ands and uplands in the nitigation bank

(f) The extent to which the mtigation bank provides
habitat for fish and wildlife, especially habitat for species
listed as threatened, endangered, or of special concern, or
provides habitats that are unique for that nmitigation service

ar ea.

4
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(g) The extent to which the lands that are to be
preserved are already protected by existing state, local, or
federal regulations or land use restrictions.

(h) The extent to which I ands to be preserved woul d be
adversely affected if they were not preserved.

(i) Any special designation or classification of the
af fected waters and | ands.

(6) M TIGATI ON SERVI CE AREA. --The departnent or water
managenent district shall establish a nitigation service area
for each nmitigation bank pernmt. The departnent or water
managenent district shall notify and consider comments
received on the proposed nmitigation service area from each
| ocal governnent within the proposed nitigation service area
that operates a wetlands regul atory program Except as
provided herein, nmitigation credits may be wi thdrawn and used
only to offset adverse inpacts in the mtigation service area
The boundaries of the mitigation service area shall depend
upon the geographic area where the nitigation bank coul d

reasonably be expected to offset adverse inpacts. A

ecotogiecat—or—hydrotogrecat—condit+oens—M ti gati on service

areas may overlap, and nmitigation service areas for two or

nore mtigation banks may be approved for a regiona
wat er shed
5
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1 (a) In determining the size of the nitigation service
2| area hied L . e d . I

3 | oaieal I e I . o I

4 i y

5 | adeguatety—offset—by—thenmtigation——bank, the departnent or

6 | the water managenent district shall consider the

7 | characteristics, size, and location of the mtigation bank

8| and, at a minimum the extent to which the mtigation bank

9 1. 1Is part of a larger regional ecosystem

10 2.+~ WIIl pronote a regional integrated ecol ogica

11 | network;

12 3.2- WII significantly enhance the water quality or
13 | restoration of an offsite receiving water body that is

14 | designated as an Qutstanding Florida Water, a WIld and Scenic
15| River, an aquatic preserve, a water body designated in a plan
16 | adopted pursuant to s. 373.456 of the Surface Water

17 | I nprovenent and Management Act, or a nationally designated

18 | estuari ne preserve;

19 4.3- WII| provide for the long-termviability of

20 | endangered or threatened species or species of special

21 | concern; and

22 5.4~ |s consistent with the objectives of a regiona

23 | managenent plan adopted or endorsed by the departnent or water
24 | managenent districts.

25 (b) The departnent and water nmanagenent districts

26 | shall use regional watersheds to guide the establishnent of
27 | mtigation service areas. However, a nitigation service area
28 | shall not necessarily be linted to the regional watershed in
29 | which the mtigation bank is | ocated, but shall be | arger than
30| that regional watershed if adverse inpacts outside the

31| regional watershed coul d reasonably be expected to be
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adequately offset by the nmitigation bank. Simlarly, a

mtigation service area may be snmaller than a regional

wat ershed in which the mitigation bank is |ocated if adverse

i mpacts throughout the regional watershed cannot reasonably be

expected to be offset by the nitigation bank because of uni que

| ocal ecol ogical or hydrological conditions. In delineating

regi onal watersheds pursuant to this subsection, the

departnment and water nmanagenent districts shall delineate the

| argest areas that have hydrol ogi cal or ecol ogica

connectivity to recogni ze the regi onal benefits provided by

mtigation banks. Use of a nmitigation bank for inpacts

occurring within the bank's nitigation service area shal

satisfy cunul ati ve i npact considerations as set forth in s.
373.414(8).
(c)tb)r Once a mtigation bank service area has been

establi shed by the departnent or a water namnagenent district
for a mitigation bank, such service area shall be accepted by
all water managenent districts, |ocal governnents, and the
depart nent.

(d)fe)y If the requirenents in s. 373.4135(1)(b) are
nmet, the following projects or activities regulated under this
part shall be eligible to use a mitigation bank, regardl ess of
whet her they are netwthstanding—thefact—that—they—arenot
conptetety |l ocated within the nmitigation service area:

1. Projects with adverse inpacts partially |ocated

within the mtigation service area

2. Linear projects, such as roadways, transm ssion
lines, distribution |lines, pipelines, or railways.

3. Projects with total adverse inpacts of less than 1

acre in size.

7
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(11) RULES. --The departnment and water nanagenent
district may adopt rules to inplenent the provisions of s.
373.4135 and this section, which shall include, but not be
limted to, provisions:

(a) Requiring financial responsibility for the
construction, operation, and |ong-term managenent of a
mtigation bank;

(b) For the perpetual protection and nmanagenent of
mtigation banks; and

(c) For the use of the uniformfunctional assessnent
net hodol ogy adopted pursuant to this section EstabH-shing—a
systemand—rethodotogy—for—the—vatuation,—assesstent—and

| ot . N
(12) PROCESSING --Mtigation bank pernit applications
are subject to s. 373.4141.

Section 3. Paragraph (b) of subsection (1) of section
373.414, Florida Statutes, is anended to read:

373.414 Additional criteria for activities in surface

wat ers and wetl ands. - -

(1) As part of an applicant's denonstration that an
activity regulated under this part will not be harnful to the
wat er resources or wWill not be inconsistent with the overal
obj ectives of the district, the governing board or the
departnment shall require the applicant to provide reasonabl e
assurance that state water quality standards applicable to
waters as defined in s. 403.031(13) will not be violated and
reasonabl e assurance that such activity in, on, or over
surface waters or wetlands, as delineated in s. 373.421(1), is
not contrary to the public interest. However, if such an
activity significantly degrades or is within an Qutstanding
Florida Water, as provided by departnent rule, the applicant

8
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nmust provi de reasonabl e assurance that the proposed activity
will be clearly in the public interest.

(b) If the applicant is unable to otherw se neet the
criteria set forth in this subsection, the governing board or
the departnent, in deciding to grant or deny a pernmt, shal
consi der neasures proposed by or acceptable to the applicant
to mtigate adverse effects that nmay be caused by the
regul ated activity. Such neasures nay include, but are not
limted to, onsite mtigation, offsite mtigation, offsite
regional mitigation, and the purchase of mtigation credits
fromnitigation banks permitted under s. 373.4136. It shal
be the responsibility of the applicant to choose the form of
mtigation. The mtigation nust offset the adverse effects
caused by the regul ated activity.

1. The departnent or water managenent districts may
accept the donation of noney as mitigation only where the
donation is specified for use in a duly noticed environnental
creation, preservation, enhancenent, or restoration project,
endorsed by the departnent or the governing board of the water
managenent district, which offsets the inpacts of the activity
permtted under this part. However, the provisions of this
subsection shall not apply to projects undertaken pursuant to
s. 373.4137 or chapter 378. Were a pernit is required under
this part to inplenment any project endorsed by the departnent
or a water managenent district, all necessary pernits nust
have been issued prior to the acceptance of any cash donation
Ater—the—effective—date—of—this—aets-\When noney is donated to
either the departnment or a water managenent district to of fset
i mpacts aut horized by a pernmit under this part, the departnent
or the water managenent district shall accept only a donation

that represents the full cost te—the—departrnent—or—water
9
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managerent—di-str+et of undertaking the project that is

intended to nitigate the adverse inpacts. The full cost shal
include all direct and indirect costs, as applicable, such as
those for land acquisition, land restoration or enhancenent,
per petual | and nmanagenent, and general overhead consisting of
costs such as staff tine, building, and vehicles. The
departnment or the water nmanagenent district nmay use a
multiplier or percentage to add to other direct or indirect
costs to estimate general overhead. Mtigation credit for
such a donation shall be given only to the extent that the
donation covers the full cost to the agency of undertaking the
project that is intended to mtigate the adverse inpacts.
However, nothing herein shall be construed to prevent the
departnment or a water nanagenent district fromaccepting a
donation representing a portion of a |larger project, provided
that the donation covers the full cost of that portion and
mtigation credit is given only for that portion. The
departnment or water nanagenent district may deviate fromthe
full cost requirenents of this subparagraph to resolve a
proceedi ng brought pursuant to chapter 70 or a claimfor
i nverse condemmation. Nothing in this section shall be
construed to require the owner of a private mtigation bank
permtted under s. 373.4136, to include the full cost of a
mtigation credit in the price of the credit to a purchaser of
said credit.

2. In allowing the departnent and wat er nanagenent

districts to accept the donation of cash as mitigation, it is

the intent of the Legislature to nake mitigation affordabl e

and denonstrate accountability by ensuring that nmitigation is

being carried out so as to offset the | oss of wetland

functions. Therefore, by January 1, 2001, the departnment and
10
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wat er managenent districts shall ensure that either a

mtigation bank pernmt pursuant to s. 373.4136 or a nenorandum

of agreenent between the departnent and applicable water

managenent district is obtained covering each environnental

creation, preservation, enhancenent, or restoration project

that is endorsed by the departnent or a water nmanagenent

district and is the recipient of cash donated as nitigation

If a nmenorandum of agreenent is obtai ned, the nenorandum of

agreenent shall substantially neet the requirenents of ss.
373. 4135 and 373.4136 and the rul es adopted thereunder. In
addition, by January 1, 2001, the departnent and water

managenent districts shall ensure that either a nitigation

banki ng i nstrunent or nmenorandum of agreenent is obtained from

the United States Arny Corps of Engineers. An environnental

creation, preservation, enhancenent, or restoration project

that is endorsed, prior to January 1, 2001, by the departnent

or a water managenent district and is the recipient of cash

donated as mitigation nay continue to receive such cash

donati on. However, begi nning January 1, 2001, the departnent

and wat er managenent districts nmay not approve the donation of

cash towards a new environnental project not in existence

prior to January 1, 2001, unl ess such project has first

obtained either a state mitigation bank pernit or nenorandum

of agreenent and has obtained a federal mtigation bank

i nstrunent or nenorandum of agreenent as provided herein. The

provi sions of this subsection shall not apply to environnental

proj ects undertaken pursuant to the provisions of s. 373.4137.

In inplenenting this subsection, the Legislature directs the

departnment and water managenent districts to enploy innovative

neasures to keep nitigation affordable and accountabl e.

11
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3.2 The departnment and each water managenent district
shal|l report to the Executive Ofice of the Governor by
January 31 and July 31 of each year all cash donations
accepted during the preceding 6 nonths for wetland nitigation
pur poses, which shall include a description of the endorsed
mtigation projects and identification of the state nitigation

bank pernit or nenorandum of agreenent and the federa

mtigation bank instrunent or nenorandum of agreenment obtained

for such projects.

4.3- 1f the applicant is unable to neet water quality
st andar ds because existing anbient water quality does not neet
standards, the governing board or the departnent shal
consider mitigation neasures proposed by or acceptable to the
appl i cant that cause net inprovenent of the water quality in
the receiving body of water for those paraneters which do not
neet standards.

5.4~ If mtigation requirenments inposed by a | oca
governnment for surface water and wetland i npacts of an
activity regul ated under this part cannot be reconciled with
mtigation requirenents approved under a pernmit for the sane
activity issued under this part, the nitigation requirenents
for surface water and wetland inpacts shall be controlled by
the pernmit issued under this part.

Section 4. This act shall take effect July 1, 2000.
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2 HOUSE SUVMMARY

3
Prohibits certain | ocal governnent denjal of a wetlands

4 mtigation or offsite regional nltlgatlon permtted b¥
the U S. Arny Corps of EnNgi neers._and the Departnent o

5 Envi ronnmental Protection or applicable water nmanagenent
district. Requires the departnent_ and certain water

6 managenent districts to adopt a single uniformfunctiona
asseSsnment net hodol ogy, by rule, bY July 1, 2001

7 Encour ages, but does hot require, [ocal governnent use of
t he nmet hodol ogy. Provi des Procedures for use of the

8 net hodol ogy, ahd provides that an entity that recejved a
mtigation bank permt prior to its adoption may elect to

9 use the nethodology. Prohi bits use of environnental
resource permt rile mtigation ratios when the )

10 net hodol ogy is used. ReviSes provisions relating to size
of a mtigation service area. Provides for use of. ]

11 regi onal watersheds to gui de establishnment of mitigation
sefvice areas, and requires satisfaction of cunulafive

12 i mpact considerations, Provides rulenmaking authority.
Provides that mtigation bank permt applications are

13 subject to certain established permt processing
procedures. Revises provisions relating to npneY donat ed

14 as wetlands mtigation for environnental prp{ec s to
of fset adverse inpacts. Requires either a mtigation bank

15 permt or a nenorandum of agreenent between the | ]
department and the applicable water managenent district,

16 and a federal mtigation bank instrument or nmenorandum of
agreenent, for new projects receiving such noney ]

17 undertaken after January 1, 2001, and requires certain
reporting thereof, Provides an exception for projects, for

18 environnental mtigation of the inpact of transportation
proj ects.

19

20

21

22

23

24

25

26

27

28

29

30

31
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