Florida Senate - 2000 CS for SB 2556
By the Cormittee on Judiciary and Senator King

308-2074-00

1 A bill to be entitled

2 An act relating to adm nistrative procedure;

3 anending s. 57.111, F. S.; increasing the

4 maxi rum net worth for qualification as a snal

5 busi ness party under the Florida Equal Access

6 to Justice Act; increasing the limtation on

7 the anount of attorney's fees and costs that

8 may be awarded under the act; anending s.

9 120.573, F.S., which provides for nediation of
10 di sput es under the Administrative Procedure
11 Act; revising the parties who nust agree to
12 nedi ation and to the I ength of the nediation
13 period; revising requirenents relating to the
14 nedi ati on agreenent; providing requirenents for
15 t he conduct of such nediation; anending s.

16 120. 574, F.S., which provides for sumary

17 hearings under the act; redesignating such

18 heari ngs as expedited hearings; revising

19 condi ti ons under which such hearings nay be

20 hel d; specifying tine periods for filing

21 objections to a notion for such a hearing;

22 renovi ng the requirenent that the

23 adm nistrative law judge's decision is fina

24 agency action and providing for a recomended
25 order and final agency action on that order

26 anending s. 373.1501, F.S., relating to

27 adm nistrative action with respect to project
28 conponents of the Central and Southern Florida
29 Project; anending s. 403.088, F.S., relating to
30 proceedi ngs regarding pernmts for certain

31 facilities in the Everglades Protection Area;
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1 anending s. 408.7056, F.S., relating to certain
2 proposed orders under the Statew de Provider

3 and Subscri ber Assistance Program to conform
4 | anguage with respect to expedited hearings;

5 anending s. 403.973, F.S., which provides for
6 expedited permtting for certain projects;

7 revi sing conditions under which the expedited
8 hearing provisions of the Admi nistrative

9 Procedure Act apply to the expedited pernmtting
10 process; conforming | anguage; anendi ng s.

11 120.542, F.S.; allow ng agencies to provide

12 specified relief to persons who are

13 substantially affected by agency rule, rather
14 than to persons who are subject to regul ation
15 anmending s. 120.595, F.S.; providing for award
16 of attorney's fees and costs to the petitioner
17 when an agency statenent is chall enged under

18 the Administrative Procedure Act as not having
19 been properly adopted as a rule and the agency
20 has proceeded to rul emaki ng; anendi ng s.
21 373.114, F.S.; providing that water nmanagenent
22 district orders resulting fromcertain
23 evidentiary hearings are not subject to the
24 Land and Water Adjudi catory Conm ssion's review
25 authority; anmending s. 373.4141, F.S.
26 providing that an applicant for a permt for a
27 st ormnat er managenent system dam i npoundnent,
28 or other work under pt. IV of ch. 373, F.S.
29 may el ect to publish notice of such an
30 application; specifying the effect of such
31 publication on the rights of substantially
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1 affected persons to initiate adm nistrative

2 proceedi ngs with respect to such an

3 application; providing that the party opposed

4 to agency action bears the burden of going

5 forward and persuasion; specifying the date by

6 which a final hearing nust be held when a

7 permt application is challenged and providing

8 that certain construction activities may be

9 aut hori zed during the pendency of the

10 admi ni strative proceedi ng; anending s. 403. 412,

11 F.S.; providing that a resident of this state

12 who is not a substantially affected person nay

13 not initiate certain admnistrative proceedi ngs

14 under the Environnental Protection Act of 1971

15 anmending s. 120.52, F.S.; clarifying which

16 governnental entities are subject to the

17 Adm ni strative Procedure Act; providing an

18 ef fective date.

19

20| Be It Enacted by the Legislature of the State of Florida:
21

22 Section 1. Paragraph (d) of subsection (3) and

23 | paragraph (d) of subsection (4) of section 57.111, Florida
24 | Statutes, are anended to read:

25 57.111 Civil actions and adm nistrative proceedi ngs
26 | initiated by state agencies; attorneys' fees and costs. --
27 (3) As used in this section

28 (d) The term"small business party" neans:

29 l.a. A sole proprietor of an unincorporated business
30| including a professional practice, whose principal office is
31| in this state, who is domiciled in this state, and whose

3
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busi ness or professional practice has, at the tine the action
is initiated by a state agency, not nore than 25 full-tine
enpl oyees or a net worth of not nore than$5$5 million

i ncl udi ng both personal and business investnents; or

b. A partnership or corporation, including a
prof essi onal practice, which has its principal office in this
state and has at the tine the action is initiated by a state
agency not nore than 25 full-tinme enpl oyees or a net worth of
not nore than$5%$2 million; or

2. Either small business party as defined in
subparagraph 1., without regard to the nunber of its enpl oyees
or its net worth, in any action under s. 72.011 or in any
admi ni strative proceedi ng under that section to contest the
legality of any assessnent of tax inposed for the sale or use
of services as provided in chapter 212, or interest thereon
or penalty therefor.

(4)

(d) The court, or the administrative law judge in the
case of a proceedi ng under chapter 120, shall pronptly conduct
an evidentiary hearing on the application for an award of
attorney's fees and shall issue a judgnent, or a final order
in the case of an adm nistrative |aw judge. The final order
of an administrative law judge is reviewable in accordance
with the provisions of s. 120.68. |f the court affirns the
award of attorney's fees and costs in whole or in part, it
may, in its discretion, award additional attorney's fees and
costs for the appeal

1. No award of attorney's fees and costs shall be made
in any case in which the state agency was a noninal party.

2. No award of attorney's fees and costs for an action
initiated by a state agency shall exceed$75, 000$15,-060.

4
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Section 2. Section 120.573, Florida Statutes, is
amended to read:

120. 573 Medi ation of disputes.--

(1) Each announcenent of an agency action that affects
substantial interests shall advise whether nediation of the
admi ni strative dispute for the type of agency action announced
is available and that choosing nediati on does not affect the
right to an adm nistrative hearing. |If the agency and al
parties to the adnministrative action agree to nediation, in
witing, within 10 days after the tine period stated in the
announcenent for election of an administrative renedy under
ss. 120.569 and 120.57, the tine limtations inposed by ss.
120. 569 and 120.57 shall be tolled to allow the agency and
parties to nediate the adm nistrative dispute. The nediation
shal | be concluded within 60 days of such agreenent unless
ot herwi se agreed by the parties. The nediation agreenent
shal | include provisions for nedi ator selection, the
al l ocati on of costs and fees associ ated with nedi ati on, and
the nediating parties' understanding regarding the
confidentiality of discussions and docunents introduced during
nmediation. |If nmediation results in settlenent of the
adm ni strative dispute, the agency shall enter a final order
i ncorporating the agreenent of the parties. |f nediation
term nates without settlenment of the dispute, the agency shal
notify the parties in witing that the adm nistrative hearing
processes under ss. 120.569 and 120.57 are resuned.

(2) Each announcenent of an agency action under parts
Il and IV of chapter 373 and part VIII of chapter 403 which
af fects substantial interests shall advise whether nediation

of the administrative dispute for the type of agency action

announced is avail able and that choosi ng nedi ati on does not
5
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affect the right to an adnministrative hearing. |f the agency

and the party subject to the agency action agree to nedi ation

inwiting, within 10 days after the tine period stated in the

announcenent for election of an administrative renedy under

ss. 120.569 and 120.57, the tine linmtations inposed by ss.
120. 569 and 120.57 shall be tolled to all ow the agency and al
original parties to nediate the adm nistrative dispute. The

nedi ati on shall be concluded within 60 days of such agreenent

unl ess ot herwi se agreed by the agency and the party subject to

t he agency action. The nedi ati on agreenent shall include

provi sions for nediator selection, the allocation of costs and

fees associated with nediation, and the nediating parties'

under st andi ng regarding the confidentiality of discussions and

docunents introduced during nediation and may address the

all ocation of attorney's fees and costs. If nediation results

in settlenment of the adnministrative dispute, the agency shal

enter a final order incorporating the agreenent of the

parties. |If nediation ternm nates without settlenent of the

di spute, the agency shall notify the parties in witing that

the administrative hearing processes under ss. 120.569 and

120.57 are resuned.

Section 3. Section 120.574, Florida Statutes, is
amended to read:

120. 574 Expedited Sumyary hearing. - -

(1)(a) Wthin 5 business days following the division's

receipt of a petition or request for hearing, the division

shal |l issue and serve on all original parties an initial order

that assigns the case to a specific adninistrative | aw judge

and provi des general information regarding practice and

procedure before the division. The initial order shall also

contain a statement advising the original parties addressees
6

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2000 CS for SB 2556
308-2074-00

t hat an expedited a—=sumrary hearing is available, if the

af fect ed agency agr ees, upen—the—agreerent—of—atH—parties

wrder—subseetion—(2yand briefly describing the accel erated
expedi-ted time sequences, linmted discovery, and final order

provi sions of the expedited sumrary procedure.

(b) Wthin 15 days after service of the initial order
any party may file with the division a notion for expedited
sufrary hearing in accordance with subsection (2). If a
non- agency party files such a notion, and the affected agency

does not file a witten objection within 7 days after the

service of that notion, or if the affected agency files such a

notion, and the original parties do not file a witten

objection within 7 days after the service of the notion, then

the notion shall be granted and an order shall be entered

setting the hearing date, which shall comence within 30 days

fromthe date the response period to the notion expires. |If

the affected agency files such a notion, and an original party

files a response within 7 days after service of that notion

objecting to the expedited hearing, the adnministrative | aw

judge shall, within 5 days fromthe filing of that response,

enter an order granting the notion for expedited hearing,

unl ess he or she determ nes that any of the original parties

will be unduly prejudiced thereby, which hearing shall be

commenced within 30 days after the date the order granting the

expedlted hearlng is entered. %%—a%%—effgfﬁa+—paf%fes—agfee—

(c) Intervenors in the proceeding shall be governed by

the decision of the adnministrative |aw judge erigitna—parties

regardi ng whether the case will proceed in accordance with the
7
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expedi t ed sumyary hearing process and shall not have standing
to chal | enge that deci sion.

(d) If a notion for expedited sumrary hearing i s not
filed within 15 days after service of the division's initial
order, the matter shall proceed in accordance with ss. 120.569
and 120. 57.

(2) In any case to which this subsection is
applicable, the follow ng procedures apply:

(a) Modtions shall be limted to the foll ow ng

1. A notion in opposition to the petition

2. A npotion requesting discovery beyond the inform
exchange of docunents and witness |ists described in paragraph
(b). Upon a show ng of necessity, additional discovery may be
permitted in the discretion of the adm nistrative | aw judge,
but only if it can be conpleted not later than 5 days prior to
the final hearing.

3. A notion for continuance of the final hearing date.

4. A notion requesting a prehearing conference, or the
adm nistrative |law judge nmay require a prehearing conference,
for the purpose of identifying: the legal and factual issues
to be considered at the final hearing; the nanes and addresses
of witnesses who may be called to testify at the fina
hearing; docunentary evidence that will be offered at the
final hearing; the range of penalties that nmay be inposed upon
final hearing; and any other matter that the adm nistrative
| aw j udge determnines woul d expedite resolution of the
proceedi ng. The prehearing conference may be held by
t el ephone conference call.

5. During or after any prelimnary hearing or
conference, any party or the adnministrative | aw judge nay
suggest that the case is no |onger appropriate for expedited
8
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surrary di sposition. Followi ng any argunent requested by the
parties, the adnministrative |aw judge nmay enter an order
referring the case back to the formal adjudicatory process
described in s. 120.57(1), in which event the parties shal
proceed accordingly.

(b) Not later than 5 days prior to the final hearing,
the parties shall furnish to each other copies of docunentary
evidence and lists of witnesses who may testify at the fina
heari ng.

(c) Al parties shall have an opportunity to respond,
to present evidence and argunent on all issues involved, to
conduct cross-exam nation and subm<t rebuttal evidence, and to
be represented by counsel or other qualified representative.

(d) The record in a case governed by this subsection
shal |l consist only of:

1. Al notices, pleadings, notions, and internedi ate
rulings.

2. Evidence received.

3. A statenent of matters officially recognized

4., Proffers of proof and objections and rulings
t her eon.

5. Matters placed on the record after an ex parte
conmuni cat i on.

6. The witten decision of the adninistrative |aw
judge presiding at the final hearing.

7. The official transcript of the final hearing.

(e) The agency shall accurately and conpletely
preserve all testinony in the proceedi ng and, upon request by
any party, shall make a full or partial transcript avail able
at no nore than actual cost.

9
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(f) The decision of the adm nistrative |aw judge shal
be rendered within 30 days after the conclusion of the fina

hearing or the filing of the transcript thereof, whichever is
later. The administrative | aw judge's recomended order

leei-si-on—whi-ch—shaH—be—final . o
jdti-etab—reviewunder—s—3126-68,shal | i nclude the foll ow ng:

1. Findings of fact based exclusively on the evidence

of record and matters officially recognized.

2. Concl usions of |aw

3. Inposition of a fine or penalty, if applicable.

4. Any other information required by law or rule to be
contained in a final order.

(g) The parties may file exceptions to the

adm nistrative |law judge's recommended order within 10 days

after its issuance and responses nmay be filed within 5 days of

t he exceptions. The agency shall issue the final order within

30 days after the issuance of the admnistrative | aw judge's

reconmrended or der . Fer—a—period—of—2—years—{FoHowng—October

1+—1996—the—diviston—shat—maintatn—a+egi-ster—of—the—total

Section 4. Subsection (8) of section 373.1501, Florida
Statutes, is anended to read:

373.1501 South Florida Water Managenent District as
| ocal sponsor. --

(8) Final agency action with regard to any project
conponent subject to s. 373.026(8)(b) shall be taken by the
departnent. Actions taken by the district pursuant to
subsection (5) shall not be considered final agency action
Any petition for formal proceedings filed pursuant to ss.

120. 569 and 120.57 shall require a hearing under the expedited
10
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surrary hearing provisions of s. 120.574, which shall be
mandat ory. The final hearing under this section shall be held
within 30 days after receipt of the petition by the Division
of Adm nistrative Hearings.

Section 5. Paragraph (g) of subsection (2) of section
403.088, Florida Statutes, is anended to read:

403.088 Water pollution operation permts;
conditions. --

(2)

(g) The Legislature finds that the restoration of the
Ever gl ades Protection Area, including the construction,
operation, and mai ntenance of stormmater treatnent areas
(STAs) is in the public interest. Accordingly, whenever a
facility to be constructed, operated, or mmintained in
accordance with s. 373.4592 is subjected to permtting
requi rements pursuant to chapter 373 or this chapter, and the
i ssuance of the initial permt for a new source, a new
di scharger, or a recommencing di scharger is subjected to a
request for hearing pursuant to s. 120.569, the adm nistrative
| aw j udge nay, upon notion by the pernmittee, issue a
reconmended order to the secretary who, within 5 days, shal
i ssue an order authorizing the interimconstruction
operation, and mai ntenance of the facility if it conplies with
all uncontested conditions of the proposed permt and al
ot her conditions recommended by the administrative | aw judge
during the period until the final agency action on the permit.

1. An order authorizing such interimconstruction
operation, and mai ntenance shall be granted if requested by
notion and no party opposes it.

2. If a party to the adninistrative hearing pursuant
to ss. 120.569 and 120.57 opposes the notion, the
11
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adm nistrative |law judge shall issue a reconrended order

granting the nmotion if the adnmnistrative |aw judge finds
t hat :

a. The facility is |likely to receive the pernit; and

b. The environnent will not be irreparably harnmed by
the construction, operation, or nmaintenance of the facility
pendi ng final agency action on the pernit.

3. Prior to granting a contested notion for interim
construction, operation, or maintenance of a facility
aut hori zed by s. 373.4592, the admi nistrative |aw judge shal
conduct a hearing using the expedited sumrary hearing process
defined in s. 120.574, which shall be mandatory for notions
made pursuant to this paragraph. Notwi thstanding the
provisions of s. 120.574(1), expedited suwimary hearing
proceedi ngs for these facilities shall begin within 30 days of
the notion nade by the pernittee. Wthin 15 days of the
concl usi on of the expedited summrary proceedi ng, the
adm nistrative |law judge shall issue a reconrended order
ei ther denying or approving interimconstruction, operation
or mai ntenance of the facility, which shall be subnmitted to
the secretary who shall within 5 days thereafter, enter an
order granting or denying interimconstruction operation or
mai nt enance of the facility. The order shall remain in effect
until final agency action is taken on the permt.

Section 6. Subsections (8), (13), and (15) of section
403.973, Florida Statutes, are anended to read:

403.973 Expedited permtting; conprehensive plan
amendnents. - -

(8) At the option of the participating |oca
governnent, appeals of its final approval for a project may be
pursuant to the expedited sumrary hearing provisions of s.

12
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1| 120.574, pursuant to subsection (15), or pursuant to other

2 | appell ate processes available to the | ocal governnment. The

3| local government's decision to enter into an expedited a

4 | surmraty hearing nust be made as provided in s. 120.574 or in
5| the nenorandum of agreenent.

6 (13) The applicant, the regional pernmt action team
7| and participating |local governnents nay agree to incorporate
8| into a single docunent the pernmits, |icenses, and approvals

9| that are obtained through the expedited pernmit process. This
10 | consolidated permt is subject to the expedited sumrary

11 | hearing provisions set forth in subsection (15).

12 (15) The expedited hearing process as provided for in
13| s. 120.574 shall be used with regard to challenges to state
14 | agency action in the expedited pernmitting process for projects
15 | processed under this section. Notwithstanding s. 120.574, use
16 | of the expedited hearing process does not require consent of
17 | the affected agency or a determination by the adninistrative
18| law judge as to its propriety; however, the hearing schedul e
19 | may be extended by witten agreenent of all parties. are

24 | t+he—state—ageney—ln those proceedi ngs where the action of

25| only one agency of the state is challenged, the agency of the
26 | state shall issue the final order within 10 worki ng days of

27 | receipt of the administrative |aw judge's recommended order

28 | I n those proceedi ngs where the actions of nore than one agency
29 | of the state are chall enged, the Governor shall issue the

30| final order within 10 working days of receipt of the

31| adnministrative |law judge's recommended order. The

13
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1| participating agencies of the state nay opt at the prelimnary
2 | hearing conference to allow the adm nistrative |aw judge's

3| decision to constitute the final agency action. If a

4 | participating |ocal governnment agrees to participate in the

5 | expedi t ed sumrary hearing provisions of s. 120.574 for

6 | purposes of review of |ocal governnent conprehensive plan

7 | amrendnents, s. 163.3184(9) and (10) apply.

8 Section 7. Subsection (14) of section 408. 7056,

9| Florida Statutes, is anended to read:

10 408. 7056 St atewi de Provider and Subscri ber Assistance
11| Program - -

12 (14) A proposed order issued by the agency or

13 | departnent which only requires the nanaged care entity to take
14 | a specific action under subsection (7) is subject to an

15 | expedi t ed a—surary hearing in accordance with s. 120.574,

16 | unless all of the parties agree otherwise. |f the nanaged care
17 | entity does not prevail at the hearing, the nmanaged care

18 | entity nust pay reasonable costs and attorney's fees of the

19 | agency or the departnent incurred in that proceeding.

20 Section 8. Subsections (1) and (5) of section 120.542
21| Florida Statutes, are anended to read

22 120.542 Variances and wai vers. - -

23 (1) Strict application of unifornmy applicable rule

24 | requirenents can lead to unreasonable, unfair, and unintended
25| results in particular instances. The Legislature finds that it
26 | is appropriate in such cases to adopt a procedure for agencies
27| to provide relief to persons who are substantially affected by
28 | an agency rul e stubjeet—to—+egutation. A public enployee is not
29 | a person who is substantially affected by agency rul e subjeet
30 | to—+egutation under this section for the purpose of

31| petitioning for a variance or waiver to a rule that affects

14
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that public enployee in his or her capacity as a public

enpl oyee. Agencies are authorized to grant variances and

wai vers to requirenents of their rules consistent with this
section and with rul es adopted under the authority of this
section. An agency may linmt the duration of any grant of a
vari ance or waiver or otherw se inpose conditions on the grant
only to the extent necessary for the purpose of the underlying
statute to be achieved. This section does not authorize
agencies to grant variances or waivers to statutes or to rules
required by the Federal Governnment for the agency's

i npl erentation or retention of any federally approved or

del egat ed program except as all owed by the program or when
the variance or waiver is also approved by the appropriate
agency of the Federal Governnent. This section is

suppl enental to, and does not abrogate, the variance and

wai ver provisions in any other statute.

(5) A person who is substantially affected subjeet—to

regutation by an agency rule may file a petition with that
agency, with a copy to the conmttee, requesting a variance or

wai ver fromthe agency's rule. 1In addition to any
requi rements nmandated by the uniformrules, each petition
shal | specify:

(a) The rule fromwhich a variance or waiver is
r equest ed.

(b) The type of action requested.

(c) The specific facts that would justify a waiver or
vari ance for the petitioner

(d) The reason why the variance or the waiver
requested woul d serve the purposes of the underlying statute.

Section 9. Paragraph (a) of subsection (4) of section
120.595, Florida Statutes, is anended to read:

15
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120.595 Attorney's fees.--

(4) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.56(4). --

(a) Upon entry of a final order that all or part of an
agency statenent violates s. 120.54(1)(a), the adm nistrative
| aw judge shall award reasonabl e costs and reasonabl e
attorney's fees to the petitioner, unless the agency
denonstrates that the statenent is required by the Federa
Governnent to inplenment or retain a del egated or approved
programor to neet a condition to receipt of federal funds.
Not wi t hst andi ng any ot her provision of lawto the contrary, if

an agency publishes a proposed rule as described in s.
120.56(4) (e) nore than 15 days after the date on which the
petition is filed and a final order has not been entered

because t he agency has proceeded to rulenmaking or a fina

order has been entered in favor of the agency solely because

t he agency has proceeded to rul enaking and has effectively

relied upon s. 120.56(4)(e), the adninistrative | aw judge

shal | neverthel ess enter an order awarding the petitioner

reasonabl e attorney's fees and costs. Attorney's fees and

costs shall not be awarded if the agency prevails that the

agency statenent does not violate s. 120.54(1)(a).
Section 10. Subsection (1) of section 373.114, Florida
Statutes, is anended to read:

373.114 Land and Water Adjudi catory Comm ssion; review
of district rules and orders; department review of district
rul es. --

(1) Except as provided in subsection (2), the Governor
and Cabinet, sitting as the Land and Water Adjudicatory
Conmi ssi on, have the exclusive authority to review any order
or rule of a water managenent district, other than a rule

16
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relating to an internal procedure of the district or an order
resulting froma s. 120.69 or s. 120.57 evidentiary heari ng,

to ensure consistency with the provisions and purposes of this
chapter. Subsequent to the legislative ratification of the

del i neati on net hodol ogy pursuant to s. 373.421(1), this
subsection also shall apply to an order of the departnent, or
a |l ocal governnent exercising delegated authority, pursuant to
ss. 373.403-373.443, except an order pertaining to activities
or operations subject to conceptual plan approval pursuant to
chapter 378.

(a) Such review nmay be initiated by the departnent or
by a party to the proceeding below by filing a request for
review with the Land and Wat er Adjudi catory Conm ssion and
serving a copy on the departnent and on any person naned in
the rule or order within 20 days after adoption of the rule or
the rendering of the order. For the purposes of this section
the term"party" neans any affected person who submitted ora
or witten testinony, sworn or unsworn, of a substantive
nature which stated with particularity objections to or
support for the rule or order that are cognizable within the
scope of the provisions and purposes of this chapter, or any
person who participated as a party in a proceeding instituted
pursuant to chapter 120. |In order for the comr ssion to
accept a request for reviewinitiated by a party below, with
regard to a specific order, four nenbers of the conmm ssion
nust determine on the basis of the record bel ow that the
activity authorized by the order would substantially affect
nat ural resources of statew de or regional significance.
Revi ew of an order nay also be accepted if four nenbers of the
conmi ssion deternine that the order raises issues of policy,
statutory interpretation, or rule interpretation that have

17
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regional or statew de significance fromthe standpoint of
agency precedent. The party requesting the conmission to
review an order nust allege with particularity, and the
comm ssion nust find, that:

1. The order is in conflict with statutory
requi renents; or

2. The order is in conflict with the requirenents of a
duly adopted rul e.

(b) Review by the Land and Water Adjudicatory
Conmi ssion is appellate in nature and shall be based solely on
the record below. |f there was no evidentiary admnistrative
proceedi ng bel ow, the facts contained in the proposed agency
action, including any technical staff report, shall be deened
undi sputed. The matter shall be heard by the comm ssion not
nore than 60 days after recei pt of the request for review
unl ess wai ved by the parti es.

(c) If the Land and Water Adjudi catory Conm ssion
determi nes that a rule of a water nmanagenent district is not
consistent with the provisions and purposes of this chapter
it may require the water nmanagenent district to initiate
rul emaki ng proceedings to anend or repeal the rule. [If the
conmi ssion deternmines that an order is not consistent with the
provi sions and purposes of this chapter, the conm ssion nay
rescind or nodify the order or renand the proceeding for
further action consistent with the order of the Land and Wter
Adj udi catory Conmission only if the conmi ssion determ nes that
the activity authorized by the order would substantially
af fect natural resources of statew de or regiona
significance. In the case of an order which does not itself
substantially affect natural resources of statew de or
regi onal significance, but which raises issues of policy that
18
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have regional or statew de significance fromthe standpoint of
agency precedent, the conmission nmay direct the district to
initiate rulemaking to anmend its rules to assure that future
actions are consistent with the provisions and purposes of
this chapter wi thout nodifying the order

(d) In areview under this section of a construction
permt issued pursuant to a conceptual pernmit under part 1V,
whi ch conceptual pernmit is issued after July 1, 1993, a party
to the review nmay not raise an i ssue which was or coul d have
been raised in a review of the conceptual permt under this
secti on.

(e) A request for review under this section shall not
be a precondition to the seeking of judicial review pursuant
to s. 120.68 or the seeking of an adninistrative determnation
of rule validity pursuant to s. 120. 56.

(f) The Florida Land and Water Adjudi catory Comn ssion
may adopt rules to set forth its procedures for review ng an
order or rule of a water nmanagenent district consistent with
the provisions of this section.

(g) For the purpose of this section, it shall be
presunmed that activity authorized by an order will not affect
resources of statew de or regional significance if the
proposed activity:

1. Cccupies an area less than 10 acres in size, and

2. Does not create inpervious surfaces greater than 2
acres in size, and

3. Is not located within 550 feet of the shoreline of
a naned body of water designated as Qutstanding Florida
VWaters, and

4. Does not adversely affect threatened or endangered
speci es.

19
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1

2 | This paragraph shall not operate to hold that any activity

3| that exceeds these |linmts is presuned to affect resources of
4| statewi de or regional significance. The deternination of

5| whether an activity will substantially affect resources of

6 | statewide or regional significance shall be nade on a

7 | case-by-case basis, based upon facts contained in the record
8 | bel ow.

9 Section 11. Section 373.4141, Florida Statutes, is

10 | anended to read:

11 373.4141 Permts; processing.--

12 (1) Wthin 30 days after receipt of an application for
13| a pernmit under this part, the departnent or the water

14 | managenent district shall review the application and shal

15| request subnittal of all additional information the departnent
16 | or the water managenent district is permitted by law to

17 | require. |If the applicant believes any request for additiona
18 | information is not authorized by law or rule, the applicant
19 | may request a hearing pursuant to s. 120.57. Wthin 30 days
20| after receipt of such additional information, the departnent
21| or water managenent district shall review it and nmay request
22 | only that information needed to clarify such additiona
23| information or to answer new questions raised by or directly
24 | related to such additional information. |f the applicant
25| believes the request of the departnent or water nanagenent
26 | district for such additional information is not authorized by
27 | law or rule, the departnent or water nanagenent district, at
28 | the applicant's request, shall proceed to process the permt
29 | applicati on.
30 (2) A pernit shall be approved or denied within 90
31| days after receipt of the original application, the last item

20
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of tinely requested additional material, or the applicant's

written request to begin processing the permt application
(3) When the pernit application is deened conpl ete

pursuant to this subsection, or when the applicant declines to

provide additional information and denands that the agency

proceed to process the permt application, the applicant may

el ect to publish notice of the application and request that

the departnent or water managenent district mail a notice to

every person who has submitted a request for such notice that

a permt is being processed, and may be the subject of fina

agency action, and all persons owning property within 500 feet

of the boundary of the proposed project. The departnent or

district shall maintain a permanent |ist of persons requesting

such notices, and shall regularly update this list. Once each

year, in a newspaper of general circulation in each county,

the departnent and respective district shall publish a notice

i ndi cating that persons who wish to be notified of such pernit

applications may subnit a witten request for such notices to

the departnent or district. Each nailed notice shall include:

(a) A description of the project, pernit

identification nunber, identity of the applicant, and the

wat er body or wetland area that is inpacted by the project.

(b) The nunber of acres of wetland inpacted, if known,

or a statenent that wetlands will or will not be inpacted, if

t he exact acreage i s unknown.

(c) Reproduction of a vicinity map showi ng the

| ocation of the project.

(d) A statenent of whether or not the project wll

i npact the habitat of endangered or threatened species, if

known, or a statenent that such inpacts have not been

determned if this information is not avail abl e.
21
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(4) In order to establish a presunption of eligibility

to seek a formal proceeding pursuant to ss. 120.569 and
120.57, or s. 403.412(5), any substantially affected
petitioner nust have submitted witten coments,

reconmendations, or objections to the departnent or district

prior to the decision of the departnent or district to

finalize agency action or, in the alternative, in the case of

a district, submtted oral coments to the district's

governi ng board. Failure of any substantially affected

petitioner to participate in agency deliberations by providing

witten comments, recommendations, or objections to the

departnment or district prior to its decision to finalize

agency action shall be considered by the adninistrative | aw

judge in any subsequent fornal proceeding as evidence that a

petitioner is not a substantially affected party, and the

petitioner shall be deened to have waived its right to an

adm ni strative hearing unless good cause is presented

regarding the |l ack of participation.

(5) The party who objects to the i ntended agency

action bears the burden of going forward with the evi dence and

t he burden of persuasion

(6) The Division of Adnministrative Hearings shal

conduct a final hearing on a permit application under this
part chal l enged pursuant to ss. 120.569 and 120.57 within 90
days after receipt by the division of the petition or request

for hearing; however, the hearing schedul e may be extended by

witten agreenent of all parties. During the pendency of the

admi ni strative proceedi ng, the departnent or the water

managenent district, as applicable, nmay authorize construction

activities that are not subject to the allegations contained

22
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in the petition or request for hearing initiating the

adm ni strative chal |l enge.

Section 12. Subsection (5) of section 403.412, Florida
Statutes, is anended to read:

403. 412 Environnental Protection Act.--

(5) In any administrative, licensing, or other

proceedi ngs authorized by law for the protection of the air,
wat er, or other natural resources of the state from pollution
i mpai rnent, or destruction, the Departnent of Legal Affairs, a
political subdivision or municipality of the state, or a
resident of this state shall have standing to intervene as a
party on the filing of a verified pleading asserting that the
activity, conduct, or product to be licensed or pernitted has
or will have the effect of inpairing, polluting, or otherw se
injuring the air, water, or other natural resources of the
state; however, a resident of this state who is not

substantially affected by the activity, conduct, or product

may not institute, initiate, petition, or request a proceedi ng
pursuant to s. 120.569 or s. 120.57.
Section 13. Paragraphs (b) and (c) of subsection (1)

of section 120.52, Florida Statutes, are anended to read:

120.52 Definitions.--As used in this act:

(1)

(b) Each:

1. State officer and state departnent, and each
departnmental unit described in s. 20.04.

2. State authority, including a regional water supply
aut hority.

3. State board.

4. State commission, including the Commi ssion on
Et hics and the Fish and Wldlife Conservation Conmi ssi on when

23
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acting pursuant to statutory authority derived fromthe
Legi sl ature.

5. Regional planning agency.

6. Milticounty special district with a majority of its
governi ng board conpri sed of nonel ected persons.

7. Educational units.

(c) Each other unit of governnment in the state,
i ncluding counties and nunicipalities and units of |oca

governnent having jurisdiction only in one county or part

thereof, to the extent they are expressly nmade subject to this
act by general or special |aw or existing judicial decisions.

This definition does not include any |l egal entity or agency
created in whole or in part pursuant to chapter 361, part 11,
an expressway authority pursuant to chapter 348, any |egal or
admnistrative entity created by an interlocal agreenent
pursuant to s. 163.01(7), unless any party to such agreenent
is otherwise an agency as defined in this subsection, or any
mul ticounty special district with a majority of its governing
board conprised of elected persons; however, this definition
shal |l include a regional water supply authority.

Section 14. This act shall take effect upon beconming a
| aw.

24
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBsggggITUTE FOR

Revi ses the nediation provisions to expressly agply to agency
action under parts Il _and IV of chapter 373, F,S,, and_ part

VII1 of chapter_ 403, F.S, and renpves the provision which
otentially sub{ects a party to attorney's fees and costs when
here is no settlenent at nediation.

Revi ses the expedited heari ?_pFOVISIonS to provide that
after the parties file exceP ions to the adm nistrative | aw

{udge‘s reconmended order, the parties may file restnses to
he“exceptions within 5 days of filing of the exceptions

Revi ses the expedited hearing provisions pertaining to
expedited permtting in conprehensive Blan anmendnents to
provide that the hearing schedul e nay be extended by witten

agreenent of all parties.

Adds a new section to the bill which anends s. 120,542, F.S.

8ﬁrtaln|nﬂ to var|ances and waivers fromrule requirenents.
anges the standing requirenent so that persons seeking

vari ances or waiverS nust be persons substantially affecCted by

an agency rul e.

Reviews the attorney's fees provision for challenges to agency
action pursuant to s. 120.56?4), F.S., to provide™that onée of
the situations where attorney's fees shall be awarded to the
petitioner is when an agency publishes a rule nore than 15
days after the date the petition is filed and a final order
has not  been entered because the agency has proceeded to

rul emaki ng.

Adds a new subsection to the bill which anends s. 373. 114,

S., pertaining to the Land and Water Adjudicatory ]
Comm ssion, which is conprised of the Governor and” Cabi net.
The anendnent provides that the Conm ssion does not have
authority to review orders of water managenent districts which
&SSUIt fLog\an evidentiary proceedi ng under ss. 120.69 or

SubstantlaII¥ revises the provisions pertaining to the

groceSS|ng of permts b¥ wat er managenent districts under s.

73.4141, "F. S., in the follow ng manner

-- After the application for the permt is deened conplete
or the applicant declines to provide additiona
information, the applicant nmay publish notice of the
application and request the departnent or water
mahagenent district to mail a notice to ever erson who
has requested such notice, and nmay be subject to the
final agency action, and all property owners wthin 500
feet of "the” proposed project.

- - The departnent or district shall maintain a pernmanent
Iist of persons requesting notices. The departnent_ and
respective district shall “publish once each year, in a
newspaper of general circulation in each county, a ]
noti ce indicafing that pggsons may be placed on the |ist
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for receiving notice of permt applications. The notice
mai l ed_ to persons on the list nust include certain
prescribed i nformation.

- Creates a pre nPtlon that a petitioner is not a
substantially affected part and has waived its r|?ht to
an adm ni strative hearln? the petitioner has no
submitted witten comments, recomendations, or
ob{ectlons prior to the decision to finalize agency
action

- Renpves the rovi sion that applications approved or
deni ed by wo-thirds vote carry a presunption o
iggrg%tnesg in any proceedi ng pursuant to ss. 120.569 or

- Amends the provision requiring final hearlngs to be hel d
within 90 days of the request “for a final hearlng
provide that the hearing schedul e nay be extende
agreed to in witing by the partie

Adds a neM/sectlon to the bill, which anends s, 403. 412F5)
F.S., BFOVIde that residents who are not substanti al y
affected the activity inpairing, polluting, or otherw se

r,. or other " natural reSource may not
initiate, petition, or reguest a proceedi ng
9, or 120.5

Adds a new section to the bill which anends s. 120.52, F.S.
to clarify that the definition of agency neans each state
authority, state board, state conm Ssi on, Y un|t of | oca
overnment having jurisdiction only in one coun y art
hereof to the extent it_is expressly nmade subject to ch 120,
RS by general or special |law or eXisting judicial
eci si ons.
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