Florida Senate - 2000 SB 2618
By Senator Diaz-Bal art

41- 1536A- 00
1 A bill to be entitled
2 An act relating to state procurenent; anendi ng
3 S. 287.094, F.S.; revising provisions relating
4 to mnority business enterprise prograns;
5 providing for revoking the certification of
6 certain mnority businesses under certain
7 ci rcunstances; providing exceptions;
8 prohi biting agenci es from denyi ng contractors,
9 firnms, or individuals an opportunity to conpete
10 in public procurenent of commodities and
11 servi ces under certain circunstances; providing
12 for filing of certain conplaints; providing
13 procedures and requirenents; providing a
14 penalty for certain discrimnation; anending s.
15 287.0943, F.S.; requiring the Ofice of
16 Supplier Diversity to accept certain businesses
17 as certified mnority businesses for certain
18 pur poses under certain circunstances; revising
19 criteria for certification of mnority business
20 enterprises; requiring businesses to conply
21 with state licensing requirenents for certain
22 certification; providing for review or audit of
23 certai n businesses under certain circunstances;
24 providing for randomreviews or audits of
25 certain business by the Ofice of Supplier
26 Diversity; authorizing the Auditor General to
27 review or audit certain mnority businesses for
28 certain purposes; transferring the Mnority
29 Busi ness Advocacy and Assistance O fice from
30 t he Departnent of Labor and Enpl oynent Security
31 to the Departnent of Managenent Services and
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renaning the office as the Ofice of Supplier
Diversity; amending s. 287.09451, F.S., to
conformto such transfer and renamn ng; anendi ng
s. 288.703, F.S.; revising certain definitions;
creating s. 287.134, F.S.; providing
definitions; prohibiting certain entities or
affiliates frombidding on certain contracts;
prohibiting public entities from accepting
certain bids from awarding certain contracts
to, or transacting business with certain
entities; requiring invitations to bid,
requests for proposals, and certain witten
contracts to contain notice of provisions;
provi di ng requi renments, procedures, and
limtations for determ nations of
discrimnation by certain entities; providing
for notice and adm ni strative hearings;
providing for nonapplication to certain
activities; amending ss. 17.11, 255.102,
287.012, 287.042, 287.057, and 287.9431, F.S.
to conform providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 287.094, Florida Statutes, is
amended to read:

287.094 Mnority business enterprise prograns; penalty
for discrimnation and fal se representation. --

(1) It is unlawful for any individual to falsely claim
to be represent any entity as a ninority business enterprise
for purposes of qualifying for certification with any
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governnental certifying organization as a mnority business

enterprise in order to participate under a programof a state
agency which is designed to assist certified mnority business

enterprises in the receipt of contracts with the agency for
the provision of goods or services. The certification of any

contractor, firm or individual obtained by such fal se

representation shall be pernmanently revoked and the entity

shal |l be barred from doi ng business with state governnent for

a period of 36 nmonths. Any person who violates this section is

guilty of a felony of the second degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.

(2) Any contractor, firm or individual which falsely
represents to an agency or to a contractor, pursuant to a
state contract, that it is a certified mnority business
enterprise or which represents that it will use the services
or comodities of a certified mnority business enterprise and
subsequently does not do so shall be in breach of contract.
Upon deternmination that a breach has occurred, all paynents
under the contract nmay be i medi ately suspended. The
contractor or firmmy show that it attenpted through
reasonabl e and obj ective neans and in good faith to conply
with the ternms of the contract relating to mnority business
enterprises but was unable to conply. |If the agency determ nes
that the contractor or firmdid not act in good faith, al
anounts paid to the contractor or firmunder the state
contract intended for expenditure with the certified nminority
busi ness enterprises shall be forfeited and recoverable by the
Departnent of Legal Affairs. In addition, the contract nmay be
resci nded and the agency may return all goods received and
recover all anmounts paid under the contract.
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(3) Any Ne contractor, firm or individual shall be
barred from doi ng busi ness with state governnent for a period

of 36 nonths, and shall be permanently disqualified from doing

busi ness with state governnment as a certified nmnority

busi ness enterprise, if guaHfiedfor—36ronthstobidon
. : I o F F . I
serviees—purstant—to—s—287+-055—awarded—by—an—agency—after—the
e I . I I ¢ ividalt

f olsel ey L Lt ed . s
enterprise—ofr the office has determ ned that the contractor

firm or individual has not acted in good faith to fulfill the

terns of a contract calling for it to use the services or
commodities of a certified minority business enterprise. |f
the Departnent of Legal Affairs, agency final order, or a

court of |aw determ nes er—a—court—oftaw-adjudges that a

person was involved in a violation of this section, knew about

such violation, or collaborated with a contractor or firmin
such violation, the person, or any contractor or firmthe

person is enployed by or affiliated with, shall be barred from

doi ng business with state governnent for a period of at |east

36 nont hs shatH—not—be—a—equati-fed—vendor—for—thestatefor—at
I I bid . F I

o : : . I . . .

ed] F e . . . e

(4) No agency shall deny any contractor, firm or

individual a fair opportunity to conpete in the public

procurenent of commpbdities and services based on race,

national origin, gender, religion, or physical disability,

whi ch for purposes of this subsection constitutes prohibited

discrimnation. Conplaints alleging prohibited discrinination

by an agency in its public procurenent may be filed with the
4
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Ofice of Supplier Diversity within 60 days after the facts

giving rise to the conplaint are known, or reasonably shoul d

have been di scovered. Any conplaint shall be filed in

writing, and nust set forth the specific facts giving rise to

the claimof prohibited discrinination. The Ofice of

Supplier Diversity shall, within 10 days, refer the conpl ai nt

to the Inspector General for the agency that is the subject of

the conplaint, who shall coordinate a pronpt investigation and

issue witten findings of fact. These findings shall be

reviewed by the Chief Inspector General or his or her

desi gnee, who is authorized to conduct any further

i nvestigati on deened necessary or appropriate. Upon a fina

determ nation that an agency has abused its discretion by

engaging in prohibited discrimnation, the Chief |nspector

Ceneral shall refer any state enpl oyee determ ned to have

participated in the prohibited discrimnation for disciplinary

action in accordance with Chapter 60K(9), Florida

Adm ni strative Code, and subsequently enacted rules, up to and

i ncluding ternination

(5) 4 The owner of a minority business enterprise

t hat has been found guilty under subsection (1) or subsection

(3)shall not attenpt to circunvent this section by creating a

new busi ness entity for the purposes of attenpting to transact
business in this state ecofporate—structure

Section 2. Section 287.0943, Florida Statutes, is
amended to read:

287.0943 Certification of minority business
enterprises. --
(1) A business certified by any | ocal governnental

jurisdiction or organi zation shall be accepted by the

Departnent of Managenent Services, Ofice of Supplier
5
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1| Diversity, as a certified ninority business enterprise for

2 | purposes of doing business with state governnent when the

3| Ofice of Supplier Diversity deternmnes that the state's

4 | minority business enterprise certification criteria are

5| applied in the local certification process.

6 (2)tH)y(a) The office is hereby directed to convene a

7] "Mnority Business Certification Task Force." The task force
8 | shall neet as often as necessary, but no less frequently than
9 | annual | vy.

10 (b) The task force shall be regionally bal anced and
11 | conprised of officials representing the departnent, counties,
12 | nunicipalities, school boards, special districts, and other
13 | political subdivisions of the state who admninister prograns to
14 | assist minority businesses in procurenent or devel opnent in
15 | gover nnent - sponsor ed prograns. The fol |l owi ng organi zati ons nay
16 | appoi nt two nenbers each of the task force who fit the

17 | descri ption above:

18 1. The Florida League of Cities, Inc

19 2. The Florida Association of Counties.

20 3. The Florida School Boards Associ ation, |nc.

21 4. The Association of Special Districts.

22 5. The Florida Association of Mnority Business

23| Enterprise Oficials.

24 6. The Florida Association of Governnent Purchasing
25| Oficials.

26

27 | I n addition, the MnorttyBusiness—Advocacy—and—Assistance
28| O fice of Supplier Diversity shall appoint seven nenbers

29 | consisting of three representatives of minority business

30| enterprises, two officials of the office, and two at-I|arge

31| nenbers to ensure bal ance regional—¢gender—racial—and—ethnie
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chai rperson of the Legislative Conmittee on |ntergovernnental
Rel ati ons or a designee shall be a nenber of the task force,
ex officio. A quorumshall consist of one-third of the current
nmenbers, and the task force may take action by majority vote.
Any vacancy may only be filled by the organi zati on or agency
originally authorized to appoint the position

(c) The purpose of the task force will be to propose
uniformcriteria and procedures by which participating
entities and organi zations can qualify businesses to
participate in procurenent or contracting prograns as
certified mnority business enterprises in accordance with the

certification criteria established by | aw.

(d) Afinal list of the criteria and procedures
proposed by the task force shall be considered by the
secretary. The task force may seek technical assistance from
gual i fied providers of technical, business, and nmanageri al
expertise to ensure the reliability of the certification
criteria devel oped.

(e) In assessing the status of ownership and control
certification criteria shall, at a m ni mum

1. Link ownership by a minority person, as defined in
s. 288.703(3), or as dictated by the legal obligations of a
certifying organi zation, to day-to-day control and fi nancial
risk by the qualifying mnority owner, and to denonstrated

experti se H-eensure of a minority owner in any trade or
profession that the mnority business enterprise will offer to

the state when certifi edi—however—the—minority—+H-censehotder
need—rnot—be—the—cont+rotHng—owrer—of—the—enterprise—but—nust
hetd—an—ownership—interest—Mrority—business—enterprises
presentty—certifed—bythestate—wi—not—besubject—to—the

7
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of—this—aet. Busi nesses nust conply with all state licensing

requirenments prior to becomng certified as a nmnority

busi ness enterpri se.

2. |If present ownership was obtained by transfer
require the mnority person on whomeligibility is based to
have owned at | east 51 percent of the applicant firmfor a
m ni nrum of 2 years, when any previous majority ownership
interest in the firmwas by a nonninority who is or was a
relative, fornmer enployer, or current enployer of the ninority
person on whomeligibility is based. This requirenent shal
not apply to minority persons who are otherw se eligible who
take a 51-percent-or-greater interest in a firmthat requires
professional licensure to operate and who will be the
qgualifying licenseholder for the firmwhen certified. A
transfer nade within a related inmediate famly group froma
nonm nority person to a mnority person in order to establish
ownership by a minority person shall be deened to have been
made solely for purposes of satisfying certification criteria
and shall render such ownership invalid for purposes of
qgual i fying for such certification if the conbined total net
asset value of all nenbers of such fam |y group exceeds $1
mllion. For purposes of this subparagraph, the term"rel ated
i mediate fanmily group” neans one or nore children under 16
years of age and a parent of such children or the spouse of
such parent residing in the sane house or living unit.

3. Require that prospective certified ninority
busi ness enterprises be currently perfornmng or seeking to

perform a useful business function. A "useful business

function" is defined as a business function which results in

the provision of materials, supplies, equipnent, or services
8

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O~ DN PP

W WNNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O U0~ WNIERPLO O N D WNPRER O

Florida Senate - 2000 SB 2618
41- 153

ri
1536A- 00

to custoners ether—than——state—or—tocal—government. Acting as a

conduit to transfer funds to a nonm nority business does not
constitute a useful business function unless it is done so in
a normal industry practice. As used in this section, the term
"acting as a conduit" neans, in part, not acting as a regul ar
deal er by making sales of material, goods, or supplies from
items bought, kept in stock, and regularly sold to the public
in the usual course of business. Brokers, nmanufacturer's
representatives, sales representatives, and nonstocking
distributors are considered as conduits that do not performa
useful business function, unless normal industry practice
di ct at es.

(f) When a business receives paynents or awards

exceedi ng $100,000 in one fiscal year, a reviewaudit will be
conducted within 2 years. |n addition, randomreviews/audits
will be conducted as deened appropriate by the Ofice of

Suppl i er Diversity. The—eertiHecati-onprocedures—shoutd
nebtde. . . - . s
. I » heludedi I . e
I e . I i chedt I hod F
I e . F " I L

(g) The certification criteria approved by the task

force and adopted by the Departnent of Managenent Services

tabor—and—Erptoyrent—Seecuri+ty shall be included in a statew de

and interlocal agreenent as defined in s. 287.09431 and, in

accordance with s. 163.01, shall be executed according to the
terms included therein.

(h) The certification procedures should allow an
appl i cant seeking certification to designate on the
application formthe information the applicant considers to be
proprietary, confidential business information. As used in

9
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this paragraph, "proprietary, confidential business
information" includes, but is not linmted to, any information
that woul d be exenpt from public inspection pursuant to the
provisions of s. 119.07(3); trade secrets; internal auditing
controls and reports; contract costs; or other information the
di scl osure of which would injure the affected party in the
mar ket pl ace or otherwi se violate s. 286.041. The executor in
recei pt of the application shall issue witten and fina
notice of any information for which noninspection is requested
but not provided for by |aw.
(i) A business that is certified under the provisions
of the statewide and interlocal agreenent shall be deened a
certified mnority enterprise in all jurisdictions or
organi zations where the agreenent is in effect, and that
busi ness is deened avail able to do busi ness as such within any
such jurisdiction or with any such organi zati on statew de. A
state agenci es nmust accept minority business enterprises
certified in accordance with the statew de and interloca
agreenent of s. 287.09431, and that business shall also be
deened a "certified nmnority business enterprise" as defined
ins. 288.703. However, any governnental jurisdiction or
organi zation that adninisters a mnority business purchasing
program nay reserve the right to establish further
certification procedures necessary to conply with federal |aw
(j) The statewide and interlocal agreenent shall be
gui ded by the ternms and conditions found therein and may be
anended at any neeting of the task force and subsequently
adopted by the secretary of the Departnment of Managenent
Servi ces tabor—and—Enpteyrent—Security. The anended agr eenent
nmust be enacted, initialed, and legally executed by at |east
two-thirds of the certifying entities party to the existing
10
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agreenent and adopted by the state as originally executed in
order to bind the certifying entity.

(k) The task force shall neet for the first tinme no
| ater than 45 days after the effective date of this act.

(3)t2)y(a) The office shall review and eval uate the
certification prograns and procedures of all prospective
executors of the statewide and interlocal agreenent to
determine if their prograns exhibit the capacity to neet the
standards of the agreenent.

(b) The evaluations shall, at a nininum consider: the
certifying entity's capacity to conduct investigations of
appl i cants seeking certification under the designated
criteria; the ability of the certifying entity to collect the
requisite data and to establish adequate protocol to store and
exchange said information anong the executors of the agreenent
and to provide adequate security to prevent unauthorized
access to information gathered during the certification
process; and the degree to which any |egal obligations or
suppl enental requirenents unique to the certifying entity
exceed the capacity of that entity to conduct certifications.

(c) Any firns certified by organi zations or
governnental entities determ ned not to neet the state

certification criteria standards—ef—the—agreernent shall not be

eligible to participate as certified mnority business

enterprises in the mnority business assistance prograns of

t he state er—of—the—executors—of—the—agreerent. For a period

of 1 year fromthe effective date of this legislation, the

executor of the statewide and interl ocal agreenent nmay el ect

to accept only mnority business enterprises certified

pursuant to criteria in place at the tine the agreenment was

signed. After the 1-year period, either party may elect to
11
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1| withdraw fromthe agreenment without further notice. Suech—=a

2 | Hrmrray—subsegquentty—appty—to—an—-executor—of—the—agreenent

3 | for—~certifiecation-

4 (d) Any organi zations or governnmental entities

5] determned by the office not to neet the standards of the

6 | agreenent shall not be eligible to execute the statew de and
7] interlocal agreenent as a participating organization unti

8 | approved by the office.

9 (e) Any participating programreceiving three or nore
10| challenges to its certification decisions pursuant to

11 | subsection (3) fromother organi zations that are executors to
12 | the statewide and interlocal agreenent, shall be subject to a
13 | review by the office, as provided in paragraphs (a) and (b),
14 | of the organi zation's capacity to performunder such agreenent
15| and in accordance with the core criteria established by the
16 | task force. The office shall subnmit a report to the secretary
17 | of the Departnent of Managenent Servi ces tabor—and—Enptoeynent
18 | Seeuri+ty regarding the results of the review

19 (f) The office shall maintain a directory of al

20 | executors of the statewide and interlocal agreenent. The

21 | directory should be conmunicated to the general public.

22 (4) 3y Acertification may be chall enged by any

23 | executor to the statewide and interlocal agreenent upon the
24 | grounds of failure by the certifying organization to adhere to
25| the adopted criteria or to the certifying organi zation's rul es
26 | and procedures, or on the grounds of a misrepresentation or
27 | fraud by the certified mnority business enterprise. The

28 | chal l enge shall proceed according to procedures specified in
29 | the agreenent.

30 (5)t4)y(a) The secretary of the Departnent of

31 | Managenent Servi ces taber—ant—Enrptoyrent—Seecurity shal

12
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1| execute the statewi de and interlocal agreenent established

2 | under s. 287.09431 on behalf of the state. The office shal

3| certify mnority business enterprises in accordance with the
4| laws of this state agreemsent and, by affidavit, shal

5| recertify such nmnority business enterprises not |less than

6 | once each year.

7 (b) The office shall contract with parties to the

8| statewide and interlocal agreenent to performonsite visits

9| associated with state certifications. The-Mnority—Business
10 . . - .

11

12

13

14 | ef—a—equati-fed—vendor—

15 (6)t5)y(a) The office shall maintain up-to-date records
16 | of all certified mnority business enterprises, as defined in
17 | s. 288.703, that—are—certifiedbyapartyto—thestatew-de—and
18 | intertocal—agreerent and of applications for certification

19 | that were denied and shall nake this list available to al

20 | agencies. The office shall, for statistical purposes, collect
21| and track subgroupi ngs of gender and nationality status for
22 | each certified mnority business enterprise. Agency spendi ng
23| shall also be tracked for these subgroups. The records may

24 | include information about mnority business enterprises that
25 | provide | egal services, auditing services, and health

26 | services. Agencies shall use this list in efforts to neet the
27 | minority business enterprise procurenent goals set forth in s.
28 | 289. 09451 289.0945.

29 (b) The office shall establish and administer a

30 | conmputerized data bank to carry out the requirenents of

31| paragraph (a), to be available to all executors of the

13
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statewi de and interlocal agreenent. Data nmintained in the
data bank shall be sufficient to allow each executor to
reasonably nonitor certifications it has issued.

(7)t6) The office shall identify mnority business
enterprises eligible for certification in all areas of state
services and comodities purchasing. The office may contract
with a private firmor other agency, if necessary, in seeking
to identify minority business enterprises for certification
Agenci es may request the office to identify certifiable
mnority business enterprises that are in the business of
providing a given service or conmodity; the office shal
respond to such requests and seek out such certifiable
m nority business enterprises.

(8)t#)- The office shall adopt rules necessary to
i mpl erent this section.

(9)8) State agencies shall conply with this act
except to the extent that the requirenments of this act are in
conflict with federal I|aw

(10) 9> Any transfer of ownership or permanent change
in the managenent and daily operations of a certified ninority
busi ness enterprise which may affect certification nust be
reported to the original certifying jurisdiction or entity and
to the office within 14 days of the transfer or change taking
place. In the event of a transfer of ownership, the transferee
seeking to do business with the state as a certified nminority
busi ness enterprise is responsible for such reporting. In the
event of a permanent change in the managenent and daily
operations, owners seeking to do business with the state as a
certified mnority business enterprise are responsible for
reporting such change to the office. Any person violating the
provi sions of this subsection shall be guilty of a m sdeneanor
14
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of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

(11) 26> To deter fraud in the programthe Auditor
General shall conduct randomreviews or audits of certified
m nority business enterprises mayt+eviewthese—certifecations
pursuant to s. 11.45.

(12) (1) Any executor of the statewi de and interloca
agreenent may revoke the certification or recertification of a

firmdoing business as a certified mnority business
enterprise if the nmnority business enterprise does not neet
the requirenents of the jurisdiction or certifying entity that
certified or recertified the firmas a certified ninority
busi ness enterprise, or the requirenents of subsection (1), s.
288.703, and any rule of the office or the Departnent of
Managenent Services or if the business acquired certification
or recertification by neans of falsely representing any entity
as a mnority business enterprise for purposes of qualifying
for certification or recertification.

(13) 2 Unl ess pernmanently revoked,a certified

m nority business enterprise for which certification or
recertification has been revoked nay not apply or reapply for
certification or recertification for a nininmum of 36 nonths

after the date of the notice of revocation
(14) ¥3)(a) Except for certification decisions issued
by the Ofice of Supplier Diversity, an executor to the

statewi de and interlocal agreenent shall, in accordance with
its rules and procedures:

1. Gdve reasonable notice to affected persons or
parties of its decision to deny certification based on failure
to neet eligibility requirenments of the statew de and

15
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1| interlocal agreenent of s. 287.09431, together with a sumary
2| of the grounds therefor

3 2. Gve affected persons or parties an opportunity, at
4] a convenient tinme and place, to present to the agency witten
5] or oral evidence in opposition to the action or of the

6 | executor's refusal to act.

7 3. Gve awitten explanation of any subsequent

8 | deci sion of the executor overruling the objections.

9 (b) An applicant that is denied nmnority business

10 | enterprise certification based on failure to neet eligibility
11 | requirenents of the statewi de and interlocal agreenent

12 | pursuant to s. 287.09431 nmay not reapply for certification or
13 | recertification until at least 6 nmonths after the date of the
14 | notice of the denial of certification or recertification

15 (15) (34) The office shall adopt rules in conpliance

16 | with this part.

17 Section 3. Effective July 1, 2000, the Mnority

18 | Busi ness Advocacy and Assistance Ofice is transferred by a
19 | type two transfer as defined in section 20.06(2), Florida

20| Statutes, fromthe Departnent of Labor and Enpl oynent Security
21| to the Departnment of Managenent Services and renaned as the
22 | Ofice of Supplier Diversity. The Executive Ofice of the

23 | Governor shall take the necessary actions to ensure the

24 | transfer of the budget, as appropriated, of the Mnority

25 | Busi ness Advocacy and Assistance Ofice fromthe Departnment of
26 | Labor and Enpl oynent Security to the Departnent of Managenent
27 | Servi ces.

28 Section 4. Section 287.09451, Florida Statutes, is

29 | anended to read:

30 287. 09451 MrnorityBusthess—Advocacy—ant—Asststance
31| Ofice of Supplier Diversity; powers, duties, and functions.--

16
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(1) The Legislature finds that there is evidence of a
systematic pattern of past and continuing racial
di scrimnation against nminority business enterprises and a
disparity in the availability and use of mnority business
enterprises in the state procurenent system It is deternined
to be a conpelling state interest to rectify such
discrimnation and disparity. Based upon statistical data
profiling this discrinmnation, the Legislature has enacted
race-consci ous and gender-conscious renedi al prograns to
ensure mnority participation in the economc life of the
state, in state contracts for the purchase of comvodities and
services, and in construction contracts. The purpose and
intent of this section is to increase participation by
m nority business enterprises acconplished by encouragi ng the
use of minority business enterprises and the entry of new and
diversified mnority business enterprises into the
mar ket pl ace

(2) The MrortyBusiness—Advocacy—and—Assistance

O fice of Supplier Diversity is established within the
Departnent of Managenent Servi ces tabor—and—Enptoyrent

Seetdri+ty to assist nminority business enterprises in beconing

suppliers of comobdities, services, and construction to state
gover nnment .
(3) The secretary shall appoint an executive director

for the Mmnertty Business—Advocacy and-Assistance O fice of

Supplier Diversity, who shall serve at the pleasure of the

secretary.

(4) The M-rnerity Business—Advecacyand—Asststanee

O fice of Supplier Diversity shall have the foll owi ng powers,

duties, and functions:

17

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNMNNNNRRRRRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N DWNPER O

Florida Senate - 2000 SB 2618
41- 1536A- 00

£

(a) To adopt rules to determ ne what constitutes a
"good faith effort" for purposes of state agency conpliance
with the mnority business enterprise procurenent goals set
forth in s. 287.042. Factors which shall be considered by the
M nority Business Enterprise Assistance Ofice in determnining
good faith effort shall include, but not be limted to:

1. Wether the agency schedul ed presolicitation or
prebid neetings for the purpose of informng mnority business
enterprises of contracting and subcontracti ng opportuniti es.

2. \Wiether the contractor advertised in genera
circulation, trade association, or mnority-focus nedia
concerning the subcontracting opportunities.

3. Wiether the agency effectively used services and
resources of available mnority comunity organi zations;
mnority contractors' groups; local, state, and federal
m nority business assistance offices; and other organizations
that provide assistance in the recruitnent and pl acenent of
mnority business enterprises or ninority persons.

4. \Whether the agency provided witten notice to a
reasonabl e nunber of minority business enterprises that their
interest in contracting with the agency was being solicited in
sufficient time to allowthe mnority business enterprises to
participate effectively.

(b) To adopt rules to determ ne what constitutes a
"good faith effort" for purposes of contractor conpliance with
contractual requirenents relating to the use of services or
commodities of a minority business enterprise under s.
287.094(2). Factors which shall be considered by the Muerity
Bustness—Advocacy—and—Assistance O fice of Supplier Diversity

in deternining whether a contractor has nmade good faith

efforts shall include, but not be limted to:
18
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1. Wether the contractor attended any presolicitation
or prebid neetings that were schedul ed by the agency to inform
mnority business enterprises of contracting and
subcontracti ng opportunities.

2. \Wiether the contractor advertised in genera
circulation, trade association, or mnority-focus nedia
concerning the subcontracting opportunities.

3. Wiether the contractor provided witten notice to a
reasonabl e nunber of specific mnority business enterprises
that their interest in the contract was being solicited in
sufficient time to allowthe mnority business enterprises to
participate effectively.

4. \hether the contractor followed up initial
solicitations of interest by contacting mnority business
enterprises or mnority persons to determne with certainty
whet her the mnority business enterprises or nmnority persons
were interested.

5. Wiether the contractor sel ected portions of the
work to be perforned by minority business enterprises in order
to increase the likelihood of neeting the mnority business
enterprise procurenent goals, including, where appropriate,
breaki ng down contracts into economically feasible units to
facilitate minority business enterprise participation

6. Wiether the contractor provided interested ninority
busi ness enterprises or mnority persons wth adequate
i nformati on about the plans, specifications, and requirenents
of the contract or the availability of jobs.

7. \Wiether the contractor negotiated in good faith
wWith interested minority business enterprises or nmnority
persons, not rejecting mnority business enterprises or

19
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mnority persons as unqualified w thout sound reasons based on
a thorough investigation of their capabilities.

8. Wiether the contractor effectively used the
services of available nmnority community organi zations;
mnority contractors' groups; local, state, and federal
m nority business assistance offices; and other organizations
that provide assistance in the recruitnent and pl acenent of
mnority business enterprises or ninority persons.

(c) To adopt rules and do all things necessary or
convenient to guide all state agencies toward making
expenditures for comodities, contractual services,
construction, and architectural and engi neering services with
certified mnority business enterprises in accordance with the
m nority business enterprise procurenent goals set forth in s.
287.042.

(d) To nonitor the degree to which agencies procure
services, commodities, and construction frommnminority business
enterprises in conjunction with the Departnent of Banking and
Fi nance as specified in s. 17.11.

(e) To receive and dissem nate infornmation relative to
procurenent opportunities, availability of mnority business
enterprises, and techni cal assistance.

(f) To advise agencies on nethods and techni ques for
achi evi ng procurenent objectives.

(g) To provide a central mnority business enterprise
certification process which includes i ndependent verification
of status as a mnority business enterprise.

(h) To devel op procedures to investigate conplaints
against mnority business enterprises or contractors all eged
to violate any provision related to this section or s.
287.0943, that may include visits to worksites or business
20
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of m srepresenting mnority status to the Departnent of

Managenent Servi ces tabor—and—Enrptoyrent—Security for

i nvestigation. Wien an investigation is conpleted and there is

reason to believe that a violati on has occurred, the
Departnent of Labor and Enpl oynent Security shall refer the
matter to the office of the Attorney General, Departnent of
Legal Affairs, for prosecution

(i) To nmaintain a directory of all minority business
enterprises which have been certified and provide this
information to any agency or business requesting it.

(j) To encourage all firns which do nore than $1
mllion in business with the state within a 12-nonth period to
devel op, inplenent, and subnmit to this office a mnority
busi ness devel opnent pl an.

(k) To conmunicate on a nonthly basis with the Smal
and Mnority Business Advisory Council to keep the counci
informed on issues relating to mnority enterprise
procur enent.

(I') To serve as an advocate for minority business
enterprises, and coordinate with the small and nminority
busi ness onbudsnan, as defined in s. 288.703, which duties
shal | incl ude:

1. Ensuring that agencies supported by state funding
effectively target the delivery of services and resources, as
related to minority business enterprises.

2. Establishing standards within each industry with
whi ch the state governnent contracts on how agencies and
contractors nmay provide the maxi mum practicabl e opportunity
for minority business enterprises.

21
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3. Assisting agencies and contractors by providing
outreach to mnority businesses, by specifying and nonitoring
techni cal and nmanagerial conpetence for mnority business
enterprises, and by consulting in planning of agency
procurenent to determ ne how best to provide opportunities for
m nority business enterprises.

4. Integrating technical and nanagerial assistance for
mnority business enterprises with governnent contracting
opportuniti es.

(m To certify minority business enterprises, as
defined in s. 288.703, and as specified in ss. 287.0943 and
287.09431, and shall recertify such mnority busi nesses not
| ess than once a year. Mnority business enterprises nust be
recertified annually by affidavit.

(n)1. To develop procedures to be used by an agency in
i dentifying commodities, contractual services, architectural
and engi neering services, and construction contracts, except
those architectural, engineering, construction, or other
rel ated services or contracts subject to the provisions of
chapter 339, that could be provided by mnority business
enterprises. Each agency is encouraged to spend 21 percent of
t he noneys actual |y expended for construction contracts, 25
percent of the noneys actually expended for architectural and
engi neering contracts, 24 percent of the noneys actually
expended for comobdities, and 50.5 percent of the noneys
actual ly expended for contractual services during the previous
fiscal year, except for the state university construction
program whi ch shall be based upon public education capita
outlay projections for the subsequent fiscal year, and
reported to the Legislature pursuant to s. 216.023, for the
purpose of entering into contracts with certified mnority
22
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busi ness enterprises as defined in s. 288.703(2), or approved
joint ventures. However, in the event of budget reductions
pursuant to s. 216.221, the base anounts nay be adjusted to
reflect such reductions. The overall spending goal for each

i ndustry category shall be subdivided as foll ows:

a. For construction contracts: 4 percent for bl ack
Anericans, 6 percent for Hi spanic-Anericans, and 11 percent
for American wonen.

b. For architectural and engineering contracts: 9
percent for Hispanic-Anericans, 1 percent for Asian-Anericans,
and 15 percent for Anerican wonen.

c. For commodities: 2 percent for black Anericans, 4
percent for Hispanic-Anericans, 0.5 percent for
Asi an- Anericans, 0.5 percent for Native Anmericans, and 17
percent for Anmerican wonen.

d. For contractual services: 6 percent for bl ack
Anericans, 7 percent for Hispanic-Anericans, 1 percent for
Asi an- Anericans, 0.5 percent for Native Americans, and 36
percent for Anerican wonen.

2. For the purposes of conmodities contracts for the
pur chase of equi pnent to be used in the construction and
mai nt enance of state transportation facilities involving the
Departnent of Transportation, "mnority business enterprise”
has the sane neaning as provided in s. 288.703. "Mnority
person" has the sanme neaning as in s. 288.703(3). In order to
ensure that the goals established under this paragraph for
contracting with certified mnority business enterprises are
nmet, the departnent, with the assistance of the Mnrerity
Bustness—Advocacy—and—Assistance O fice of Supplier Diversity,

shal | make recommendations to the Legislature on revisions to

the goal s, based on an updated statistical analysis, at |east
23
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once every 5 years. Such recommendations shall be based on
statistical data indicating the availability of and disparity
in the use of mnority businesses contracting with the state.
The results of the first updated disparity study nust be
presented to the Legislature no later than Decenber 1, 1996.

3. In determning the base anpbunts for assessing
conpliance with this paragraph, the Mnerity—Busihness—Advocacy
ant—Assistance Ofice of Supplier Diversity nay devel op, by
rule, guidelines for all agencies to use in establishing such

base anounts. These rul es nust include, but are not limted
to, guidelines for calculation of base anbunts, a deadline for
the agencies to subnmit base anmounts, a deadline for approval
of the base amobunts by the Mrority—Business—Advocacy—and
Assistance Ofice of Supplier Diversity, and procedures for
adj usting the base anbunts as a result of budget reductions

made pursuant to s. 216.221.

4. To determine guidelines for the use of price
preferences, weighted preference fornulas, or other
preferences, as appropriate to the particular industry or
trade, to increase the participation of mnority businesses in
state contracting. These guidelines shall include
consi deration of:

a. Size and conplexity of the project.

b. The concentration of transactions with mnority
busi ness enterprises for the commopdity or contractual services
in question in prior agency contracting.

c. The specificity and definition of work allocated to
participating mnority business enterprises.

d. The capacity of participating mnority business
enterprises to conplete the tasks identified in the project.

24
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1 e. The avail able pool of mnority business enterprises
2| as prine contractors, either alone or as partners in an
3 | approved joint venture that serves as the prinme contractor
4 5. To determ ne guidelines for use of joint ventures
5]to neet minority business enterprises spending goals. For
6 | purposes of this section, "joint venture" neans any
7 | association of two or nore business concerns to carry out a
8 | single business enterprise for profit, for which purpose they
9| conbine their property, capital, efforts, skills, and
10 | know edge. The guidelines shall allow transactions with joint
11| ventures to be eligible for credit against the mnority
12 | business enterprise goals of an agency when the contracting
13| joint venture denonstrates that at |east one partner to the
14 ) joint venture is a certified mnority business enterprise as
15| defined in s. 288.703, and that such partner is responsible
16 | for a clearly defined portion of the work to be perforned, and
17 | shares in the ownership, control, managenent,
18 | responsibilities, risks, and profits of the joint venture.
19 | Such denonstration shall be by verifiable docunents and sworn
20 | statenents and may be revi ewed by the Mrority—Business
21 | Advocacy—antd—Asststance O fice of Supplier Diversity at or
22 | before the tinme a contract bid is subnitted. An agency may
23| count toward its minority business enterprise goals a portion
24 | of the total dollar anmobunt of a contract equal to the
25 | percentage of the ownership and control held by the qualifying
26 | certified mnority business partners in the contracting joint
27 | venture, so long as the joint venture neets the guidelines
28 | adopted by the office.
29 (0)1. To establish a systemto record and neasure the
30| use of certified mnority business enterprises in state
31| contracting. This systemshall maintain infornmation and

25
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statistics on certified mnority business enterprise
participation, awards, dollar volunme of expenditures and
agency goal s, and other appropriate types of information to
anal yze progress in the access of certified mnority business
enterprises to state contracts and to nonitor agency
conpliance with this section. Such reporting nust include, but
is not limted to, the identification of all subcontracts in
state contracting by dollar anount and by nunber of
subcontracts and the identification of the utilization of
certified mnority business enterprises as prinme contractors
and subcontractors by dollar anpbunts of contracts and
subcontracts, nunber of contracts and subcontracts, nminority
status, industry, and any conditions or circunstances that
significantly affected the performance of subcontractors.
Agenci es shall report their conpliance with the requirenents
of this reporting systemat |east annually and at the request
of the office. Al agencies shall cooperate with the office in
establishing this reporting system Except in construction
contracting, all agencies shall review contracts costing in
excess of CATEGORY FOUR as defined in s. 287.017 to deternine
if such contracts could be divided into smaller contracts to
be separately bid and awarded, and shall, when econoni cal

of fer such smaller contracts to encourage mnority

partici pation.

2. To report agency conpliance with the provisions of
subparagraph 1. for the preceding fiscal year to the Governor
and Cabinet, the President of the Senate, the Speaker of the
House of Representatives, and the secretary of the Departnent
of Labor and Enpl oynent Security on or before February 1 of
each year. The report nust contain, at a mninum the
fol | owi ng:

26
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a. Total expenditures of each agency by industry.

b. The dollar anpbunt and percentage of contracts
awarded to certified mnority business enterprises by each
state agency.

c. The dollar anmbunt and percentage of contracts
awarded indirectly to certified mnority business enterprises
as subcontractors by each state agency.

d. The total dollar anpbunt and percentage of contracts
awarded to certified mnority business enterprises, whether
directly or indirectly, as subcontractors.

e. A statenent and assessnent of good faith efforts
taken by each state agency.

f. A status report of agency conpliance with
subsection (6), as deternmined by the Mnority Business
Enterprise Ofice.

(5)(a) Each agency shall, at the tine the
speci fications or designs are devel oped or contract sizing is
determ ned for any proposed procurenent costing in excess of
CATEGORY FOUR, as defined in s. 287.017, forward a notice to
t he M-nert+tyBusiness—Adveecacy—and-Assistance O fice of

Supplier Diversity of the proposed procurenent and any

determ nati on on the designs of specifications of the proposed
procurenent that inpose requirenents on prospective vendors,
no later than 30 days prior to the issuance of a solicitation
except that this provision shall not apply to energency

acqui sitions. The 30-day notice period shall not toll the tine
for any ot her procedural requirenents.

(b) If the Mmnaerity—Business—Advocacy—antd-Assistance

O fice of Supplier Diversity determ nes that the proposed

procurenent will not likely allow opportunities for ninority
busi ness enterprises, the office may, within 20 days after it
27
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receives the information specified in paragraph (a), propose
the inplenentation of mnority business enterprise utilization
provisions or subnit alternative procurenent nethods that

woul d significantly increase mnority business enterprise
contracting opportunities.

(c) \henever the agency and the Mhrer+ty—Business
Advocacy—antd—Asststance Office of Supplier Diversity disagree,

the matter shall be submtted for determ nation to the head of

the agency or the senior-level official designated pursuant to
this section as liaison for mnority business enterprise
i ssues.

(d) Should the proposed procurenent proceed to
conpetitive bidding, the office is hereby granted standing to
protest, pursuant to this section, in a tinely manner, any
contract award in conpetitive bidding for contractual services
and construction contracts that fail to include mnority
busi ness enterprise participation, if any respondi ng bidder
has denonstrated the ability to achi eve any |evel of
participation, or, any contract award for commodities where, a
reasonabl e and economni cal opportunity to reserve a contract,
statewi de or district level, for mnority participation was
not executed or, an agency failed to adopt an applicabl e
preference for nminority participation. The bond requirenent
shal |l be waived for the office purposes of this subsection

(e) An agency nmmy presune that a bidder offering no
mnority participation has not nade a good faith effort when
ot her bidders offer nmnority participation of firns listed as
rel evant to the agency's purchasing needs in the pertinent
locality or statewide to conplete the project.

(f) Paragraph (a) will not apply when the Muaerity
Bustness—Advocacy—and—Assistance O fice of Supplier Diversity

28
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determ nes that an agency has established a work plan to all ow
advance consultation and planning with mnority business
enterprises and where such plan clearly denonstrates:

1. A high level of advance planning by the agency with
m nority business enterprises.

2. A high level of accessibility, know edge, and
experience by mnority business enterprises in the agency's
contract deci si onmaki ng process.

3. Ahigh quality of agency nonitoring and enforcenent
of internal inplenmentation of mnority business utilization
provi si ons.

4. A high quality of agency nonitoring and enforcenent
of contractor utilization of minority business enterprises,
especially tracking subcontractor data, and ensuring the
integrity of subcontractor reporting.

5. A high quality of agency outreach, agency
net wor ki ng of major vendors with nmnority vendors, and
i nnovation in techniques to inprove utilization of mnority
busi ness enterpri ses.

6. Substantial conmitnent, sensitivity, and proactive
attitude by the agency head and anong the agency ninority
busi ness staff.

(6) Each state agency shall coordinate its mnority
busi ness enterprise procurenent activities with the Mnaerty
Bustness—Advocacy—and—Assistance O fice of Supplier Diversity.

At a mininmm each agency shall

(a) Adopt a minority business enterprise utilization

pl an for review and approval by the MrerityBusiness—Advocacy
ant—Assistance O fice of Supplier Diversity which should

requi re neani ngful and useful nethods to attain the

| egislative intent in assisting mnority business enterprises.
29
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1 (b) Designate a senior-level enployee in the agency as
2]l a mnority enterprise assistance officer, responsible for

3 | overseeing the agency's minority business utilization

4| activities, and who is not al so charged w th purchasing

5| responsibility. A senior-|level agency enpl oyee and agency

6 | purchasing officials shall be accountable to the agency head
7| for the agency's nminority business utilization perfornmance.

8 | The M-nerity Business—Advecacyand—Asststanee O fice of

9| Supplier Diversity shall advise each agency on conpliance

10 | perfornance.

11 (c) |If an agency deviates significantly fromits

12 | utilization plan in 2 consecutive or 3 out of 5 total fisca
13 | years, the Mnority Business—Advecacyand-Assistance O fice of
14 | Supplier Diversity may review any and all solicitations and
15| contract awards of the agency as deened necessary until such
16 | tinme as the agency neets its utilization plan

17 Section 5. Subsections (1), (4), (5), (6), and (8) of
18 | section 288.703, Florida Statutes, are anended to read:

19 288.703 Definitions.--As used in this act, the

20| following words and terns shall have the foll ow ng neanings
21 | unl ess the content shall indicate another neaning or intent:
22 (1) "Small business" neans an independently owned and
23 | operated business concern that enploys 200 166 or fewer

24 | permanent full-tinme enployees and that, together with its

25| affiliates, has a net worth of not nore than$5%$3 nmillion or
26 | any firmbased in this state which has a Small Busi ness

27 | Adnministration 8(a) certificati on aft—an—averagenet—incore
28 | after—federat—ineome—taxes,—exctuding—any cartryover—+osses;,
29 | fer—thepreceding2years—of—not—noere—than—$2-nmt-Hon. As

30 | applicable to sole proprietorships, the$5%$3 nmillion net

31
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1| worth requirenent shall include both personal and business

2 | investnents.

3 (4) "Certified mnority business enterprise" neans a
4 | busi ness which has been certified by the certifying

5| organi zation or jurisdiction in accordance with s. 287.0943(1)
6| and (2).

7 (5) "Departnent" neans the Departnent of Managenent

8 | Servi ces tabor—antd—Enptoyrent—Security.

9 (6) "QOrbudsnman" neans an office or individual whose
10 | responsibilities include coordinating with the Mnerity

11 | Bustness—Advocacy—ant—Assistance O fice of Supplier Dversity
12| for the interests of and providing assistance to snall and

13| minority business enterprises in dealing w th governnental

14 | agencies and i n devel opi ng proposals for changes in state

15 | agency rul es.

16 (8) "Secretary" neans the secretary of the Departnent
17 | of Managenent Servi ces tabor—antd—Enrptoyrent—Security.

18 Section 6. Section 287.134, Florida Statutes, is

19 | created to read:
20 287.134 Discrimnmnation; denial or revocation of the
21| right to transact business with public entities.--
22 (1) As used in this section, the term
23 (a) "Affiliate" neans:
24 1. A predecessor or successor of an entity that
25| di scri m nated; or
26 2. An entity under the control of any natural person
27 | or entity that is active in the managenent of the entity that
28 | discrimnated. The term"affiliate" includes those officers,
29 | directors, executives, partners, sharehol ders, enpl oyees,
30 | nenbers, and agents who are active in the managenent of an
31| affiliate. The ownership by one entity of shares constituting

31
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a controlling interest in another entity, or a pooling of

equi pnent or incone anong entities when not for fair market

val ue under an arnms | ength agreenent, shall be a prinma facie

case that one entity controls another entity.

(b) "Discrimnation" or "discrimnated" neans a

determnation of liability by a state circuit court or federa

district court for a violation of any state or federal |aw

prohi biting discrimnation on the basis of race, gender

national origin, disability, or religion by an entity; if an

appeal is nmade, the deternmination of liability does not occur

until the conpletion of any appeals to a higher tribunal

(c) "Discrimnatory vendor list" neans the |i st

required to be kept by the departnent pursuant to paragraph

(3)(d).

(d) "Departnent" neans the Departnent of Managenent

Servi ces.
(e) "Entity" neans any natural person or any entity

organi zed under the laws of any state or of the United States

with the legal power to enter into a binding contract and

which bids or applies to bid on contracts let by a public

entity, or which otherwi se transacts or applies to transact

business with a public entity.

(f) "Public entity" nmeans this state and any

departnent or agency of this state.

(g) "Senior Managenent" includes chief executive

of ficers; assistant chief executive officers, including, but

not linmted to, assistant presidents, vice presidents, or

assi stant treasurers; chief financial officers; chief

personnel officers; or any enployee of an entity performng

simlar functions.

32
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(2)(a) An entity or affiliate who has been placed on

the discrimnatory vendor list may not submit a bid on a

contract to provide any goods or services to a public entity,

may not subnit a bid on a contract with a public entity for

the construction or repair of a public building or public

work, may not subnit bids on | eases of real property to a

public entity, may not be awarded or performwork as a

contractor, supplier, subcontractor, or consultant under a

contract with any public entity, and nay not transact business

with any public entity.

(b) No public entity shall accept any bid from award

any contract to, or transact any business with any entity or

affiliate on the discrinmnatory vendor list for a period of 36

nmonths fromthe date that entity or affiliate was placed on

the discrimnatory vendor list unless that entity or affiliate

has been renoved fromthe |list pursuant to paragraph (3)(f).

No public entity which was transacting business with an entity

at the tine of the discrimnation which resulted in that

entity being placed on the discrinmnatory vendor |ist shal

accept any bid from award any contract to, or transact any

busi ness with any other entity who is under the sane, or

substantially the sane, control as the entity whose nane

appears on the discrimnatory vendor list so long as that

entity's nanme appears on the discrimnatory vendor |ist.
(3)(a) Al invitations to bid, as defined by s.
287.012(11), requests for proposals, as defined by s.

287.012(15), and any witten contract docunent of the state

shall contain a statenent infornmng entities of the provisions

of paragraph (2)(a).

(b) An entity nust notify the departnment within 30

days after a final determi nation of discrimnation. Any
33
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public entity which receives information that an entity has

discrimnated shall transmt that information to the

departnment in witing within 10 days. Before entering into

any contract with the state, all entities shall disclose to

t he departnment whether they have been found liable, in a state

circuit court or federal court, for violation of any state or

federal |aw prohibiting discrinination based on race, gender

national origin, disability, or religion

(c) The departnent shall maintain a |list of the nanes

and addresses of any entity which has been disqualified from

the public contracting and purchasi ng process under this

section. The departnent shall publish an initial list on

January 1, 2001, and shall publish an updated version of the

list quarterly thereafter. The initial list and revised

guarterly lists shall be published in the Florida

Adm ni strative Weekly. Notwi thstandi ng this paragraph, an

entity or affiliate disqualified fromthe public contracting

and purchasi ng process pursuant to this section shall be

disqualified as of the date the final order is entered.

(d)1. Upon receiving reasonable information from any

source that an entity has discrimnated, the departnent shal

i nvestigate the informati on and determ ne whet her good cause

exists to place that entity or an affiliate of that entity on

the discrimnatory vendor list. |f good cause exists, the

departnent shall notify the entity or affiliate in witing of

its intent to place the name of that entity or affiliate on

the discrimnatory vendor list, and of the entity's or

affiliate's right to a hearing, the procedure that nust be

followed, and the applicable tinme requirenents. |If the entity

of affiliate does not request a hearing, the departnent shal

enter a final order placing the nane of the entity or
34
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affiliate on the discrinmnatory vendor list. No entity or

affiliate may be placed on the discrinmnatory vendor |ist

wi thout receiving an individual notice of intent fromthe

depart nent.
2. Wthin 21 days after receipt of the notice of

intent, the entity or affiliate may file a petition for a
formal hearing pursuant to ss. 120.569 and 120.57(1) to
determ ne whether it is in the public interest for that entity

or affiliate to be placed on the discrininatory vendor |ist.

An entity or affiliate may not file a petition for an informm

hearing under s. 120.57(2). The procedures of chapter 120

shall apply to any formal hearing under this section except

where they are in conflict with the foll owi ng provisions:

a. The petition shall be filed with the departnent.

The departnent shall be a party to the proceedi ng for al

pur poses.
b. Wthin 5 days after the filing of the petition, the
departnment shall notify the Division of Administrative

Hearings of the request for a formal hearing. The director of

the Division of Adninistrative Hearings shall, within 5 days

after receipt of notice fromthe departnent, assign an

adnministrative law judge to preside over the proceeding. The

admi ni strative | aw judge, upon request by a party, may

consol i date rel at ed proceedi ngs.

c. The admnistrative |aw judge shall conduct the

formal hearing within 30 days after being assigned, unless

ot herwi se stipulated by the parties.

d. Wthin 30 days after the formal hearing or receipt

of the hearing transcript, whichever is later, the

adm nistrative |law judge shall enter a final order, which

shal |l consist of findings of fact, conclusions of |aw,
35
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interpretation of agency rules, and any other informtion

required by law or rule to be contained in the final order

Such final order shall place or not place the entity or

affiliate on the discrinmnatory vendor |ist.

e. The final order of the adnministrative | aw judge

shall be final agency action for purposes of s. 120. 68.

f. At any tine after the filing of the petition,

i nformal disposition nmay be made pursuant to s. 120.57(4). In

that event, the adninistrative |law judge shall enter a fina

order adopting the stipulation, agreed settlenent, or consent

order.
3. It shall not be in the public interest to place an

entity or affiliate on the discrinnatory vendor list if:

a. Discrimnation did not occur

b. The discrimnation was conmitted by an enpl oyee of

the entity or affiliate other than senior managenent; or

c. The nenber of senior managenent responsible for the

discrinmnation is no |l onger an enpl oyee of the entity or

affiliate.
4, |In deternmining whether it is in the public interest

to place an entity or affiliate on the discrininatory vendor

list, the adnministrative | aw judge shall consider the

foll owing factors:

a. The nature and details of the discrimnation

b. The degree of culpability of the entity or

affiliate proposed to be placed on the discrimnatory vendor

list.
c. The pronpt or voluntary paynent of any danmges or

penalty as a result of the discrinination

d. Prior or future self-policing by the entity or

affiliate to prevent discrinination
36
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e. Conpliance by the entity or affiliate with the

notification provisions of paragraph (h).

f. The needs of public entities for additiona

conpetition in the procurenent of goods and services in their

respective narkets.

g. Mtigation based upon any denonstration of good

citizenship by the entity or affiliate.

5. In any proceedi ng under this section, the

departnent shall be required to prove by clear and convincing

evidence that it is in the public interest for the entity to

whi ch the departnment has given notice under this section to be

pl aced on the discrimnatory vendor list. Proof of

discrimnation by the entity or a person or entity which is an

affiliate of such entity shall constitute a prina facie case

that it is in the public interest for the entity or affiliate

to which the departnent has given notice to be put on the

discrimnatory vendor list. Status as an affiliate nust be

proven by clear and convinci ng evi dence.

6. Any entity or affiliate which has been notified by

the departnent of the departnent's intent to place the

entity's or affiliate's nane on the discrimnatory vendor |ist

may of fer evidence on any rel evant issue. Upon establishnment

of a prima facie case that it is in the public interest for

the entity or affiliate to which the departnent has given

notice to be put on the discrimnatory vendor list, that

entity or affiliate nay prove by a preponderance of the

evidence that it would not be in the public interest to put

such entity on the discrinmnatory vendor |list, based upon

evi dence addressing the factors in subparagraphs 3. and 4.

(e)1. An entity on the discrimnatory vendor |list may

petition for renoval fromthe list no sooner than 6 nonths
37
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fromthe date a final order is entered disqualifying that

entity fromthe public purchasing and contracting process

pursuant to this section. The petition shall be filed with

the departnent and the proceedi ng shall be conducted pursuant

to the procedures and requirenments of this subsection

2. An entity nmay be renoved fromthe discrimnatory

vendor |ist subject to such terns and conditions as may be

prescribed by the adm nistrative | aw judge upon a

determ nation that renoval is in the public interest. In

determ ni ng whether renoval would be in the public interest,

the administrative |aw judge shall give consideration to any

rel evant factors, including, but not linited to, the factors

identified in subparagraphs 3. and 4.

3. |If a petition for renoval is denied, the entity or

affiliate may not petition for another hearing on renoval for

a period of 9 nonths after the date of denial. The departnent

may petition for renoval prior to the the expiration of such

period if, in the departnent's discretion, the departnent

determ nes that renoval would be in the public interest.

(4) Placenent on the discrimnatory vendor list shal

not affect any rights or obligations under any contract,

franchi se, or other binding agreenment which predates such

conviction or placenent on the discrinnatory vendor |ist.

(5) The provisions of this section do not apply to any

activities regulated by the Florida Public Service Conmi ssion

or to the purchase of goods or services made by any public

entity fromthe Departnent of Corrections, fromthe nonprofit

corporation organi zed under chapter 946, or from any

accredi ted nonprofit workshop certified under ss.
413.032-413. 037.
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Section 7. Subsection (2) of section 17.11, Florida
Statutes, is anended to read:

17.11 To report disbursenents nade. --

(2) The Conptroller shall also cause to have reported
fromthe Florida Accounting Informati on Resource Subsystem no
| ess than quarterly the disbursenents which agencies made to
smal | busi nesses, as defined in the Florida Snall and Mnority
Busi ness Assi stance Act of 1985; to certified nmnority
busi ness enterprises in the aggregate; and to certified
m nority business enterprises broken down into categories of
mnority persons, as well as gender and nationality subgroups.
This information shall be nade available to the agencies, the
Maeri-ty—Busihess—Advocacy—and—Assistance O fice of Supplier
Di versity, the Governor, the President of the Senate, and the
Speaker of the House of Representatives. Each agency shall be
responsi ble for the accuracy of information entered into the
Fl orida Accounting Information Resource Subsystem for use in
this reporting.

Section 8. Section 255.102, Florida Statutes, is
amended to read:

255.102 Contractor utilization of mnority business
enterprises. --

(1) Agencies shall consider the use of price
preferences, weighted preference fornulas, or other
preferences for construction contracts, as detern ned
appropriate by the MnerttyBusihness—Advocacy—ant—Assistance
O fice of Supplier Diversity ira—cotHaboration—wth—the
Pepartrent—of—Vanagerent—Serviees to increase ninority
partici pation.

(2) The MhortyBustness—Advocacy—and—Assistance
O fice of Supplier Diversity, in collaboration with the
39
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1 | Pepartrent—of—Managerent—Services—and the State University
2| System shall adopt rules to deternine what is a "good faith
3| effort” for purposes of contractor conpliance with nminority
4 | participation goals established for conpetitively awarded
5| buil ding and construction projects. Pro forma efforts shal
6 | not be considered good faith. Factors which shall be
7 | considered by the state agency in deternm ning whether a
8 | contractor has nade good faith efforts shall include, but not
9| belinmted to:
10 (a) \Whether the contractor attended any
11 | presolicitation or prebid neetings that were schedul ed by the
12 | agency to informminority business enterprises of contracting
13 | and subcontracti ng opportunities.
14 (b) \Whether the contractor advertised in genera
15| circulation, trade association, or mnority-focus nedia
16 | concerning the subcontracting opportuniti es.
17 (c) \Whether the contractor provided witten notice to
18 | all relevant subcontractors listed on the mnority vendor |ist
19| for that locality and statew de as provided by the agency as
20| of the date of issuance of the invitation to bid, that their
21| interest in the contract was being solicited in sufficient
22 | tinme to allow the minority business enterprises to participate
23 | effectively.
24 (d) \Whether the contractor followed up initial
25| solicitations of interest by contacting mnority business
26 | enterprises, the MnorttyBusiness—Advocacy—and—Assistance
27| Ofice of Supplier Diversity, or mnority persons who
28 | responded and provi ded detail ed infornation about prebid
29 | neetings, access to plans, specifications, contractor's
30 | proj ect nmanager, subcontractor bonding, if any, paynent
31| schedul e, bid addenda, and ot her assistance provided by the

40
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contractor to enhance mnority business enterprise
partici pation.

(e) \Whether the contractor selected portions of the
work to be perforned by minority business enterprises in order
to increase the likelihood of neeting the mnority business
enterprise procurenent goals, including, where appropriate,
breaki ng down contracts into economically feasible units to
facilitate minority business enterprise participation under
reasonabl e and econom cal conditions of performance.

(f) \Whether the contractor provided the Muaoerity
Bustness—Advocacy—and—Assistance O fice of Supplier Diversity

as well as interested ninority business enterprises or

mnority persons with adequate information about the plans,
speci fications, and requirenents of the contract or the
availability of jobs at a tine no later than when such

i nformati on was provided to ot her subcontractors.

(g) \Whether the contractor negotiated in good faith
wWith interested minority business enterprises or nmnority
persons, not rejecting mnority business enterprises or
mnority persons as unqualified w thout sound reasons based on
a thorough investigation of their capabilities or inposing
i mpl ausi bl e conditions of performance on the contract.

(h) \Whether the contractor diligently seeks to replace
a mnority business enterprise subcontractor that is unable to
perform successfully with another mnority business
enterprise.

(i) \Whether the contractor effectively used the
services of available nmnority community organi zations;
mnority contractors' groups; local, state, and federal
m nority busi ness assistance offices; and other organizations

41
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1| that provide assistance in the recruitnent and pl acenment of

2| mnority business enterprises or mnority persons.

3 (3) |If an agency considers any other criteria in

4 | determ ni ng whether a contractor has nade a good faith effort,
5| the agency shall adopt such criteria in accordance with s.

6 | 120.54, and, where required by that section, by rule, after

7| May 31, 1994. |In adopting such criteria, the agency shal
8|identify the specific factors in as objective a manner as

9| possible to be used to assess a contractor's perfornmance

10 | against said criteria.

11 (4) Notwithstanding the provisions of s. 287.0945 to
12 | the contrary, agencies shall nonitor good faith efforts of

13 | contractors in conpetitively awarded buil ding and construction
14 | projects, in accordance with rul es established pursuant to

15| this section. It is the responsibility of the contractor to
16 | exercise good faith efforts in accordance with rules

17 | established pursuant to this section, and to provide

18 | docunentati on necessary to assess efforts to include mnority
19 | busi ness partici pati on.
20 Section 9. Subsection (19) of section 287.012, Florida
21| Statutes, is anended to read:
22 287.012 Definitions.--The follow ng definitions shal
23| apply in this part:
24 (19) "Ofice" neans the Mnaor+ty—Busthness—Advocacy—and
25 | Assistance OFfice of Supplier Diversity of the Departnent of
26 | Managenent Servi ces taber—ant—Erptoyrent—Securi-ty.
27 Section 10. Paragraphs (a) and (c) of subsection (2)
28 | and paragraphs (b) and (c) of subsection (4) of section
29| 287.042, Florida Statutes, are anended to read:
30 287.042 Powers, duties, and functions.--The departnent
31| shall have the follow ng powers, duties, and functions:

42
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRRRRPEPR R R R
P O © 0 N O U0~ WNIERPLO O N DWNPRER O

Florida Senate - 2000 SB 2618
41- 1536A- 00

s
(2)(a) To plan and coordi nate purchases in vol une and
to negotiate and execute purchasi ng agreenents and contracts
for comodities and contractual services under which state
agenci es shall make purchases pursuant to s. 287.056, and
under which a federal, county, nunicipality, institutions
qualified pursuant to s. 240.605, private nonprofit comunity
transportati on coordi nator designated pursuant to chapter 427,
whi |l e conducting business related solely to the Conmi ssion for
the Transportation Di sadvantaged, or other |ocal public agency
may nake purchases. The departnent may restrict purchases from
sone termcontracts to state agencies only for those term
contracts where the inclusion of other governnental entities
wi |l have an adverse effect on conpetition or to those federal
facilities located in this state. In such planning or

pur chasi ng t he Mroerity—Business—Advecacy—antd—Asststance

O fice of Supplier Diversity may nonitor to ensure that

opportunities are afforded for contracting with mnority
busi ness enterprises. The departnent, for state term
contracts, and all agencies, for nmultiyear contractua
services or termcontracts, shall explore reasonabl e and
econom cal nmeans to utilize certified mnority business
enterprises. Purchases by any county, nunicipality, private
nonprofit conmunity transportation coordi nator designated
pursuant to chapter 427, while conducting business rel ated
solely to the Conmission for the Transportati on D sadvant aged,
or other local public agency under the provisions in the state
purchasi ng contracts, and purchases, fromthe corporation
operating the correctional work prograns, of products or
services that are subject to paragraph (1)(f), are exenpt from
the conpetitive sealed bid requirenents otherw se applying to
t hei r purchases.

43
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(c) Any person who files an action protesting a
deci sion or intended decision pertaining to contracts
admi ni stered by the departnent or a state agency pursuant to
s. 120.57(3)(b) shall post with the departnent or the state
agency at the tinme of filing the formal witten protest a bond
payable to the departnent or state agency in an anmount equa
to 1 percent of the departnent's or the state agency's
estimate of the total volune of the contract or $5, 000,
whi chever is | ess, which bond shall be conditioned upon the
payrment of all costs which nmay be adjudged agai nst himor her
in the admi nistrative hearing in which the action is brought
and in any subsequent appellate court proceedi ng. For protests
of decisions or intended decisions of the departnent
pertaining to agencies' requests for approval of exceptiona
purchases, the bond shall be in an anount equal to 1 percent
of the requesting agency's estimate of the contract anount for
t he exceptional purchase requested or $5,000, whichever is
less. In lieu of a bond, the departnent or state agency nay,
in either case, accept a cashier's check or noney order in the
anount of the bond. If, after conpletion of the administrative
hearing process and any appel |l ate court proceedi ngs, the
agency prevails, it shall recover all costs and charges which
shall be included in the final order or judgment, excl uding
attorney's fees. This section shall not apply to protests

filed by the MnaerityBusiness—Advocacy—antd-Assistance O fice

of Supplier Dversity. Upon paynent of such costs and charges

by the person protesting the award, the bond, cashier's check
or noney order shall be returned to himor her. |If the person
protesting the award prevails, he or she shall recover from
the agency all costs and charges which shall be included in
the final order of judgnent, excluding attorney's fees.

44

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W W NNNNMNNMNNNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLO O N D WNPRER O

Florida Senate - 2000 SB 2618
41- 1536A- 00

s
(4) To establish a system of coordinated, uniform
procurenent policies, procedures, and practices to be used by
agencies in acquiring conmodities and contractual services,

whi ch shall include, but not be limted to:

(b) Devel opnent of procedures for the rel easing of
requests for proposals, invitations to bid, and other
conpetitive acquisitions which procedures shall include, but
are not limted to, notice by publication in the Florida
Adm ni strative Wekly, on Governnment Services Direct, or by
mai | at | east 10 days before the date set for submittal of
proposal s or bids. The Mnror+ty—Busthess—Advocacy—and
Asststance Ofice of Supplier Diversity nmay consult with
agenci es regardi ng the devel opnent of bid distribution

procedures to ensure that maximumdistribution is afforded to
certified mnority business enterprises as defined in s.
288. 703.

(c) Devel opnent of procedures for the receipt and
openi ng of bids or proposals by an agency. Such procedures

shal | provi de t he Mrer+ty—Business—Advocacy—antd-Assistance

Office of Supplier Diversity an opportunity to nonitor and

ensure that the contract award is consistent with the origina
request for proposal or invitation to bid, in accordance with
s. 287.0945(6), and subject to the review of bid responses

wi thin standard tinelines.

Section 11. Subsection (5) and paragraph (a) of
subsection (6) of section 287.057, Florida Statutes, are
amended to read:

287.057 Procurenent of commodities or contractua
services. - -

(5) Upon issuance of any invitation to bid or request
for proposals, an agency shall forward to the departnent one

45
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copy of each invitation to bid or request for proposals for
all commodity and contractual services purchases in excess of
the threshold anpbunt provided in s. 287.017 for CATEGORY TWO.
An agency shall also, upon request, furnish a copy of al
conpetitive sealed bid or conpetitive seal ed proposa

tabul ati ons. The Merity—Busihess—Advocacy—ant—Assistance

O fice of Supplier Diversity may al so request fromthe

agencies any infornmation submtted to the departnent pursuant
to this subsection.

(6)(a) In order to strive to neet the ninority
busi ness enterprise procurenent goals set forth in s.
287. 0945, an agency nmy reserve any contract for conpetitive
seal ed bidding only anong certified mnority business
enterprises. Agencies shall review all their contracts each
fiscal year and shall determ ne which contracts may be
reserved for bidding only anong certified mnority business
enterprises. This reservation may only be used when it is
determ ned, by reasonabl e and objective neans, before the
invitation to bid that there are capable, qualified certified
mnority business enterprises available to bid on a contract

to provide for effective conpetition. The Mnaerity—Busihess
Advocacy—antd—Asststance Office of Supplier Diversity shal

consult with any agency in reaching such determ nation when

deened appropri at e.

Section 12. Section 287.09431, Florida Statutes, is
amended to read:

287.09431 Statewide and interlocal agreenent on
certification of business concerns for the status of nminority
busi ness enterprise.--The statewi de and interlocal agreenent
on certification of business concerns for the status of
mnority business enterprise is hereby enacted and entered
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1|intowith all jurisdictions or organizations legally joining
2| therein. If, within 2 years fromthe date that the
3| certification core criteria are approved by the Departnent of
4 | Labor and Enpl oynent Security, the agreenent included herein
5]is not executed by a majority of county and nunicipa
6 | governing bodies that adnminister a mnority business
7 | assi stance programon the effective date of this act, then the
8| Legislature shall reviewthis agreenent. It is the intent of
9| the Legislature that if the agreenent is not executed by a
10| mpjority of the requisite governing bodies, then a statew de
11 | uniformcertification process should be adopted, and that said
12 | agreenent shoul d be repeal ed and replaced by a nmandatory state
13 | governnent certification process.
14
15 ARTI CLE |
16
17 PURPCSE, FI NDI NGS, AND PQOLI CY. - -
18 (1) The parties to this agreenment, desiring by common
19| action to establish a uniformcertification process in order
20| to reduce the nultiplicity of applications by business
21| concerns to state and | ocal governnental prograns for minority
22 | busi ness assistance, declare that it is the policy of each of
23| them on the basis of cooperation with one another, to renedy
24 | social and econonic di sadvantage suffered by certain groups,
25| resulting in their being historically underutilized in
26 | ownership and control of commercial enterprises. Thus, the
27 | parties seek to address this history by increasing the
28 | participation of the identified groups in opportunities
29 | afforded by governnent procurenent.
30 (2) The parties find that the State of Florida
31| presently certifies firns for participation in the mnority
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busi ness assi stance progranms of the state. The parties find
further that sone counties, nunicipalities, school boards,
special districts, and other divisions of |ocal governnent
require a separate, yet simlar, and in nost cases redundant
certification in order for businesses to participate in the
prograns sponsored by each governnent entity.

(3) The parties find further that this redundant
certification has proven to be unduly burdensone to the
mnority-owned firns intended to benefit fromthe underlying
pur chasi ng i ncentives.

(4) The parties agree that:

(a) They will facilitate integrity, stability, and
cooperation in the statewide and interlocal certification
process, and in other elenents of prograns established to
assi st mnority-owned busi nesses.

(b) They shall cooperate with agencies, organizations,
and associations interested in certification and other
el ements of minority business assistance.

(c) It is the purpose of this agreenent to provide for
a uni form process whereby the status of a business concern may
be deternined in a singular review of the business infornation
for these purposes, in order to elimnate any undue expense,
delay, or confusion to the minority-owned businesses in
seeking to participate in the mnority busi ness assi stance
prograns of state and |ocal jurisdictions.

ARTI CLE ||

DEFI NI TIONS. --As used in this agreenent and contracts
made pursuant to it, unless the context clearly requires
ot herwi se:
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(1) "Awarding organization" neans any politica
subdi vi si on or organi zation authorized by |aw, ordinance, or
agreenent to enter into contracts and for which the governing
body has entered into this agreenent.

(2) "Departnent" neans the Departnent of Labor and
Enpl oynent Security.

(3) "Mnority" neans a person who is a | awful
per manent resident of the state, having origins in one of the
mnority groups as described and adopted by the Departnent of
Labor and Enpl oynment Security, hereby incorporated by
ref erence.

(4) "Mnority business enterprise" neans any smal
busi ness concern as defined in subsection (6) that neets al
of the criteria described and adopted by the Departnent of
Labor and Enpl oynment Security, hereby incorporated by
ref erence.

(5) "Participating state or local organization" neans
any political subdivision of the state or organi zation
desi gnated by such that elects to participate in the
certification process pursuant to this agreenent, which has
been approved according to s. 287.0943(3)2)yand has |egally
entered into this agreenent.

(6) "Small business concern" nmeans an i ndependently
owned and operated busi ness concern which is of a size and
type as described and adopted by vote related to this
agreenent of the commission, hereby incorporated by reference.

ARTI CLE |11
STATEW DE AND | NTERLOCAL CERTI FI CATI ONS. - -
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(1) Al awarding organi zations shall accept a

certification granted by any participating organi zati on which

has been approved according to s. 287.0943(3){2)and has

entered into this agreenent, as valid status of minority

busi ness enterpri se.

(2) A participating organization shall certify a
busi ness concern that neets the definition of mnority
busi ness enterprise in this agreenent, in accordance with the
duly adopted eligibility criteria.

(3) Al participating organizations shall issue notice
of certification decisions granting or denying certification
to all other participating organizations within 14 days of the
deci sion. Such notice nay be nade through el ectronic nedia.

(4) No certification will be granted wi thout an onsite
visit to verify ownership and control of the prospective
m nority business enterprise, unless verification can be
acconpl i shed by other nethods of adequate verification or
assessnment of ownership and control

(5) The certification of a mnority business
enterprise pursuant to the terns of this agreenent shall not
be suspended, revoked, or otherw se inpaired except on any
grounds whi ch woul d be sufficient for revocation or suspension
of a certification in the jurisdiction of the participating
organi zati on.

(6) The certification determination of a party nay be
chal | enged by any other participating organization by the
i ssuance of a tinely witten notice by the chall enging
organi zation to the certifying organi zation's deternination
within 10 days of receiving notice of the certification
deci sion, stating the grounds therefor
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1 (7) The sole accepted grounds for chall enge shall be
2| the failure of the certifying organization to adhere to the
3| adopted criteria or the certifying organization's rules or

4 | procedures, or the perpetuation of a m srepresentation or

5| fraud by the firm

6 (8) The certifying organization shall reexamne its
7| certification deternination and submit witten notice to the
8 | applicant and the chal l engi ng organi zation of its findings

9| within 30 days after the receipt of the notice of challenge.
10 (9) |If the certification deternmination is affirned
11 | the chal |l engi ng agency may subsequently submit tinely witten
12 | notice to the firmof its intent to revoke certification of
13| the firm

14

15 ARTI CLE 1V

16

17 APPROVED AND ACCEPTED PROGRAMS. --Nothing in this

18 | agreenent shall be construed to repeal or otherw se nodify any
19 | ordinance, law, or regulation of a party relating to the
20 | existing mnority business assi stance provisions and
21 | procedures by which minority business enterprises participate
22 | therein.
23
24 ARTI CLE V
25
26 TERM --The term of the agreenent shall be 5 years,
27 | after which it may be reexecuted by the parties.
28
29 ARTI CLE VI
30
31
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AGREEMENT EVALUATI ON. - - The designated state and | oca
officials may neet fromtine to tinme as a group to eval uate

progress under the agreenent, to fornulate recomendati ons for
changes, or to propose a new agreenent.

ARTI CLE VI |

OTHER ARRANGEMENTS. --Nothing in this agreenent shall be
construed to prevent or inhibit other arrangenents or
practices of any party in order to conply with federal |aw.

ARTI CLE VI | |

EFFECT AND W THDRAWAL. - -

(1) This agreenent shall becone effective when
properly executed by a | egal representative of the
partici pating organi zati on, when enacted into the | aw of the
state and after an ordi nance or other legislation is enacted
into law by the governing body of each participating
organi zation. Thereafter it shall becone effective as to any
partici pating organi zati on upon the enactnent of this
agreenent by the governing body of that organization.

(2) Any party may withdraw fromthis agreenent by
enacting legislation repealing the sanme, but no such
wi thdrawal shall take effect until one year after the
governi ng body of the withdrawing party has given notice in
witing of the withdrawal to the other parties.

(3) No withdrawal shall relieve the wthdrawi ng party
of any obligations inposed upon it by |aw.

ARTI CLE I X
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1

2 FI NANCI AL RESPONSI BI LI TY. - -

3 (1) A participating organization shall not be

4| financially responsible or liable for the obligations of any
5] other participating organization related to this agreenent.

6 (2) The provisions of this agreenent shall constitute
7 | neither a waiver of any governnental inmunity under Florida

8 | law nor a waiver of any defenses of the parties under Florida
9| law. The provisions of this agreement are solely for the

10 | benefit of its executors and not intended to create or grant
11| any rights, contractual or otherw se, to any person or entity.
12

13 ARTI CLE X

14

15 VENUE AND GOVERNI NG LAW - - The obligations of the

16 | parties to this agreenent are performable only within the

17 | county where the participating organization is |ocated, and
18 | statewi de for the MrnorityBusiness—Advocacy—ant—Asststance
19| Ofice of Supplier Dversity, and venue for any |egal action
20| in connection with this agreenent shall lie, for any
21 | participating organi zati on except the Mrorty—Business
22 | Advocacy—ant—Asststance O fice of Supplier Diversity,
23 | exclusively in the county where the participating organi zation
24| is located. This agreenent shall be governed by and construed
25 ] in accordance with the | aws and court decisions of the state.
26
27 ARTI CLE Xl
28
29 CONSTRUCTI ON AND SEVERABI LI TY. --Thi s agreenent shall be
30| liberally construed so as to effectuate the purposes thereof.
31| The provisions of this agreenent shall be severable and if any
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phrase, clause, sentence, or provision of this agreenent is
declared to be contrary to the State Constitution or the
United States Constitution, or the application thereof to any
gover nnent, agency, person, or circunstance is held invalid,
the validity of the remminder of this agreenent and the
applicability thereof to any governnent, agency, person, or
ci rcunstance shall not be affected thereby. |If this agreenent
shall be held contrary to the State Constitution, the
agreenent shall remain in full force and effect as to al
severabl e matters.

Section 13. This act shall take effect July 1, 2000.

RSk S R R Rk kR Rk S bk O S Rk S

LEG SLATI VE SUMVARY

Transfers the Mnorit Y Bu5|ness Advocacy and Assi stance

fice fromthe Departnent of Labor and” Enpl oynent
Security to the Departnent of Mnagenent Services and
renanes the office as the Ofice of Supplier Diversity.
Revises provisions relating to mnority business
enterprise prograns to rOV|de for revoking the
certification of mnority bu5|nesses prohibit agencies
from denying contractors;, firms, or individuals an
opportunjty to conpete

c

in Bubllc procurenment of

commoditi es and services. Provides a PenaItY for
discrimnation. Requires the Ofice of Supplier Diversity

to accept approved businesses as certlfled mnority

busi nesses, revises criteria for certification of
nlnorlty busi ness enterprises, and requires businesses to

nP ¥ With state I'icensing requirenments for

cer ication as a mnority business enterprise, Provides
review or audit of such businesses by the Ofice of
lier Diversity and the Auditor General. Prohibits

cr
r

|
|s imnating enfities or affiliates from bidding on
contracts and prohibits public entities from accepting
bids from awarding contracts to, or transacting business
with discrimnating entities. Provides. requirenents,
procedures, and limt t|ons for determ nations of
discrimnation by entitie Provi des for notice and
adm ni strative hearings. PrOV|des for nonappllcatlon to
specified activities. (See bill for detai
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