Florida Senate - 2000 CS for SB 288
By the Cormittee on Judiciary and Senator Canpbel

308-685- 00
1 A bill to be entitled
2 An act relating to grandparents' visitation
3 rights; creating s. 752.011, F. S.; providing
4 for court-ordered grandparent visitation under
5 certain circunstances; providing for
6 appoi ntnent of a guardian ad litemand famly
7 nediation if the court nakes a prelininary
8 finding that the minor is threatened with
9 denonstrabl e significant nental or enotiona
10 harm wi t hout visitation; requiring
11 court-ordered evaluation of the child if
12 nedi ation fails; providing for a hearing in
13 whi ch the deternination of denonstrable
14 significant nental or enotional harmto the
15 mnor will be nmade; providing criteria for such
16 a determination; providing for attorney's fees
17 and costs; applying the Uniform Child Custody
18 Jurisdiction Act; repealing s. 752.01, F.S.
19 relating to grandparental visitation; anending
20 s. 61.13, F.S., to conformto the act;
21 encour agi ng consol idation of actions under ss.
22 61.13, 752.011, F. S.; anmending ss. 752.015,
23 752.07, F.S., to conform cross-references;
24 providing an effective date.
25
26 | Be It Enacted by the Legislature of the State of Florida:
27
28 Section 1. Section 752.011, Florida Statutes, is
29 | created to read:
30 752.011 Action by grandparent for right of visitation
31| when petition shall be granted.--
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(1) A grandparent of a mnor nmay petition for

visitation with that mnor if:

(a) One or both of the parents of the nminor are

deceased:;
(b) The marriage of the parents of the minor has been

di ssol ved, whether or not a dissolution action is pending;

(c) A parent of the minor has deserted the ninor

(d) The minor was born out of wedlock and not |ater

determned to be a minor born within wedl ock as provided in s.
742.091; or
(e) A deceased parent of the mnor has nade a witten

testanentary statenent requesting that there be visitation

between his or her surviving ninor child and the grandparent

or grandparents.

(2) Upon the filing of a petition by a grandparent for

visitation rights, the court shall hold a prelininary hearing

to find whether there is evidence that the mnor is suffering

or is threatened with suffering denonstrable significant

nmental or enotional harmas a result of a parental decision

not to pernit visitation or contact with the grandparent.

Absent such a finding, the court shall disniss the petition

and may award reasonable attorney's fees and costs to be paid

by the petitioner to the respondent.

(3) If the court finds that there is evidence that the

mnor is suffering or is threatened with suffering

denonstrabl e significant nental or enptional harmas a result

of a parental decision not to pernit visitation or contact

with the grandparent, the court nmay appoint a guardi an ad

litemand shall order the matter to fanily nediation as
provided in chapter 44 and Rules 12.740 and 12.741 of the
Florida Fam |y Law Rul es of Procedure.

2

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2000 CS for SB 288
308-685-00

1 (4) |If nediation fails to yield a resolution, the

2| court shall order a psychol ogi cal eval uation of the m nor

3| pursuant to Rule 12.363, Fla. Fam L.R P., absent the

4| availability of conparable evidence of the findings expected
5| fromsuch an eval uation

6 (5) After a hearing on the matter, the court nmay award
7 | reasonable rights of visitation to the grandparent with

8| respect to the ninor if the court finds that:

9 (a) The minor is suffering or is threatened with

10 | suffering denpnstrable significant nental or enotional harm as
11 ) aresult of a parental decision not to pernmit visitation or
12 | contact with the grandparent and that visitation with the

13 | grandparent will alleviate or mitigate the harm and

14 (b) That the visitation will not materially harmthe
15| parent-child rel ati onshi p.

16 (6) |In assessing denonstrable significant nental or
17 | enotional harmas those terns are used in this chapter, the
18 | court shall consider the totality of the circunstances

19 | affecting the nental and enotional well-being of the mnor
20 | i ncl udi ng:
21 (a) The love, affection, and other enotional ties
22 | existing between the minor and the grandparent, including
23 | those based upon a relationship that has been pernitted
24 | previously by one or nore of the mnor's parents.
25 (b) The length and quality of the prior relationship
26 | between the ninor and the grandparent, including the extent to
27 | whi ch the grandparent has been involved in providing regul ar
28 | care and support of the m nor
29 (c) \Whether the grandparent has established or
30| attenpted to establish ongoi ng personal contact with the
31| minor.
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(d) The reasons for which a parent or parents have

made a decision to end contact or visitati on between the m nor

and the grandparent which was pernitted previously by the

parent or parents.

(e) \Whether there has been denpnstrable significant

nmental or enotional harmto the mnor as the result of

di sruption in the fanily unit due to divorce, abandonnent by a

parent, or disability or death of a parent, sibling, or other

househol d nenber, for which the minor has derived support and

stability fromthe grandparental relationship and whether the

continuation of that support and stability is likely to

prevent further harm

(f) The existence or threat of nmental injury to the

m nor as defined in s. 39.01.

(g) When one parent is deceased, whether grandparent

visitation will help maintain or facilitate contact between

the mnor and the deceased parent's extended fanmly of origin

such that denpnstrable significant nental or enotional harmto

the minor fromloss of additional fanily relationships is

mtigated.
(h) The present nental, physical, and enotional needs

and health of the m nor.

(i) The present nental, physical, and enotional health

of the grandparent.

(j) The recommendations of the minor's guardi an ad

litem
(k) The results of the psychol ogi cal eval uation of the

m nor pursuant to Rule 12.363, Fla. Fam L.R P.

(1) The preference of the ninor if the mnor is

determned to be of sufficient nmaturity to express a

pr ef erence.
4

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®Uu D WNPRER O

Florida Senate - 2000 CS for SB 288
308-685-00

(m \When a parent is deceased, any witten

testanentary statenment by the deceased parent requesting that

visitation with the grandparent be granted or stating a belief

that such visitation would reduce or nitigate denonstrable

significant nental or enotional harmto the nminor as a result

of the parent's death. The absence of such a testanentary

statenent nmay not be construed as evidence that the deceased

parent woul d have objected to the requested visitation

(n) Such other factors as the court considers

necessary in nmaking this determnation

(7) |In assessing whether granting a petition brought

under this chapter will cause material harmto the

parent-child relationship, the court shall consider the

totality of the circunstances affecting the parent-child

rel ationshi p, including:

(a) \Whether there have been previous di sputes between

t he grandparent and the parents over childrearing or other

matters related to the care and upbringing of the ninor

(b) VWhether visitation would in a material nanner

interfere with or conprom se parental authority;

(c) \Whether visitation can be arranged in such a

manner as not to materially detract fromthe parent-child

relationship, including the quantity of tine available for

enj oynent of the parent-child rel ati onship and any ot her

consideration related to disruption of the schedul e and

routines of the parents' and the ninor's hone |ives;

(d) Whether visitation is being sought for the primary

pur pose of continuing or establishing a relationship with the

mnor with the intent that the m nor benefit fromthe

rel ati onshi p;
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(e) VWhether the requested visitation woul d expose the

m nor to conduct, noral standards, experiences, or other

factors that are inconsistent with influences provided by the

par ent ;
(f) The nature of the relationship between the parents

and t he grandparent;

(g) The reasons for which a parent or parents have

made a decision to end contact or visitati on between the m nor

and the grandparent which has been permtted previously by

that parent or parents;

(h) The psychological toll of visitation disputes on

the minor in the particular circunstances; and

(i) Such other factors as the court considers

necessary in nmaking this determnation
(8) Sections 61.1302-61.1348, the Uniform Child
Custody Jurisdiction Act, apply to actions brought under this

chapter.
(9) |If separate actions under this section and s.

61. 13 are pending concurrently, courts are strongly encouraged

to consolidate the actions in order to mnimze the burden of

litigation of visitation rights on the minor and the parties.

(10) An order of grandparent visitation may be

nodi fi ed upon a showi ng of substantial change in circunstances

or a showing that visitation is causing material harmto the

parent-child rel ati onshi p.

(11) An original action requesting visitation rights

under this chapter may be filed by any grandparent only once

during any 2-year period, except on good cause shown that the

mnor is suffering or threatened with suffering denonstrabl e

significant nental or enotional harm caused by a parental

decision to deny or linit contact or visitation between a
6
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1| minor and grandparent, which was not known to the grandparent
2| at the tine of filing an earlier action

3 (12) This section does not provide for grandparental

4| visitation rights for mnors placed for adopti on under chapter
5] 63 except as provided in s. 752.07 with respect to adoption by
6| a stepparent.

7 (13) Section 57.105 applies to actions brought under

8| this chapter.

9 Section 2. Section 752.01, Florida Statutes, is

10 | repeal ed

11 Section 3. Subsection (2) of section 61.13, Florida
12 | Statutes, is anended to read:

13 61. 13 Custody and support of children; visitation

14 | rights; power of court in making orders.--

15 (2)(a) The court shall have jurisdiction to deternine
16 | custody, notwithstanding that the child is not physically

17 | present in this state at the tine of filing any proceeding

18 | under this chapter, if it appears to the court that the child
19 | was renoved fromthis state for the prinmary purpose of
20| renmoving the child fromthe jurisdiction of the court in an
21| attenpt to avoid a determ nation or nodification of custody.
22 (b)1. The court shall determine all matters relating
23| to custody of each minor child of the parties in accordance
24 | with the best interests of the child and in accordance with
25| the Uniform Child Custody Jurisdiction Act. It is the public
26 | policy of this state to assure that each minor child has
27 | frequent and continuing contact with both parents after the
28 | parents separate or the marriage of the parties is dissolved
29 | and to encourage parents to share the rights and
30 | responsibilities, and joys, of childrearing. After considering
31| all relevant facts, the father of the child shall be given the
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sane consideration as the nother in determning the primary
residence of a child irrespective of the age or sex of the
chi | d.

2. The court shall order that the parental
responsibility for a minor child be shared by both parents
unl ess the court finds that shared parental responsibility
woul d be detrinmental to the child. Evidence that a parent has
been convicted of a felony of the third degree or higher
i nvol ving donestic violence, as defined in s. 741.28 and
chapter 775, or neets the criteria of s. 39.806(1)(d), creates
a rebuttable presunption of detrinment to the child. If the
presunption is not rebutted, shared parental responsibility,
including visitation, residence of the child, and decisions
made regarding the child, may not be granted to the convicted
parent. However, the convicted parent is not relieved of any
obligation to provide financial support. If the court
determ nes that shared parental responsibility would be
detrinental to the child, it nmay order sole parental
responsibility and make such arrangenents for visitation as
wi |l best protect the child or abused spouse fromfurther
harm Wether or not there is a conviction of any offense of
donestic violence or child abuse or the existence of an
injunction for protection against donestic violence, the court
shal | consi der evidence of donmestic violence or child abuse as
evi dence of detrinment to the child.

a. |In ordering shared parental responsibility, the
court may consider the expressed desires of the parents and
may grant to one party the ultinate responsibility over
specific aspects of the child' s welfare or nay divide those
responsibilities between the parties based on the best
interests of the child. Areas of responsibility may include
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primary residence, education, nedical and dental care, and any
ot her responsibilities that the court finds unique to a
particular famly.

b. The court shall order "sol e parental
responsibility, with or without visitation rights, to the
other parent when it is in the best interests of" the ninor
chil d.

c. The court may award the grandparents visitation
rights with a mnor child pursuant to the criteria set forth
ins. 752.011 if—t—is—inthechitd-sbest—interest.
Grandparents have | egal standing to seek judicial enforcenent

of such an award. This section does not require that
grandparents be nade parties or given notice of dissolution
pl eadi ngs or proceedi ngs, nor do grandparents have | ega
standing as "contestants" as defined in s. 61.1306. However,
if separate actions under this section and s. 752.011 are

pendi ng concurrently, courts are strongly encouraged to

consol i date the actions in order to mnimze the burden of

litigation of visitation rights on the child. A court may not

order that a child be kept within the state or jurisdiction of
the court solely for the purpose of pernitting visitation by
t he grandparents.

3. Access to records and information pertaining to a
m nor child, including, but not linmted to, nedical, dental
and school records, nay not be denied to a parent because the
parent is not the child s prinmary residential parent.

(c) The circuit court in the county in which either
parent and the child reside or the circuit court in which the
original award of custody was entered have jurisdiction to
nodi fy an award of child custody. The court may change the
venue in accordance with s. 47.122.
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1 (d) No presunption shall arise in favor of or agai nst
2| arequest to relocate when a prinmary residential parent seeks
3| to nove the child and the nove will materially affect the

4 | current schedul e of contact and access with the secondary

5| residential parent. In nmaking a determ nation as to whether
6| the primary residential parent may relocate with a child, the
7 | court nust consider the follow ng factors:

8 1. Wether the nove would be likely to inprove the

9] general quality of |life for both the residential parent and
10 | the child.

11 2. The extent to which visitation rights have been

12 | al | owed and exerci sed.

13 3. Wiether the prinmary residential parent, once out of
14 | the jurisdiction, will be likely to conply with any substitute
15| visitation arrangenents.

16 4. \hether the substitute visitation will be adequate
17 | to foster a continuing neaningful relationship between the

18 | child and the secondary residential parent.

19 5. Wiether the cost of transportation is financially
20 | affordabl e by one or both parties.

21 6. \Whether the nove is in the best interests of the
22 | child.

23 Section 4. Section 752.015, Florida Statutes, is

24 | anended to read:

25 752.015 Mediation of visitation disputes.--It shall be
26 | the public policy of this state that famlies resolve

27 | differences over grandparent visitation within the famly. It
28 | shall be the further public policy of this state that when

29 | fanmilies are unable to resolve differences relating to

30 | grandparent visitation that the famly participate in any

31| formal or informal nediation services that nay be avail abl e.
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When families are unable to resolve differences relating to
grandparent visitation and a petition is filed pursuant to s.
752. 011 #2641, the court shall, if such services are
available in the circuit, refer the case to fanmly nediation
in accordance with rul es pronul gated by the Suprene Court.

Section 5. Section 752.07, Florida Statutes, is
amended to read:

752.07 Effect of adoption of child by stepparent on
right of visitation; when right may be terninated.--Wen there
is a remarriage of one of the natural parents of a minor child
for whomvisitation rights may be or nmay have been granted to
a grandparent pursuant to s. 752.011 #52-06%, any subsequent
adoption by the stepparent will not terninate any
grandparental rights. However, the court nay determn ne that
termnrat+on—of such visitation rights should be tern nated
based upon the standards for granting such visitation which
are set forth in s. 752.011 is—in—thebest—interest—of—the
ehit+d and rul e accordingly, after affording the grandparent an

opportunity to be heard.
Section 6. This act shall take effect July 1, 2000.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEESEUgggITUTE FOR

Changes the a Pp|| abI|ItY of the grandparent visitation right
actlon to i icitly exclude parents in "intact famlies" and
[imts the b|||‘s application to those cases in which 1) One
or both parents are deceased, 2) The parents' narriage_is
dISSO|VIng or dissolved, 3) A parent_has deserted, 4? The

m nor orn out of wedlock, or 5) The deceased ﬂarent has
expressed a testanentary statenent’ requesting such visitation
Makes techni cal changes to conformthe provisions to the
standard of harmrequired to initiate and succeed on a

petition for grandparent visitation rights.
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