Florida Senate - 2000 CS for SB 340

By the Cormittee on Children and Fam lies; and Senators
Forman, Carlton and G ant

300- 765B- 00

1 A bill to be entitled

2 An act relating to human rights; creating s.

3 402. 164, F.S., and anmendi ng ss. 402. 165,

4 402. 166, 402.167, F.S.; renaning the statew de
5 and district human rights advocacy conmittees
6 as the Florida statewi de and | ocal advocacy

7 councils; providing legislative intent with

8 respect to the duties and powers of the

9 councils; defining the terns "client" and

10 "client services" as used in ss.

11 402. 164-402. 167, F.S.; providing for the duties
12 of the councils with respect to nonitoring the
13 activities of, and investigating conplaints

14 agai nst, state agencies that provide client

15 services; revising council nenbership,

16 appoi ntnent, officers, and terns of service;
17 providing for revision of |ocal council service
18 areas; providing for access to records of the
19 state agenci es subject to counci
20 i nvestigations; providing rul emaking authority
21 to such state agencies; amending ss. 39.001
22 39.202, 39.302, 393.13, 394.459, 394. 4595,
23 394. 4597, 394. 4598, 394.4599, 394. 4615,
24 400. 0067, 400. 0089, 400.118, 400. 141, 400. 419,
25 400. 428, 415.1034, 415.104, 415.1055, 415.106,
26 415. 107, 430.04, F.S.; conform ng references;
27 providing an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Section 402.164, Florida Statutes, is

2| created to read

3 402.164 Legislative intent; definition.--

4 (1) (a) It is the intent of the Legislature to use

5| citizen volunteers as nenbers of the Florida Statew de

6 | Advocacy Council and the Florida | ocal advocacy councils, and
7| to have volunteers operate a network of councils that shall

8 | without interference by an executive agency, undertake to

9| di scover, nmonitor, investigate, and deternine the presence of
10 | conditions or individuals that constitute a threat to the

11 | rights, health, safety, or welfare of persons who receive

12 | services from state agenci es.

13 (b) It is the further intent of the Legislature that
14 | the nonitoring and investigation shall safeguard the health,
15| safety, and welfare of consuners of services provided by these
16 | state agenci es.

17 (2) As used in ss. 402.164-402.167, the term

18 (a) "dient" neans a client as defined in s. 393. 063,
19| s. 394.67, s. 397.311, or s. 400.960, a forensic client or
20| client as defined in s. 916.106, a child or youth as defined
21 |lins. 39.01, achild as defined in s. 827.01, a fanily as
22 | defined in s. 414.0252, a participant as defined in s.
23| 400.551, a resident as defined in s. 400.402, a Medicaid
24 | recipient or recipient as defined in s. 409.901, a child
25 | receiving childcare as defined in s. 402.302, a disabled adult
26| as defined in s. 410.032 or s. 410.603, or a victimas defined
271 in s. 39.01 or s. 415.102 as each definition applies within
28 | its respective chapter
29 (b) "dient services" neans services which are
30| provided to a client by a state agency or a service provider
31
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operated, funded, |icensed, contracted, or regulated by the

state.

Section 2. Section 402.165, Florida Statutes, is
amended to read:

402.165 Florida Statew de Advocacy Council Statew-de
Horren—Ri-ghts—Advecacy—Conmi-ttee; confidential records and

neeti ngs. - -

(1) There is created within the Departnent of Children
and Family Services a Florida Statew de Advocacy Counci

Statew-de—Hurman—R-ght s—Advoecacy—Conmmi-ttee. Menbers of the

council shall represent the interests of clients who are

served by state agencies that provide client services. The

Departnent of Children and Family Services shall provide
adm ni strative support and service to the statew de counci

conmttee to the extent requested by the executive director
wi thin avail able resources. The statew de council is not

Hurren—Ri-ghts—Advecacy—Commi-ttee—shat—not—be subject to

control, supervision, or direction by the Departnent of

Children and Family Services in the performance of its duti es.
The council committee shall consist of 15 residents of this
state eirti+zens, one fromeach service area designated by the

st at ewi de council distriet—ef—theDbDepartrent—of—Chitdren—and
Farmi+y—Services, who broadly represent the interests of the

public and the clients of the state agencies that provide

client services that—departrent. The nmenbers shall be
representative of four fi+wve groups of state residents eitizens
as follows: one provider who delivers etected—pubH—e
ofHHeial—two—providers—who—deti-ver client services as defined
ins. 402.164(2); two or—prograns—to—cH-ents—of—thebepartrent
of—Chit+dren—and—tamty—Serviees—Ffour nonsal ari ed

representatives of nonprofit agencies or civic groups; four
3
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representatives of heatth—antd—+ehabiHtative—serviees consuner
groups who are currently receiving, or have received, client

servi ces fromthebepartrent—ef—Chitdren—andfanmty—Services

within the past 4 years, at |east one of whom nust be a
consuner of one or nore client services; and two foeur

residents of the state who do not represent any of the
foregoi ng groups, one two of whomrepresents the represent
heal t h-rel ated professions and one twe of whomrepresents

represent the | egal profession. |n appointing the
representative representatives of the health-rel ated

prof essi ons, the appointing authority shall give priority of

consideration to a physician |icensed under chapter 458 or
chapter 459; and, in appointing the representative

representatives of the | egal profession, the appointing

authority shall give priority of consideration to a nenber in

good standing of The Florida Bar. O the renmining nenbers, no

nore than one shall be an elected official; no nore than one

shall be a health professional; no nore than one shall be a

| egal professional; no nore than one shall be a provider; no

nore than two shall be nonsal aried representatives of

nonprofit agencies or civic groups; and no nore than one shal

be an individual whose primary area of interest, experience,

or expertise is a najor client group of a client services

group that is not represented on the council at the tine of

appoi nt nent . Except for the nenber who is an elected public
official, each nmenber of the statew de council HuraRr—R-ghts

Advocacy—Comri-ttee nust have served as a nmenber of a Florida

advocacy council, with priority consideration given to an

appl i cant who has served a full termon a | ocal counci

th—striect—huran—rights—advecacy—conmmttee. Persons related to

each other by consanguinity or affinity within the third
4
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degree may not serve on the statew de council HurerR—R-ghts
Advecacy—Comri-ttee at the sane tine.

(2) Menbers of the statew de council HurerR—R-ghts
Advocaey—Cormittee shall be appointed to serve terns of 4 3

years, retroactive to the nenbers in office on July 1, 2000

A nmenber may not serve nore than two full consecutive terns.

(3) If a nenber of the statew de council Hurar—R-ghts

Advecacy—Comrittee fails to attend two-thirds of the regul ar
counci | eomyttee neetings during the course of a year, the

position held by the sueh nenber may be deened vacant by the
council eommttee. The Governor shall fill the vacancy
pursuant to subsection (4). |If a nenber of the statew de

council vi ol at es Harman—R-ghts—Advocacy—Cormmi-ttee—+s—in

vi-otatioen—of—the—provistons—oef this section or procedures
adopt ed under this section therete, the council eemmttee nay

recommend to the Governor that the suekh nenber be renpved

(4) The CGovernor shall fill each vacancy on the

st at ewi de counci | Humrar—R-ghts—Advocacy—Committee froma |i st
of nom nees submitted by the statew de council ecemmttee. A

list of candi dates may shat be subnitted to the statew de
council by the local council in the service area ecenmttee by

he districtd it ad he d

from which the vacancy occurs. Priority of consideration

shal | be given to the appointnent of an individual who is
receiving one or nore client services and whose primary

i nterest, experience, or expertise lies with a major client

group that is ef—thebepartrnent—of—Chitdren—and—tamty

Serviees not represented on the council comvttee at the tine
5
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1| of the appointnment. |f an appointnent is not made within 60
2 | days after a vacancy occurs on the statew de counci
3 | eormmittee, the vacancy may shatt be filled by a najority vote
4| of the statew de council eemmttee without further action by
5| the Governor. A Ne person who is enployed by any state agency
6]in client thebepartrent—of—Chitdren—and—+amty services nay
7|1 not be appointed to the statew de council eemmttee.
8 (5)(a) Menbers of the statew de council HureR—R-ghts
9 | Advocaey—Committee shall receive no conpensation, but are
10 | shalH+—be entitled to be reinbursed for per diemand travel
11 | expenses in accordance with s. 112.061
12 (b) The council eommittee shall select an executive
13 | director who shall serve at the pleasure of the counci
14 | eommttee and shall performthe duties delegated to himor her
15| by the council eommittee. The conpensation of the executive
16 | director shall be established in accordance with the rul es of
17 | the Sel ected Exenpt Service.
18 (c) The council eommittee may apply for, receive, and
19 | accept grants, gifts, donations, bequests, and other paynents
20 | i ncl udi ng noney or property, real or personal, tangible or
21| intangi ble, and service fromany governnental or other public
22 | or private entity or person and make arrangenents as to the
23 | use of sane.
24 (d) The statew de council HuraRr—R-ghts—Advecaey
25 | Committee shall annually prepare a budget request that is not
26 | to be changed shaH——met—be—subject—to—<change by depart nent
27 | staff after it is approved by the council eemmttee, but the
28 | budget—reguest shall be subnmitted to the Governor by—the
29 | departrent for transnittal to the Legislature. The budget
30| shall include a request for funds to carry out the activities
31| of the statewi de council and the | ocal councils Hufrer—R-ghts
6
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(6) The nenbers of the statew de council Hurar—R-ghts

Advocacy—Comrittee shall elect a chair and a vice chair to

terns ehatrperson—to—a—termof 1 year. A person nay not serve
as chair or vice chair eharrperson for nore than two full

consecutive terns.

(7) The responsibilities of the statew de counci
eermmt+tee i nclude, but are not limted to:
(a) Serving as an independent third-party nechani sm

for protecting the constitutional and human rights of clients
within prograns or facilities any—eHert—wthiri—a programor
faet++ty operated, funded, |icensed, contracted, or regul ated
by any state agency that provides client theDbepartwent—of
Chit-dren—and—Fam+y services.

(b) Monitoring by site visit and inspection of

recordsyt he delivery and use of services, prograns, or
facilities operated, funded, regulated, contracted, or
licensed by any state agency that provides client the
Bepartrent—of —Chitdren—andFanity services, for the purpose of
preventing abuse or deprivation of the constitutional and
human rights of clients. The statew de council Hufrar—R-ghts
Advecacy—Comri-ttee nay conduct an unannounced site visit or

monitoring visit that involves the inspection of records if

the stueh visit is conditioned upon a conplaint. A conplaint
may be generated by the council eommttee itself if
information fromany state agency that provides client

servi ces or from the—Dbepartrent—of—Chitdren—and—tamt+y
Servi-ces—of other sources indicates a situation at the program

or facility that indicates possible abuse or neglect or
deprivation of the constitutional and human rights of clients.
7
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The statew de council Hurar—R-ghts—Advecacy—Comrttee shal

establish and follow uniformcriteria for the revi ew of
i nformati on and generation of conplaints. Routine program
nmonitoring and reviews that do not require an exam nation of
records nay be nmade unannounced.

(c) Receiving, investigating, and resolving reports of
abuse or deprivation of constitutional and human rights

referred to the statewide council by a |local council Huran

eemmttee. |If a matter constitutes a threat to the life
safety, or health of clients or is nmultidistrict in scope, the
st at ewi de counci| Humran—Ri-ghts—Advocacy—Comrttee nay exerci se
such powers w thout the necessity of a referral froma |ocal
counci |l distriet—eommttee

(d) Reviewi ng existing prograns or services and new or
revised prograns of the state agencies that provide client

Pepartrent—of—Chitdren—and—+amit+y services and naki ng

reconmendations as to how the rights of clients are affected.

(e) Subnitting an annual report to the Legislature, no
| at er than Decenber 30 of each cal endar year, concerning
activities, reconmendations, and conplaints reviewed or
devel oped by the council eemmttee during the year

(f) Conducting neetings at |least six tines a year at
the call of the chair ehatrperson and at other tines at the
call of the Governor or by witten request of six nmenbers of
the council ecemmittee.

(g) Devel opi ng and adopting uniform procedures to be
used to carry out the purpose and responsibilities of the
statewi de council and the |ocal councils hufrar—rights—advocacy
conm-ttees, which procedures shall include, but need not be
limted to, the foll ow ng:

8
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1 1. The responsibilities of the statew de council and

2| the | ocal councils eoemrttee;

3 2. The organization and operation of the statew de

4 | council and the | ocal councils eommttee—and—distriect

5 | eermmttees, including procedures for replacing a nenber

6| formats for maintaining records of council ecoemmttee

7| activities, and criteria for determ ning what constitutes a

8| conflict of interest for purposes of assigning and conducting

9 ] investigations and nonitoring;
10 3. Uniform procedures for the statew de council and
11| the local councils relating to receiving and investigating
12 | commttee—and—district—committees—totreceive—antdinvestigate
13 | reports of abuse or deprivation of constitutional or hunan
14 | rights;
15 4. The responsibilities and relationship of the |ocal
16 | council s distret—human—+ights—advecacy—econmttees to the
17 | statewi de council eemrttee;
18 5. The relationship of the statewide council to the
19 | state agencies that receive and investigate reports of abuse
20| and neglect of clients of state agencies cemmttee—to—the
21 | bepartrent—of—Chitdren—and—tamty—Servieces, including the way
22 | in which reports of findings and reconmendations related to
23 | reported abuse or neglect are given to the appropriate state
24 | agency that provides client Departwent—of—Chitdren—and—tamty
25| servi ces;
26 6. Provision for cooperation with the State Long- Term
27 | Care Orbudsnman Counci | ;
28 7. Procedures for appeal. An appeal to the statew de
29 | council state—coemmttee is made by a |l ocal council eist+riet
30 | huran—rights—advocacy—conmmttee when a valid conplaint is not
31| resolved at the |ocal distriet |evel. The statew de counci

9
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conm-ttee may appeal an unresolved conplaint to the secretary
or director of the appropriate state agency that provides

cli ent ef—thebepartrent—of—Chitdren—antd+amt+y services. If,

after exhausting all renedies, the statew de council cermttee

is not satisfied that the conplaint can be resolved within the

state agency bepartrent—of—Chitdren—and—tamty—Serviees, the
appeal may be referred to the Governor er—the—tegistature;

8. Uniform procedures for gaining access to and

mai nt ai ni ng confidential information; and

9. Definitions of m sfeasance and nml f easance for
nmenbers of the statew de council and | ocal councils eenmmttee
and—di-stret——commttees.

(h) Monitoring the performance and activities of al
| ocal council s distret—comrttees and providing technica
assi stance to nenbers and staff of |ocal councils d&istriet
eemttees.

(i) Providing for the devel opnent and presentation of

a standardi zed training programfor nenbers of |ocal councils
r . . .
(8)(a) In the performance of its duties, the statew de

counci | HurreRr—R-ghts—Advecacy—Commttee shal |l have

1. Authority to receive, investigate, seek to

conciliate, hold hearings on, and act on conplaints that which
al | ege any abuse or deprivation of constitutional or human
rights of persons who receive client services fromany state
agency thHents.

2. Access to all client records, files, and reports

fromany program service, or facility that is operated,
funded, licensed, contracted, or regul ated by any state agency
that provides client thebepartrwent—of—Chitdren—and—tamty
services and any records that whieh are material to its

10
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i nvestigation and whieh are in the custody of any other agency
or departnent of government. The council's commttee—s

i nvestigation or nonitoring shall not inpede or obstruct
matters under investigation by |aw enforcenent agencies or
judicial authorities. Access shall not be granted if a
specific procedure or prohibition for reviewing records is
required by federal |aw and regul ation that whieh supersedes
state | aw. Access shall not be granted to the records of a
private |icensed practitioner who is providing services
outside the state agency, or outside a state facility,

agenctes—and—facttHt+es and whose client is conpetent and

refuses di scl osure.

3. Standing to petition the circuit court for access
to client records that whieh are confidential as specified by
law. The petition shall state the specific reasons for which
the council eommttee is seeking access and the intended use
of such information. The court nmay authorize counci
cormttee access to such records upon a finding that such
access is directly related to an investigation regarding the
possi bl e deprivation of constitutional or human rights or the
abuse of a client. Oiginal client files, records, and
reports shall not be renpbved froma state agency the

. chitd I . .
faeitities. Under no circunmstance shall the council eofmttee
have access to confidential adoption records once the adoption
is finalized by a court in accordance w th the—previsions—of
ss. 39.0132, 63.022, and 63.162. Upon conpletion of a genera
i nvestigation of practices and procedures of a state agency,

t he statew de council the—bBepartrent—ef—Chitdren—andfanmty
Serviees—the—<commttee shall report its findings to that

agency departent.

11

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2000 CS for SB 340
300- 76

i
765B- 00

1 (b) Al information obtained or produced by the

2| statewide council that eemmttee—whieh is nade confidential by
3| law, that whieh relates to the identity of any client or group
4] of clients subject to the protections of this section, or that
5| whieh relates to the identity of an individual who provides

6| information to the council eemmttee about abuse or about

7| alleged violations of constitutional or human rights, is

8 | confidential and exenpt from the—provistoens—of s. 119.07(1)

9] and s. 24(a), Art. | of the State Constitution.

10 (c) Portions of neetings of the statew de council that
11 | Huran—Ri-ghts—Advocacy—Committee—which relate to the identity
12 | of any client or group of clients subject to the protections
13| of this section, that whiech relate to the identity of an

14 | i ndi vi dual who provides infornmation to the council ecomtttee
15 | about abuse or about alleged violations of constitutional or
16 | hunman rights, or wherein testinony is provided relating to

17 | records otherwi se made confidential by |law, are exenpt from
18 | the—provistoens—of s. 286.011 and s. 24(b), Art. | of the State
19 | Constitution.
20 (d) Al records prepared by nenbers of the statew de
21| council that eommttee—which reflect a nental inpression
22 | investigative strategy, or theory are exenpt from the
23 | provistons—of s. 119.07(1) and s. 24(a), Art. | of the State
24 | Constitution until the investigation is conpleted or until the
25| investigation ceases to be active. For purposes of this
26 | section, an investigation is considered "active" while such
27 | investigation is being conducted by the statew de counci
28 | eormmittee with a reasonable, good faith belief that it may
29| lead to a finding of abuse or of a violation of constitutiona
30 | or human rights. An investigation does not cease to be active
31| so long as the statew de council coemmttee is proceeding with

12
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1| reasonabl e dispatch and there is a good faith belief that

2| action may be initiated by the council eemmttee or other

3| adm nistrative or |aw enforcenent agency.

4 (e) Any person who knowingly and willfully discloses
5| any such confidential information conmmts ts—guitty—of a

6 | m sdeneanor of the second degree, punishable as provided in s.
7| 775.082 or s. 775.083.

8 Section 3. Section 402.166, Florida Statutes, is

9 | anended to read:

10 402.166 Florida |ocal advocacy council s Brstriet—huran
11 | rghts—advecacy—conmmttees; confidential records and

12 | neetings. - -

13 (1) At least one Florida | ocal advocacy counci

14 | distret—huran—rights—advocacy——commttee is created in each
15| service area designated by the Florida Statew de Advocacy

16 | Counci |l distriet—of—the bepartrent—of—Chitdren—and—tamt+y

17 | Serviees. The local councils are distret—huran—+ights

18 | atdvecacy—conmi-ttees——shal—be subject to direction fromand the
19 | supervision of the statew de council Hurar—R-ghts—Advecacy
20 | Cormmittee. The Departnent of Children and Fam |y Services
21 | distret—atmntstrator shall assign staff to provide
22 | administrative support to the |ocal councils eemmttees, and
23 | staff assigned to these positions shall performthe functions
24 | required by the |l ocal councils eomyttee wthout interference
25| fromthe departnent. The |ocal councils ¢distriect—comittees
26 | shall direct the activities of staff assigned to themto the
27 | extent necessary for the | ocal councils eommttees to carry
28 | out their duties. The nunber and areas of responsibility of
29 | the local council s distret—huran—+ights—advocacy—commttees
30| not to exceed 46 councils statew de three—itn—any—i-striect,
31| shall be deternined by the statew de council and shall be

13
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consistent with judicial boundaries. Local councils majority

f i . . I . i .
have—four—ecormttees—bistrict—comrittees shall neet at
facilities under their jurisdiction whenever possible.

(2) Each |ocal council ¢istret—huran—+ights—atvocacy
commi-ttee shall have no fewer than 7 nenbers and no nore than
15 nmenbers, no nore than 4 25—percent of whom are or have been

reci pients of one or nore client eHents—of—thebepartrent—of
Chitdren—and—Fanm+y services within the |ast 4 years, except

that one nenber of this group nmay be an i medi ate rel ative or

| egal representative of a current or fornmer client; two
provi ders;who deliver client services as defined in s.

402. 164( 2) er—progrars—to—ctents—oef—theDepartrent—of
Chit-dren—and—+anmty—Serviees; and two representatives of

prof essi onal organi zati ons, one of whomrepresents the

heal t h-rel ated professions and one of whomrepresents the

| egal profession. Priority of consideration shall be given to
t he appointnent of at |east one nedical or osteopathic
physician, as defined in chapters 458 and 459, and one nenber
in good standing of The Florida Bar. Priority of consideration
shal|l al so be given to the appointnent of an individual who is
receiving client services and whose prinary interest,

experience, or expertise lies with a major client group ef—the

Pepartrent—of—Chitdren—and—+amt+y—Servieces not represented on
the coommittee at the tinme of the appointnent. ta—no—case

shat+ A person who is enployed in client services by any state

agency may not be appointed to the council. No nore than three

I I . chitd I g . I I I
as—a—rnenrber—of—a—commttee—At—no—tiwe—shatt i ndi vi dual s who
are providing contracted services for clients to any state

agency may serve on the sane local council at the sane tine to
14
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Persons related to each other by consanguinity or affinity
within the third degree may shatl+ not serve on the sane | ocal

counci | distret—huran—+ights—advoecacy—commttee at the sane
time. Al nenbers of |ocal councils distret—huran—+ights
atvrocacy—comrttees nust successfully conplete a standardi zed

training course for council ecomyttee nenbers within 3 nonths

after their appointnent to a |l ocal council cemmttee. A

menber may not be assigned to an investigation that whieh
requires access to confidential information prior to the
conpl etion of the training course. After he or she conpletes
the required training course, a nenber of a local council may
conm-ttee—shat- not be prevented fromparticipating in any
activity of that local council eemyttee, including

i nvestigations and nonitoring, except due to a conflict of

interest as described in the procedures established by the

st at ewi de counci | Humrar—R-ghts—Advocacy—Committee pursuant to

subsection (7).
(3)(a) Wth respect to existing |local councils

conm-ttees, each nenber shall serve a termof 4 years. Upon
expiration of a termand in the case of any ot her vacancy, the
| ocal council ¢istriet—comrttee shall appoint a repl acenent
by majority vote of the |ocal council eemrttee, subject to

t he approval of the Governor. A nenber nmay serve no nore than
two full consecutive terns.

(b)1. The Governor shall appoint the first four 4
nmenbers of any newy created | ocal council eemmttee; and

t hose four 4 nenbers shall select the remining & nenbers,

subj ect to approval of the Governor. |f any of the first four

menbers are not appointed within 60 days after ef a request is
15
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being submtted to the Governor, those nenbers may shat- be
appointed by a majority vote of the statew de council éistriet

corm-ttee without further action by the Governor
2. Menbers shall serve for no nore than two full

consecutive terns of 4 3 years, except that at the tine of
initial appointnent, ternms shall be staggered so that

approxi mately one-half of the nenbers first thefirst—six
frefrbers appoi nted shall serve for ternms of 4 2 years and the

remai ni ng f+ve menbers shall serve for terms of 2 3 years.
Vacanci es shall be filled as provided in subparagraph 1

(c) If no action is taken by the Governor to approve
or di sapprove a replacenent of a nenber pursuant to this
subsecti on paragraph within 30 days after the | ocal counci
di-striet—cormrttee has notified the Governor of the
appoi ntment, then the appointnment of the replacenment may shat-

be consi dered approved by the statew de council

(4) Each local council eofmittee shall elect a chair
and a vice chair ehatrperson for a termof 1 year. A person
may not serve as chair or vice chair ehat+rpersen for nore than
two consecutive terms. The chair's and vice chair's terns
expire on Septenber 30 of each year chatrperson—Ss—termexprtes
of—the—anniversary—of—the—echairperson-—s—etection.

(5) |If alocal council tAathe—event—that—a—ecomittee
menber fails to attend two-thirds of the regular counci

conm-ttee neetings during the course of a year, the |loca
council may rt—shatH—bethe+responsibitity—of—the—ecomitteeto

repl ace the sueh nmenber. |f a nenber of a |ocal counci
violates this section distriet—commtteernenber—s—+n
16
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vi-otation—of—the—provistons—oef—this—subseetion or procedures
adopt ed under this section, the |local council therete—a

di-striet—conrmittee may recomend to the Governor that the sueh
nmenber be renpved.

(6) A nmenber of a local council ¢striet—ecomittee
shall receive no conpensation but is shatH—reeerve—per—diem
ant—shatHH—be entitled to be reinbursed for per diemand travel
expenses as provided in s. 112.061. Menbers nay be provi ded

rei mbursenent for |ong-distance telephone calls if such calls
were necessary to an investigation of an abuse or deprivation
of constitutional or human rights.

(7) A local council distret—huran—+ights—advocacy
cormmttee shall first seek to resolve a conplaint with the
appropriate | ocal adninistration, agency, or progran any
matter not resolved by the | ocal council ¢dstriet—ecomittee
shall be referred to the statew de council Hurar—R-ghts

Advecacy—Comrttee. A |ocal council distrt+et—huran—+ights
atvrocacy—comrttee shall conply with appeal procedures
establ i shed by the statew de council Hurar—R-ghts—Advecacy
Cormmittee. The duties, actions, and procedures of both new
and existing |local councils distriect—huran—rights—advocacy
cormmttees shall conformto ss. 402. 164-402. 167 the—provisions
of—this—act. The duties of each local council distriet—humran
rHghts—atvocacy—commttee shall include, but are not linited

to:

(a) Serving as an independent third-party nechani sm
for protecting the constitutional and human rights of any
client within a programor facility operated, funded,
| icensed, contracted,or regulated by a state agency providing

cli ent thebepartrnent—of—Chitdren—and—tamty services.

17
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1 (b) Monitoring by site visit and inspection of

2 | records;the delivery and use of services, prograns, or

3| facilities operated, funded, regul ated, contracted,or

4] licensed by a state agency that provides client the—-bBepartrent
5 | ef—€Chitdren—andFamty services, for the purpose of preventing
6 | abuse or deprivation of the constitutional and human rights of
7] clients. A local council distret—huran—+ights—advocacy

8 | eermmttee may conduct an unannounced site visit or nonitoring
9| visit that involves the inspection of records if the steh

10| visit is conditioned upon a conplaint. A conplaint nay be

11 | generated by the council commttee itself if information from
12 | a state agency that provides client thePepartrent—of—Chitdren
13 | and—Fanmit+y services or fromother sources indicates a

14 | situation at the programor facility that indicates possible
15 | abuse or neglect or deprivation of constitutional and hunan

16 | rights of clients. The local council distret—huran—+ights

17 | atdvecacy—<conmmttees shall follow uniformcriteria established
18 | by the statew de council| Hurar—R-ghts—Advocacy—Committee for
19| the review of informati on and generati on of conpl aints.

20 | Routine programnonitoring and reviews that do not require an
21 | exam nation of records nmay be nmade unannounced.

22 (c) Receiving, investigating, and resolving reports of
23 | abuse or deprivation of constitutional and human rights.

24 (d) Reviewing and nmaki ng recommendati ons regardi ng how
25l a client's constitutional or human rights might be affected by
26 | the client's participation in a proposed research project,

27 | prior to inplenentation of the project recomentdaton—wth

28 | respect—to—the—involvenrent—by——ecHents—of—the bepartrent—of

29 | Ehitdren—and—tamty—Services—as—subjects—for—research

30 | projects—prior—to—t+npterentation,—insofar—as—their—huran

31 | rghts—are—affeected.

18
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1 (e) Review ng existing prograns er—services and

2 | proposed new or revised prograns of client thePepartrent—of
3 | Ghitdren—and—+anmty services and naking reconmendations as to
4 | how t hese prograns and services affect or nmight affect the

5] constitutional or human rights of clients are—affected.

6 (f) Appealing to the statew de council state—ecomttee
7 | any conpl aint unresolved at the |ocal distriet level. Any

8| matter that constitutes a threat to the life, safety, or

9| health of a client or is multidistrict in scope shal

10 | autonmatically be referred to the statew de council Huran

11 | Rrghts—Advocacy—Cormmmttee.

12 (g) Subnitting an annual report by Septenber 30 to the
13 | statew de council HurarR—R-ghts—Advecacy—Comri-ttee concerni ng
14 | activities, recomendations, and conplaints reviewed or

15 | devel oped by the council eemmttee during the year

16 (h) Conducting neetings at |least six tines a year at
17 | the call of the chair ehairperson and at other tines at the
18 | call of the Governor, at the call of the statew de counci

19 | Huran—Ri-ghts—Advocacy—Comrttee, or by witten request of a
20| majority of the nenbers of the council cemmttee.
21 (8)(a) In the performance of its duties, a |ocal
22 | counci |l distret—huran—+ights—advoecacy—comittee shall have:
23 1. Access to all client records, files, and reports
24 | fromany program service, or facility that is operated
25| funded, licensed, contracted, or regulated by any state agency
26 | that provides client the—Pbepartrent—of—Chitdren—and—tamt+y
27 | services and any records that whieh are material to its
28 | investigation and whiethr are in the custody of any other agency
29 | or departnment of governnment. The council's eommttee s
30| investigation or nonitoring shall not inpede or obstruct
31| matters under investigation by | aw enforcenent agenci es or

19
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1| judicial authorities. Access shall not be granted if a

2 | specific procedure or prohibition for reviewing records is

3| required by federal |aw and regul ation that whieh supersedes
4| state law. Access shall not be granted to the records of a

5| private licensed practitioner who is providing services

6 | outside state agencies and facilities and whose client is

7 | conpetent and refuses disclosure.

8 2. Standing to petition the circuit court for access
9| to client records that whieh are confidential as specified by
10| law. The petition shall state the specific reasons for which
11| the council eemmttee is seeking access and the intended use
12 | of such information. The court nmy authorize cemmttee access
13| to such records upon a finding that such access is directly
14 | related to an investigation regarding the possible deprivation
15| of constitutional or human rights or the abuse of a client.
16 | Oiginal client files, records, and reports shall not be

17 | renoved from a state agency bepartrent—of—Chitdren—and—tamt+y
18 | Serviees—or—agency—ftacttHt+es. Upon no circunstances shal

19 | the council eenmttee have access to confidential adoption
20 | records once the adoption is finalized in court in accordance
21 | with the—provistons—of ss. 39.0132, 63.022, and 63.162. Upon
22 | compl etion of a general investigation of practices and
23 | procedures followed by a state agency in providing client ef
24 | t+he—Pbepartrent—of—Chitdren—and—+amty services, the counci
25 | eormmittee shall report its findings to the appropriate state
26 | agency that—departrent.
27 (b) Al information obtained or produced by a | oca
28 | council that the—ecommttee—which is made confidential by |aw,
29 | that whieh relates to the identity of any client or group of
30| clients subject to the protection of this section, or that
31| which relates to the identity of an individual who provides

20
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information to the council ecomyittee about abuse or about
al l eged violations of constitutional or human rights, is
confidential and exenpt from the—provistoens—oef s. 119.07(1)
and s. 24(a), Art. | of the State Constitution.

(c) Portions of neetings of a |ocal council that

th-—striect—huran—rights—advocacy—commttee—which relate to the

identity of any client or group of clients subject to the

protections of this section, that whiech relate to the identity
of an individual who provides information to the counci
cofmittee about abuse or about alleged violations of
constitutional or human rights, or wherein testinony is
provided relating to records otherw se nmade confidential by
| aw, are exenpt from the—provisitons—of s. 286.011 and s.
24(b), Art. | of the State Constitution.

(d) Al records prepared by nenbers of a | ocal counci
t hat the—committee—which reflect a mental inpression
i nvestigative strategy, or theory are exenpt from the

provistoens—of s. 119.07(1) and s. 24(a), Art. | of the State

Constitution until the investigation is conpleted or until the

i nvestigation ceases to be active. For purposes of this
section, an investigation is considered "active" while such

i nvestigation is being conducted by a local council the
conmttee with a reasonable, good faith belief that it may
lead to a finding of abuse or of a violation of constitutional

or human rights. An investigation does not cease to be active
so long as the council eommttee is proceeding with reasonabl e
di spatch and there is a good faith belief that action nmay be
initiated by the council ecomyttee or other administrative or
| aw enf orcenent agency.

(e) Any person who knowingly and willfully discloses
any such confidential information comits +s—guitty—of a

21

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O U0~ WNIERPLO O ®~NO®UuDWNPRER O

Florida Senate - 2000 CS for SB 340
300- 765B- 00

m sdeneanor of the second degree, punishable as provided in s.
775.082 or s. 775.083.

Section 4. Section 402.167, Florida Statutes, is
amended to read:

402.167 Duties of state agencies that provide client

services relating to the Florida Statew de Advocacy Counci

and the Florida | ocal advocacy councils Bepa%%weﬁP—dques

(1) Each state agency that provides client Fhe
Pepartrent—of—Chitdren—and—Famt+y services shall adopt rules
t hat whieh are consistent with | aw, anended to reflect any
statutory changes, and that whieh—+utes address at | east the
fol | owi ng:

(a) Procedures by which Bepartrent—ef—Chitdren—and
Farmity—Services—dist+i+et staff of state agencies refer reports

of abuse of clients to the Florida | ocal advocacy councils

oot | o : : .

(b) Procedures by which client information is made

avail able to nenbers of the Florida Statew de Advocacy Counci

and the Florida | ocal advocacy council s Hurar—R-ghts—Advoecacy
Conmi-ttee—ant—the—distret—human—+ights—advecacy—comi-ttees.
(c) Procedures by which recomendati ons nade by the
statewi de and | ocal council s humrar—rights—atdvocacy——conmmttees
will be incorporated into bPepartrent—of—Chitdren—and—tamt+y
Serviees policies and procedures of the state agenci es.
" I I hied . I
- w o I r .
(2) The Departnent of Children and Family Services

shal |l provide for the location of local councils in area

y . | e | . : ’ :
22
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headeuarters offices and shall provide necessary equi pnent and
of fice supplies, including, but not limted to, clerical and
word processing services, photocopiers, telephone services,
and stationery and ot her necessary supplies, and shal
establish the procedures by which council nmenbers are

rei mbursed for authorized expenditures.

(3) The secretaries or directors of the state agencies

seeretary shall ensure the full cooperation and assistance of
enpl oyees of their respective state agenci es the—bepartrent—of
Chit-dren—and—+anmty—Servieces with nenbers and staff of the
statewi de and | ocal council s huranr—rights—advocacy——conmttees.

Further, the Secretary of Children and Fanmily Services shal

ensure that,to the extent possible, staff assigned to the

statewi de council and | ocal councils Hufrar—R-ghts—Advecaey
Cormi-ttees—and—brstriet—Huran—R-ght s—Advocacy—Conmittees are

free of interference fromor control by the departnent in

perfornming their duties relative to those councils eommttees.

Section 5. Paragraph (a) of subsection (7) of section
39.001, Florida Statutes, is anended to read:

39.001 Purposes and intent; personnel standards and
screening. - -

(7) PLAN FOR COVPREHENSI VE APPROA

(a) The departnent shall develop a state plan for the
prevention of abuse, abandonment, and negl ect of children and
shall submit the plan to the Speaker of the House of
Representatives, the President of the Senate, and the Governor
no later than January 1, 1983. The Departnent of Education and
the Division of Children's Medical Services of the Departnent
of Health shall participate and fully cooperate in the
devel opnent of the state plan at both the state and | oca
| evel s. Furthernore, appropriate |ocal agencies and

23
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organi zations shall be provided an opportunity to participate
in the devel opnent of the state plan at the | ocal |evel.
Appropriate | ocal groups and organi zati ons shall include, but
not be limted to, community nental health centers; guardian
ad litemprogranms for children under the circuit court; the
school boards of the |ocal school districts; the Florida |oca

advocacy council s the—distriet—huran—rights—advocacy
conm-ttees; private or public organizations or prograns with

recogni zed expertise in working with children who are sexually
abused, physically abused, enotionally abused, abandoned, or
negl ected and with expertise in working with the famlies of
such children; private or public prograns or organizations
with expertise in maternal and infant health care;

mul tidisciplinary child protection teans; child day care
centers; |aw enforcenent agencies, and the circuit courts,
when guardian ad |item prograns are not available in the | oca
area. The state plan to be provided to the Legislature and

t he Governor shall include, as a mninmum the information
requi red of the various groups in paragraph (b).

Section 6. Paragraph (k) of subsection (2) of section
39.202, Florida Statutes, is anmended to read:

39.202 Confidentiality of reports and records in cases
of child abuse or neglect.--

(2) Access to such records, excluding the name of the
reporter which shall be released only as provided in
subsection (4), shall be granted only to the foll ow ng
persons, officials, and agenci es:

(k) Any appropriate official of a Florida advocacy
counci | the—huran—rights—advecacy——commttee investigating a

report of known or suspected child abuse, abandonment, or

negl ect, the Auditor General for the purpose of conducting
24

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O DN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R R R
P O © 0 N O 00~ WNIERPLOO®NO®Uu DWNPRER O

r

Florida Senate - 2000 CS for SB 340
300- 76

%5300
prelimnary or conpliance reviews pursuant to s. 11.45, or the
guardian ad litemfor the child.

Section 7. Subsection (4) of section 39.302, Florida
Statutes, is anended to read:

39.302 Protective investigations of institutional
chil d abuse, abandonnent, or neglect. --

(4) The departnent shall notify the Florida | oca
advocacy counci |l huranr—+tghts—advecacy—comrttee in the

appropriate district of the departnent as to every report of

institutional child abuse, abandonnent, or neglect in the
district in which a client of the departnent is all eged or
shown to have been abused, abandoned, or negl ected, which
notification shall be nade within 48 hours after the
departnment comences its investigation

Section 8. Paragraphs (g) and (i) of subsection (4)
and subsection (7) of section 393.13, Florida Statutes, are
amended to read:

393. 13 Personal treatnent of persons who are
devel opnental | y di sabl ed. - -

(4) CLIENT RIGHTS. --For purposes of this subsection,
'"'as defined in s. 393.063, shall also
i nclude any person served in a facility |licensed pursuant to
s. 393.067.

(g) No client shall be subjected to a treatnent

the term"client,"

programto elimnate bizarre or unusual behaviors w thout
first being exam ned by a physician who in his or her best
judgnent determ nes that such behaviors are not organically
caused.

1. Treatnent prograns involving the use of noxious or
pai nful stinmuli shall be prohibited.

25
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2. Al alleged violations of this paragraph shall be
reported inmediately to the chief adninistrative officer of
the facility or the district admnistrator, the departnment
head, and the Florida | ocal advocacy council ¢istriect—huran
rHghts—atdvocacy—commttee. A thorough investigation of each

i ncident shall be conducted and a witten report of the

finding and results of such investigation shall be submitted
to the chief adm nistrative officer of the facility or the
district admnistrator and to the departnment head within 24
hours of the occurrence or discovery of the incident.

3. The departnent shall pronulgate by rule a system
for the oversi ght of behavioral prograns. Such system shal
establ i sh guidelines and procedures governing the design
approval , inplenmentation, and nonitoring of all behaviora
prograns involving clients. The systemshall ensure statew de
and | ocal review by conmittees of professionals certified as
behavi or anal ysts pursuant to s. 393.17. No behaviora
program shall be inplenented unless reviewed according to the
rul es established by the departnent under this section
Not hing stated in this section shall prohibit the review of
prograns by the Florida statewide or |ocal advocacy councils

i octries | o : : .

(i) dients shall have the right to be free from

unnecessary physical, chemical, or nechanical restraint.
Restraints shall be enployed only in energencies or to protect
the client fromimrnent injury to hinself or herself or
others. Restraints shall not be enployed as puni shnent, for
t he conveni ence of staff, or as a substitute for a
habilitative plan. Restraints shall inpose the | east possible
restrictions consistent with their purpose and shall be
renoved when the energency ends. Restraints shall not cause
26
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1| physical injury to the client and shall be designed to allow
2| the greatest possible confort.

3 1. Mechanical supports used in nornmative situations to
4 | achi eve proper body position and bal ance shall not be

5| considered restraints, but shall be prescriptively designed

6 | and applied under the supervision of a qualified professiona
7| with concern for principles of good body alignnent,

8| circulation, and all owance for change of position

9 2. Totally enclosed cribs and barred encl osures shal
10 | be considered restraints.

11 3. Daily reports on the enploynent of physical

12 | chemical, or nechanical restraints by those specialists

13 | authorized in the use of such restraints shall be made to the
14 | appropriate chief admnistrator of the facility, and a nonthly
15| sunmary of such reports shall be relayed to the district

16 | adninistrator and the Florida | ocal advocacy council éistret
17 | huran—ri+ghts—atdvocacy—commttee. The reports shall sunmarize
18 | all such cases of restraints, the type used, the duration of
19 | usage, and the reasons therefor. Districts shall subnmt

20 | districtwide quarterly reports of these summaries to the state
21 | Devel opnental Services Program O fice.

22 4. The departnent shall post a copy of the rules

23 | pronul gated under this section in each living unit of

24 | residential facilities. A copy of the rules promnul gated under
25| this section shall be given to all staff nenbers of |icensed
26 | facilities and made a part of all preservice and inservice

27 | training prograns.

28 (7) RESI DENT GOVERNMENT. - - Each residential facility
29 | providing services to clients who are desirous and capabl e of
30| participating shall initiate and devel op a program of resident
31| governnent to hear the views and represent the interests of

27
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1| all clients served by the facility. The resident governnent

2 | shall be conposed of residents elected by other residents,

3| staff advisers skilled in the adm nistration of community

4 | organi zations, and a representative of the Florida |ocal

5 | advocacy council| ¢striet—huran—rights—atdvocacy—conmmttee. The
6 | resident governnent shall work closely with the Florida | oca

7 | advocacy council ¢istriet—huran—rights—advocacy—conmttee and
8| the district adninistrator to pronote the interests and

9| welfare of all residents in the facility.

10 Section 9. Paragraph (c) of subsection (5) and

11 | subsection (12) of section 394.459, Florida Statutes, are

12 | anended to read:

13 394.459 Rights of patients.--

14 (5) COWLUNI CATI ON, ABUSE REPORTING AND VI SITS. --

15 (c) Each facility nmust permt imedi ate access to any
16 | patient, subject to the patient's right to deny or withdraw
17 | consent at any tinme, by the patient's fanmly nenbers,

18 | guardi an, guardi an advocate, representative, Florida statew de
19 | or local advocacy council huranr—+ghts—advecacy—comrttee, or
20 | attorney, unless such access would be detrinental to the
21| patient. |If a patient's right to comunicate or to receive
22 | visitors is restricted by the facility, witten notice of such
23 | restriction and the reasons for the restriction shall be
24 | served on the patient, the patient's attorney, and the
25 | patient's guardi an, guardi an advocate, or representative; and
26 | such restriction shall be recorded on the patient's clinica
27 | record with the reasons therefor. The restriction of a
28 | patient's right to communi cate or to receive visitors shall be
29 | reviewed at |east every 7 days. The right to communi cate or
30| receive visitors shall not be restricted as a neans of
31
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1| punishnent. Nothing in this paragraph shall be construed to
2| limt the provisions of paragraph (d).

3 (12) POSTING OF NOTI CE OF RI GHTS OF PATI ENTS. - - Each

4| facility shall post a notice listing and describing, in the

5| language and term nology that the persons to whomthe notice
6 | is addressed can understand, the rights provided in this

7| section. This notice shall include a statenent that

8 | provisions of the federal Anericans with Disabilities Act

9| apply and the nane and tel ephone nunber of a person to contact
10| for further information. This notice shall be posted in a

11| place readily accessible to patients and in a format easily
12 | seen by patients. This notice shall include the tel ephone

13 | nunbers of the Florida | ocal advocacy council tecat—huran

14 | rghts—advecaecy—commttee and Advocacy Center for Persons with
15| Disabilities, Inc.

16 Section 10. Section 394.4595, Florida Statutes, is

17 | anended to read:

18 394.4595 Florida statewi de and | ocal advocacy

19 | counci | s; Hurar—R-ghts—Advoecacy—Cormittee access to patients
20| and records.--Any facility designated by the departnent as a
21| receiving or treatnent facility nust allow access to any
22 | patient and the clinical and | egal records of any patient
23 | adnmitted pursuant to the provisions of this act by nenbers of
24 | the Florida statewi de and | ocal advocacy council s Hufrar—R-ghts
25 | Advocacy—Committee.
26 Section 11. Paragraph (d) of subsection (2) of section
27 | 394. 4597, Florida Statutes, is anended to read:
28 394. 4597 Persons to be notified; patient's
29 | representative. --
30 (2) 1 NVOLUNTARY PATI ENTS. - -
31
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(d) When the receiving or treatnent facility selects a
representative, first preference shall be given to a health
care surrogate, if one has been previously selected by the
patient. |If the patient has not previously selected a health
care surrogate, the selection, except for good cause
docunented in the patient's clinical record, shall be nade
fromthe following list in the order of listing:

1. The patient's spouse.

An adult child of the patient.
A parent of the patient.
The adult next of kin of the patient.
An adult friend of the patient.
The appropriate Florida | ocal advocacy counci
huﬁ&ﬁ—Ffgh%s—adveeaey—eeﬁﬁf%%ee as provided in s. 402. 166.
Section 12. Subsection (1) of section 394. 4598,
Fl orida Statutes, is anended to read:
394. 4598 Cuardi an advocate. - -
(1) The administrator nmay petition the court for the

SEEURE AN

appoi nt nent of a guardi an advocate based upon the opinion of a
psychiatrist that the patient is inconpetent to consent to
treatnent. If the court finds that a patient is inconpetent to
consent to treatnent and has not been adjudicated
i ncapacitated and a guardian with the authority to consent to
nmental health treatnent appointed, it shall appoint a guardian
advocate. The patient has the right to have an attorney
represent himor her at the hearing. If the personis
i ndigent, the court shall appoint the office of the public
defender to represent himor her at the hearing. The patient
has the right to testify, cross-exanine w tnesses, and present
W tnesses. The proceedi ng shall be recorded either
el ectronically or stenographically, and testinony shall be

30
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1| provided under oath. One of the professionals authorized to

2| give an opinion in support of a petition for involuntary

3| pl acenent, as described in s. 394.467(2), nust testify. A

4 | guardi an advocate nust neet the qualifications of a guardian
5] contained in part |V of chapter 744, except that a

6 | professional referred to in this part, an enployee of the

7| facility providing direct services to the patient under this
8| part, a departnmental enployee, a facility administrator, or

9 | menber of the Florida | ocal advocacy council eist+ret—huran
10 | rghts—advecaecy—commttee shall not be appointed. A person who
11 ] is appointed as a guardi an advocate nust agree to the

12 | appoi nt nent.

13 Section 13. Paragraph (b) of subsection (2) of section
14 | 394.4599, Florida Statutes, is anended to read:

15 394. 4599 Noti ce. --

16 (2) 1 NVOLUNTARY PATI ENTS. - -

17 (b) A receiving facility shall give pronpt notice of
18 | t he whereabouts of a patient who is being involuntarily held
19 | for exam nation, by tel ephone or in person within 24 hours

20| after the patient's arrival at the facility, unless the

21 | patient requests that no notification be nmade. Contact

22 | attenpts shall be docunented in the patient's clinical record
23 | and shall begin as soon as reasonably possible after the

24 | patient's arrival. Notice that a patient is being admtted as
25| an involuntary patient shall be given to the Florida | oca

26 | advocacy council treecat—huran—rights—atdvocacy—conmmttee no

27 | later than the next working day after the patient is admtted.
28 Section 14. Subsection (5) of section 394. 4615

29| Florida Statutes, is anended to read:

30 394.4615 dinical records; confidentiality.--

31
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(5) Information fromclinical records may be used by
the Agency for Health Care Admi nistration, the departnent, and

the Florida advocacy council s hufran—+ights—atdvocacy—ecomm-ttees

for the purpose of nonitoring facility activity and conplaints

concerning facilities.

Section 15. Paragraph (g) of subsection (2) of section
400. 0067, Florida Statutes, is anended to read:

400. 0067 Establishnent of State Long-Term Care
Onbudsman Council; duties; nenbership.--

(2) The State Long-Term Care Onbudsman Council shall

(g) Enter into a cooperative agreenent with the
Florida statewi de and | ocal advocacy councils ¢striet—huran
rghts—atdvocacy—commttees for the purpose of coordinating

advocacy services provided to residents of long-termcare

facilities.

Section 16. Section 400.0089, Florida Statutes, is
amended to read:

400. 0089 Agency reports.--The State Long-Term Care
Onbudsman Council, shall, in cooperation with the Departnent
of Elderly Affairs, nmaintain a statew de uniformreporting
systemto collect and analyze data relating to conplaints and
conditions in long-termcare facilities and to residents, for
t he purpose of identifying and resol ving significant problens.
The council shall submt such data as part of its annua
report required pursuant to s. 400.0067(2)(h) to the Agency
for Health Care Adnministration, the Departnent of Children and
Fam |y Services, the Florida Statew de Advocacy Counci

Statew-de—Hurman—R-ght s—Advoecacy—Conmmi-ttee, the Advocacy Center

for Persons with Disabilities, the Comm ssioner for the United

States Administration on Aging, the National Orbudsman

32
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Resource Center, and any other state or federal entities that
t he onbudsnman determ nes appropri ate.

Section 17. Paragraph (a) of subsection (2) of section
400. 118, Florida Statutes, is anended to read:

400. 118 Quality assurance; early warning system
nonitoring; rapid response teans. --

(2)(a) The agency shall establish within each district
office one or nore quality-of-care nonitors, based on the
nunber of nursing facilities in the district, to nonitor al
nursing facilities in the district on a regular, unannounced,
aperi odi c basis, including nights, evenings, weekends, and
holidays. Priority for nonitoring visits shall be given to
nursing facilities with a history of patient care
deficiencies. Quality-of-care nonitors shall be registered
nurses who are trained and experienced in nursing facility
regul ation, standards of practice in long-termcare, and
eval uation of patient care. Individuals in these positions
shal |l not be deployed by the agency as a part of the district
survey teamin the conduct of routine, schedul ed surveys, but
shal |l function solely and i ndependently as quality-of-care
monitors. Quality-of-care nonitors shall assess the overal
quality of life in the nursing facility and shall assess
specific conditions in the facility directly related to
patient care. The quality-of-care nonitor shall include in an
assessnment visit observation of the care and services rendered
to residents and forrmal and informal interviews wth
residents, fanmly nenbers, facility staff, resident guests,
vol unteers, other regulatory staff, and representatives of a
| ong-term care onbudsman council or Florida advocacy counci

I o I . .
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1 Section 18. Subsection (13) of section 400. 141,

2| Florida Statutes, is anended to read:

3 400. 141 Adnministration and nanagenent of nursing hone
4| facilities.--Every licensed facility shall conply with al

5| applicabl e standards and rul es of the agency and shall:

6 (13) Publicly display a poster provided by the agency
7 | contai ning the nanes, addresses, and tel ephone nunbers for the
8| state's abuse hotline, the State Long-Term Care Orbudsnman, the
9| Agency for Health Care Adm nistration consunmer hotline, the
10 | Advocacy Center for Persons with Disabilities, the Florida

11 | Statew de Advocacy Council Statewde—Haman—R-ghts—Advecacy

12 | Cermmttee, and the Medicaid Fraud Control Unit, with a clear
13 | description of the assistance to be expected from each

14

15| Facilities that have been awarded a Gol d Seal under the

16 | program established in s. 400.235 nmay develop a plan to

17 | provide certified nursing assistant training as prescribed by
18 | federal regulations and state rules and may apply to the

19 | agency for approval of its program

20 Section 19. Subsection (13) of section 400.419

21| Florida Statutes, is anended to read

22 400.419 Violations; adm nistrative fines. --

23 (13) The agency shall devel op and di ssem nate an

24 | annual list of all facilities sanctioned or fined $5, 000 or
25| nore for violations of state standards, the nunmber and cl ass
26 | of violations involved, the penalties inposed, and the current
27 | status of cases. The list shall be dissem nated, at no char ge,
28 | to the Departnment of Elderly Affairs, the Departnent of

29 | Health, the Departnent of Children and Fanily Services, the
30 | area agencies on aging, the Florida Statew de Advocacy Counci
31 | StatewdeHaran—Rights—Advocacy—Comrittee, and the state and

34
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di strict nursing hone onbudsman councils. The Departnent of
Children and Family Services shall dissemnate the list to
service providers under contract to the departnent who are
responsible for referring persons to a facility for residency.
The agency may charge a fee conmensurate with the cost of
printing and postage to other interested parties requesting a
copy of this list.

Section 20. Subsection (2) of section 400.428, Florida
Statutes, is anended to read:

400. 428 Resident bill of rights.--

(2) The adnministrator of a facility shall ensure that
a witten notice of the rights, obligations, and prohibitions
set forth in this part is posted in a prom nent place in each
facility and read or explained to residents who cannot read.
This notice shall include the nane, address, and tel ephone
nunbers of the district onbudsman council and adult abuse
regi stry and, when applicable, the Advocacy Center for Persons
with Disabilities, Inc., and the Florida | ocal advocacy

counci | distret—huran—+ghts—advocacy—commttee, where

conplaints may be | odged. The facility nust ensure a

resident's access to a tel ephone to call the district
onbudsman council, adult abuse registry, Advocacy Center for
Persons with Disabilities, Inc., and the Florida | oca
advocacy council distret—huran—+ights—advecacy—conmi-ttee.
Section 21. Paragraph (a) of subsection (1) of section
415. 1034, Florida Statutes, is anended to read:
415.1034 Mandatory reporting of abuse, neglect, or

exploitation of disabled adults or elderly persons; nmandatory
reports of death.--
(1) MANDATORY REPORTI NG - -
(a) Any person, including, but not linmted to, any:
35
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1 1. Physician, osteopathic physician, nedical exam ner
2 | chiropractic physician, nurse, or hospital personnel engaged
3| in the adm ssion, exani nation, care, or treatnment of disabl ed
4| adults or elderly persons;

5 2. Health professional or nental health professiona

6 | other than one listed in subparagraph 1.

7 3. Practitioner who relies solely on spiritual neans
8 | for healing;

9 4. Nursing hone staff; assisted living facility staff;
10 | adult day care center staff; adult famly-care hone staff;

11 | social worker; or other professional adult care, residential
12| or institutional staff;

13 5. State, county, or nunicipal crimnal justice

14 | enpl oyee or | aw enforcenent officer

15 6. Florida advocacy council nenber Hurar—+ights

16 | advecacy—econmi-ttee or |long-term care onbudsman council nenber
17 | or

18 7. Bank, savings and |loan, or credit union officer

19 | trustee, or enpl oyee,
20
21 | who knows, or has reasonabl e cause to suspect, that a disabled
22 | adult or an elderly person has been or is being abused,
23 | neglected, or exploited shall imediately report such
24 | knowl edge or suspicion to the central abuse registry and
25| tracking systemon the single statewide toll-free tel ephone
26 | nunber.
27 Section 22. Subsection (1) of section 415.104, Florida
28 | Statutes, is anended to read:
29 415.104 Protective services investigations of cases of
30 | abuse, neglect, or exploitation of aged persons or disabled
31| adults; transmittal of records to state attorney.--

36
CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O W DN PP

W WNNNNMNNMNNNNNNRRRRRPRPEPR R R R
P O © © N O 00~ WNIRPLO O ®~NOO®UuDWNPER O

Florida Senate - 2000 CS for SB 340
300- 765B- 00
(1) The departnent shall, upon receipt of a report

al | egi ng abuse, neglect, or exploitation of an aged person or
di sabl ed adult, conmmence, or cause to be commenced within 24
hours, a protective services investigation of the facts

all eged therein. |If, upon arrival of the protective

i nvestigator at the scene of the incident, a caregiver refuses
to allow the departnent to begin a protective services

i nvestigation or interferes with the departnent's ability to
conduct such an investigation, the appropriate | aw enforcenent
agency shall be contacted to assist the departnent in
commencing the protective services investigation. |If, during
the course of the investigation, the departnent has reason to
believe that the abuse, neglect, or exploitation is
perpetrated by a second party, the appropriate crimna
justice agency and state attorney shall be orally notified in
order that such agencies may begin a crimnal investigation
concurrent with the protective services investigation of the
departnment. |In an institutional investigation, the alleged
perpetrator nay be represented by an attorney, at his or her
own expense, or acconpani ed by another person, if the person
or the attorney executes an affidavit of understanding with
the departnent and agrees to conply with the confidentiality
provisions of s. 415.107. The absence of an attorney or other
person does not prevent the departnent from proceeding with
ot her aspects of the investigation, including interviews with
ot her persons. The departnent shall nmake a prelinmnary
witten report to the crimnal justice agencies within 5

wor ki ng days after the oral report. The departnent shall
within 24 hours after receipt of the report, notify the

appropriate Florida | ocal advocacy council hufrar—+ights

atrocacy—cofmr-tteer-or |ong-term care onbudsman council, when
37

CODING:Words st+ieken are deletions; words underlined are additions.




© 00 N o O WDN P

W WNNNNMNNMNNNMNNNNRRRERRPRPEPR R PR R
P O © 0 N O 00~ WNIERPLO O ®~NO®UuDWNPER O

r

Florida Senate - 2000 CS for SB 340
300- 76

i
765B- 00

appropriate, that an alleged abuse, neglect, or exploitation
perpetrated by a second party has occurred. Notice to the

Florida | ocal advocacy council huran—+ights—advecacy—comittee

or long-term care onbudsnman council may be acconplished orally

or in witing and shall include the nane and | ocation of the
aged person or disabled adult alleged to have been abused,
negl ected, or exploited and the nature of the report. For
each report it receives, the departnent shall perform an
onsite investigation to:

(a) Deternmine that the person is an aged person or
di sabl ed adult as defined in s. 415.102.

(b) Deternmine the conposition of the famly or
househol d, including the nane, address, date of birth, social
security nunber, sex, and race of each aged person or disabl ed
adult nanmed in the report; any others in the household or in
the care of the caregiver, or any other persons responsible
for the aged person's or disabled adult's welfare; and any
ot her adults in the sanme househol d.

(c) Deternine whether there is an indication that any
aged person or disabled adult is abused, neglected, or
exploited, including a determ nati on of harm or threatened
harmto any aged person or disabled adult; the nature and
extent of present or prior injuries, abuse, or neglect, and
any evidence thereof; and a deternmination as to the person or
persons apparently responsi ble for the abuse, neglect, or
exploitation, including the nane, address, date of birth,
soci al security nunber, sex, and race of each person to be
classified as an alleged perpetrator in a proposed confirned
report. An alleged perpetrator nanmed in a proposed confirned
report of abuse, neglect, or exploitation shall cooperate in

38
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the provision of the required data for the central abuse
registry and tracking systemto the fullest extent possible.

(d) Deternmine the immrediate and long-termrisk to each
aged person or disabled adult through utilization of
st andardi zed ri sk assessnent instruments.

(e) Deternine the protective, treatnent, and
anel i orative services necessary to safeguard and ensure the
aged person's or disabled adult's well-being and cause the
delivery of those services through the early intervention of
t he departnental worker responsible for service provision and
managenent of identified services.

Section 23. Paragraphs (a) and (i) of subsection (1)
of section 415.1055, Florida Statutes, are anended to read:

415. 1055 Notification to adnm nistrative entities,
subj ects, and reporters; notification to | aw enforcenent and
state attorneys.--

(1) NOTI FI CATION TO ADM NI STRATI VE ENTI TI ES. - -

(a) The departnent shall, within 24 hours after
recei pt of a report of abuse, neglect, or exploitation of a
di sabl ed adult or an elderly person within a facility,
excl udi ng Saturdays, Sundays, and |egal holidays, notify the

appropriate Florida | ocal advocacy council hufrar—rights
atvrocacy—comrttee and the |ong-term care onbudsman counci l

in witing, that the departnent has reasonabl e cause to

believe that a disabled adult or an elderly person has been
abused, neglected, or exploited at the facility.

(i) At the conclusion of a protective investigation at
a facility, the departnent shall notify either the Florida

| ocal advocacy council huranr—rights—atdvocacy——comrttee or

| ong-term care onbudsnman council of the results of the

investigation. This notification nust be in witing.
39

CODING:Words st+ieken are deletions; words underlined are additions.




Florida Senate - 2000 CS for SB 340
300- 76

i
765B- 00

1 Section 24. Subsection (2) of section 415.106, Florida
2| Statutes, is anended to read:

3 415.106 Cooperation by the departnent and crimna

4] justice and ot her agencies. --

5 (2) To ensure coordination, conmunication, and

6 | cooperation with the investigation of abuse, neglect, or

7 | exploitation of disabled adults or elderly persons, the

8 | departnent shall devel op and nmai ntain interprogram agreenents
9| or operational procedures anpng appropriate departnental

10 | prograns and the State Long-Term Care Onbudsman Council, the
11| Florida Statew de Advocacy Council Statewde—Huran—R-ghts

12 | Advecacy—Conmi-ttee, and ot her agencies that provide services
13| to disabled adults or elderly persons. These agreenents or

14 | procedures nust cover such subjects as the appropriate roles
15| and responsibilities of the departnent in identifying and

16 | responding to reports of abuse, neglect, or exploitation of

17 | di sabled adults or elderly persons; the provision of services;
18 | and rel ated coordi nated activities.

19 Section 25. Paragraph (g) of subsection (2) of section
20| 415.107, Florida Statutes, is anended to read:

21 415.107 Confidentiality of reports and records. --

22 (2) Access to all records, excluding the nanme of the
23 | reporter which shall be released only as provided in

24 | subsection (6), shall be granted only to the foll ow ng

25 | persons, officials, and agenci es:

26 (g) Any appropriate official of the Florida advocacy
27 | counci | huran—rights—advocacy——comrttee or long-termcare

28 | onbudsman council investigating a report of known or suspected
29 | abuse, neglect, or exploitation of a disabled adult or an

30| elderly person

31
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Section 26. Subsection (3) of section 430.04, Florida
Statutes, is anended to read:

430.04 Duties and responsibilities of the Departnent
of Elderly Affairs.--The Departnent of Elderly Affairs shall:

(3) Prepare and subnit to the Governor, each Cabi net
nmenber, the President of the Senate, the Speaker of the House
of Representatives, the nminority | eaders of the House and
Senate, and chairpersons of appropriate House and Senate
committees a master plan for policies and programs in the
state related to aging. The plan nust identify and assess the
needs of the elderly population in the areas of housing,
enpl oynent, education and training, nedical care, long-term
care, preventive care, protective services, social services,
nmental health, transportation, and | ong-term care insurance,
and ot her areas considered appropriate by the departnent. The
pl an nust assess the needs of particular subgroups of the
popul ati on and eval uate the capacity of existing prograns,
both public and private and in state and | ocal agencies, to
respond effectively to identified needs. |If the plan
reconmends the transfer of any programor service fromthe
Departnent of Children and Fam |y Services to another state
departnent, the plan nust al so include reconmendati ons that
provide for an independent third-party nechanism as currently
exists in the Florida advocacy council s humran—++ghts—advoecacy
commi-ttees established in ss. 402. 165 and 402. 166, for
protecting the constitutional and human rights of recipients

of departnental services. The plan nust include policy goals
and program strategi es designed to respond efficiently to
current and projected needs. The plan nust al so include policy
goal s and program strategies to pronote intergenerationa
relationships and activities. Public hearings and other
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1| appropriate processes shall be utilized by the departnent to
2| solicit input for the devel opnent and updating of the naster
3| plan fromparties including, but not limted to, the

4| foll ow ng:

5 (a) Elderly citizens and their fanilies and

6 | caregivers.

7 (b) Local-level public and private service providers,
8 | advocacy organi zati ons, and other organizations relating to
9| the elderly.

10 (c) Local governnents.

11 (d) Al state agencies that provide services to the
12 | el derly.

13 (e) University centers on aging

14 (f) Area agency on aging and comunity care for the
15 ] el derly | ead agenci es.

16 Section 27. This act shall take effect July 1, 2000.
17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 340
3
4 . . .
- Modi fies the definition of “client" and "client
5 services" to specify the individuals to be served by
SHRAC and HRACs based on desi gnated sections and
6 appl i cabl e chapters of |law and to renove certain
i ndi vi dual s _and de5|ﬂnated sections fromthe scope of
7 SHRAC and HRACs' authority.
81 - Expands the authority of the SHRAC and HRACs to_ include
contracted programs and facilities of the identified
9 st at e agenci es.
10| - Modi fies the current restriction to accessing
confidential adoption records so that access ceases when
11 the adoption is finalized by the court.
12 ] - Eliminates the Legislature fromthe appeal process for
13 unr esol ved conpl aints.
- Changes the nane of the "Statew de Human Ri ghts Advocacy
14 Committee” and the "district human rights advocacy .
commttee” to the "Florida Statew de Advocacy Council"
15 and the "Florida | ocal advocacy councils."
16 | - Al l ows SHRAC to nodify the gepPraphic areas for which
17 di strict HRACs have responsibility.
- Modi fies the allocation and area of responsibility for
18 the district HRAC froma per district basis to a
19 statew de allocation of |ocal councils.
- Modi fi es the nenbership, terns, officers, and ]
20 agﬁplntnent process for both the SHRAC and district
21 HRACs.
- Retains the responsibility for rei nbursenent of ]
22 expenditures with the Departnent of Children and Fanmily
23 Servi ces.
- Shifts the res pnsibilitY to provide a location and
24 necessary supplies and clerical services for the
district " HRACs fromthe district admnistrator to the
25 Departnent of Children and Fam |y Servi ces.
26
27
28
29
30
31
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