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By the Conmittees on Transportation, Judiciary and
Representatives Brunmer and Fasano

1 Abill to be entitled

2 An act relating to driving under the influence;

3 anending s. 322.2616, F.S.; providing for the

4 requi rement that certain |icense suspensions

5 shall remain in effect for a described tine

6 period; providing for the assunption of the

7 costs for substance abuse educati on

8 eval uation, and treatnent; providing a

9 definition; providing for the adm ssion of

10 certain mnors into county addictions receiving

11 facilities under certain circunstances;

12 clarifying the bl ood-al cohol and breath-al coho

13 | evel that is unlawful; providing for a

14 tenporary driving permt to becone effective

15 after a specified period has el apsed foll ow ng

16 the i ssuance of the permit; authorizing the use

17 of a bl ood test obtained pursuant to certain

18 ot her investigations to be used for the

19 pur poses of s. 322.2616, F.S.; providing an

20 ef fective date.

21

22| Be It Enacted by the Legislature of the State of Florida:
23

24 Section 1. Section 322.2616, Florida Statutes, is
25| anended to read:

26 322. 2616 Suspension of |icense; persons under 21 years
27 | of age; right to review--

28 (1)(a) Notwithstanding s. 316.193, it is unlawful for
29 | a person under the age of 21 who has a bl ood-al cohol or
30 | breat h-al cohol level of 0.02 perecent or higher to drive or be
31| in actual physical control of a notor vehicle.
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(b) A law enforcenent officer who has probabl e cause
to believe that a notor vehicle is being driven by or is in
t he actual physical control of a person who is under the age
of 21 while under the influence of alcoholic beverages or who
has any bl ood-al cohol or breath-al cohol level may |awfully

detain such a person and nmay request that person to subnmit to
a test to determne his or her bl ood-al cohol or breath-al coho

| evel .

(2)(a) A law enforcenent officer or correctional
of ficer shall, on behalf of the departnent, suspend the
driving privilege of such person if the person has a
bl ood- al cohol or breath-al cohol |evel of 0.02 perecent or
hi gher. The officer shall also suspend, on behalf of the
departnent, the driving privilege of a person who has refused
to submit to a test as provided by paragraph (b). The officer
shal |l take the person's driver's license and issue the person
a 10-day tenporary driving permit if the person is otherw se
eligible for the driving privilege and shall issue the person
a notice of suspension.

(b) The suspensi on under paragraph (a) nust be
pursuant to, and the notice of suspension nust informthe
driver of, the follow ng:

l.a. The driver refused to subnit to a lawful breath
test and his or her driving privilege is suspended for a
period of 1 year for a first refusal or for a period of 18
months if his or her driving privilege has been previously
suspended as provided in this section as a result of a refusa
to submt to a test; or

b. The driver was under the age of 21 and was driving
or in actual physical control of a notor vehicle while having
a bl ood- al cohol or breath-al cohol |evel of 0.02 percent or
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hi gher; and the person's driving privilege is suspended for a
period of 6 nonths for a first violation, or for a period of 1
year if his or her driving privil ege has been previously
suspended as provided in this section for driving or being in
actual physical control of a notor vehicle with a
bl ood- al cohol or breath-al cohol |evel of 0.02 perecent or
hi gher.

2. The suspension period comences on the date of
i ssuance of the notice of suspension

3. The driver may request a formal or informal review
of the suspension by the departnment within 10 days after the
i ssuance of the notice of suspension

4. A tenporary pernmt issued at the tinme of the
i ssuance of the notice of suspension shall not becone

effective until after 12 hours have el apsed and will expire at

m dni ght of the 10th day follow ng the date of issuance.
5. The driver may subnmit to the departnent any
materials relevant to the suspension of his or her license.
(c) The suspension shall remain in effect until such

time as the driver has conpleted a substance abuse course

offered by a DU programlicensed by the departnent. The

programnay refer the driver to an authorized service provider

f or substance abuse eval uation and treatnent. The driver

shal |l assune the reasonabl e costs for such education

evaluation, and treatnent. The term "substance abuse" neans

t he abuse of al cohol or any substance naned or described in
Schedules | through V of s. 893.03. If a driver referred to
subst ance abuse eval uation and treatnent under this subsection

fails to report for or conplete such evaluation and treat nent

or fails to conplete the substance abuse education course, the

driver's license shall not be reinstated by the departnent.
3
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The service provider that conducts the substance abuse

educati on course may not provide required substance abuse

eval uation and treatnent unless a waiver has been granted to

that service provider by the departnent. A waiver nay be

granted only if the departnent determ nes, in accordance with

departnent rules, that the service provider is the nost

appropriate service provider and is |licensed under chapter 397

or is exenpt fromsuch |licensure requirenent.

(d) A minor under the age of 18 years proven to be

driving with a bl ood-al cohol or breath-al cohol |evel of 0.02

or higher may be taken by a | aw enforcenent officer to the

addi ctions receiving facility in the county in which the mnor

is found to be so driving, if the county nmakes the addictions

receiving facility available for such purpose.

(3) The law enforcenent officer shall forward to the
departnment, within 5 days after the date of the issuance of
the notice of suspension, a copy of the notice of suspension
the driver's license of the person receiving the notice of
suspension, and an affidavit stating the officer's grounds for
belief that the person was under the age of 21 and was driving
or in actual physical control of a notor vehicle with any
bl ood- al cohol or breath-al cohol level, and the results of any

bl ood or breath test or an affidavit stating that a breath
test was requested by a | aw enforcenent officer or
correctional officer and that the person refused to subnmit to
such test. The failure of the officer to submt materials
within the 5-day period specified in this subsection does not
bar the departnent from considering any materials submtted at
or before the hearing.

(4) If the departnent finds that the license of the
person shoul d be suspended under this section and if the
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noti ce of suspension has not already been served upon the
person by a | aw enforcenent officer or correctional officer as
provided in subsection (2), the departnent shall issue a
notice of suspension and, unless the notice is mailed under s.
322. 251, a tenporary driving permt that expires 10 days after
the date of issuance if the driver is otherw se eligible.

(5) |If the person whose |license is suspended requests
an informal review under subparagraph (2)(b)3., the departnent
shal | conduct the informal review by a hearing officer
enpl oyed by the departnent within 30 days after the request is
received by the departnent and shall issue such person a
tenmporary driving permt for business purposes only to expire
on the date that such review is scheduled to be conducted if
the person is otherwi se eligible. The informal review hearing
nmust consi st solely of an exanination by the departnment of the
materials subnmitted by a | aw enforcenent officer or
correctional officer and by the person whose |license is
suspended, and the presence of an officer or witness is not
required.

(6) |If a technical deficiency is found in the

materials subnmitted by the | aw enforcenent officer during the

informal review, the hearing officer shall notify the | aw

enforcenent officer or his or her agency of the deficiency

within 1 day. The | aw enforcenent officer shall have 2 days

following notification to correct the deficiency.

(7)¢t6) After conmpletion of the informal review, notice
of the departnment's decision sustaining, anmending, or
i nvalidating the suspension of the driver's |license nust be
provided to the person. The notice nust be mailed to the
person at the | ast known address shown on the departnent's
records, or to the address provided in the | aw enforcenent
5
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officer's report if such address differs fromthe address of
record, within 7 days after conpleting the review

(8)tAH(a) |If the person whose license is suspended
requests a fornmal review, the departnent nust schedule a
hearing to be held within 30 days after the request is
received by the departnent and nust notify the person of the
date, tinme, and place of the hearing and shall issue such
person a tenporary driving pernmit for business purposes only
to expire on the date that such review is scheduled to be
conducted if the person is otherw se eligible.

(b) The formal review hearing nust be held before a
hearing officer enployed by the departnent, and the hearing
of ficer may admi ni ster oaths, exam ne witnesses and take
testi nony, receive rel evant evidence, issue subpoenas,
regul ate the course and conduct of the hearing, and nake a
ruling on the suspension. The departnent and the person whose
| icense was suspended may subpoena wi tnesses, and the party
requesting the presence of a witness is responsible for paying
any witness fees and for notifying in witing the state
attorney's office in the appropriate circuit of the issuance
of the subpoena. |f the person who requests a fornal review
hearing fails to appear and the hearing officer finds the
failure to be without just cause, the right to a forma
hearing is waived and the suspension is sustained.

(c) A party may seek enforcenent of a subpoena under
paragraph (b) by filing a petition for enforcenent in the
circuit court of the judicial circuit in which the person
failing to conply with the subpoena resides. A failure to
conply with an order of the court constitutes contenpt of
court. However, a person nmay not be held in contenpt while a
subpoena i s being chall enged.
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(d) The departnent nust, within 7 days after a forma
review hearing, send notice to the person of the hearing
of ficer's decision as to whether sufficient cause exists to
sustain, anmend, or invalidate the suspension
(9)8)y In a formal review hearing under subsection(8)

#Aor an informal review hearing under subsection (5), the

hearing officer shall determ ne by a preponderance of the

evi dence whet her sufficient cause exists to sustain, anend, or
i nval i date the suspension. The scope of the reviewis linted
to the follow ng issues:

(a) If the license was suspended because the
i ndi vidual, then under the age of 21, drove with a
bl ood- al cohol or breath-al cohol |evel of 0.02 percent or
hi gher:

1. Wether the | aw enforcenent officer had probabl e
cause to believe that the person was under the age of 21 and
was driving or in actual physical control of a notor vehicle
inthis state with any bl ood-al cohol or breath-al cohol |evel
or while under the influence of al coholic beverages.

2. \Wiether the person was under the age of 21

3. Wiether the person had a bl ood-al cohol or
br eat h-al cohol |evel of 0.02 pereent or higher

(b) If the license was suspended because of the
i ndividual's refusal to submit to a breath test:

1. Wether the | aw enforcenent officer had probabl e
cause to believe that the person was under the age of 21 and
was driving or in actual physical control of a notor vehicle
inthis state with any bl ood-al cohol or breath-al cohol |evel
or while under the influence of al coholic beverages.

2. \Wiether the person was under the age of 21
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1 3. Wiether the person refused to subnit to a breath

2| test after being requested to do so by a | aw enforcenent

3| officer or correctional officer

4 4. \Whether the person was told that if he or she

5| refused to subnmit to a breath test his or her privilege to

6 | operate a nmotor vehicle would be suspended for a period of 1

7| year or, in the case of a second or subsequent refusal, for a
8 | period of 18 nonths.

9 (10) (9) Based on the determ nation of the hearing

10 | of ficer under subsection(9){8)for both informl hearings

11 | under subsection (5) and formal hearings under subsection(8)
12 A, the departnent shall

13 (a) Sustain the suspension of the person's driving

14 | privilege for a period of 1 year for a first refusal, or for a
15| period of 18 nonths if the driving privilege of the person has
16 | been previously suspended, as provided in this section, as a
17 | result of a refusal to subnmit to a test. The suspension

18 | peri od commences on the date of the issuance of the notice of
19 | suspensi on.

20 (b) Sustain the suspension of the person's driving

21 | privilege for a period of 6 nonths for driving or being in

22 | actual physical control of a notor vehicle while under the age
23] of 21 with a bl ood-al cohol or breath-al cohol |evel of 0.02

24 | percent or higher, or for a period of 1 year if the driving

25 | privilege of such person has been previously suspended under
26 | this section as—at+tesutt—of—drving—anotor—vehicte—white

27 | under—the—age—of—2t—w-th—a breath—atcohol—tevel—of—at—teast
28 | 802 percent—but—tess—than—0-08perecent. The suspensi on peri od
29 | cormmences on the date of the issuance of the notice of

30 | suspensi on.

31
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(11) 26> A request for a formal review hearing or an

i nformal review hearing shall not stay the suspension of the
person's driver's license. |f the departnent fails to
schedul e the fornal review hearing to be held within 30 days
after receipt of the request therefor, the departnent shal

i nval i date the suspension. If the schedul ed hearing is
continued at the departnent's initiative, the departnent shal
issue a tenporary driving pernit that is valid until the
hearing is conducted if the person is otherwise eligible for
the driving privilege. The permt shall not be issued to a
person who requested a continuance of the hearing. The pernit
i ssued under this subsection authorizes driving for business
or enpl oynent use only.

(12) 31y A person whose driver's license is suspended
under subsection (2) or subsection (4) nmay apply for issuance
of a license for business or enploynent purposes only,
pursuant to s. 322.271, if the person is otherwise eligible
for the driving privilege. However, such a |license nmay not be
i ssued until 30 days have el apsed after the expiration of the
| ast tenporary driving permt issued under this section

(13) 2y The formal review hearing may be conducted
upon a review of the reports of a |law enforcenent officer or
correctional officer, including docunents relating to the
adnministration of a breath test or the refusal to take a test.
However, as provided in subsection(8){#-, the driver may
subpoena the officer or any person who adninistered a breath
or blood test.

(14) (33) The formal review hearing and the inform
review hearing are exenpt fromchapter 120. The depart nment
may adopt rules for conducting reviews under this section
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(15) (34) A person may appeal any decision of the
departnment sustaining a suspension of his or her driver's
license by a petition for wit of certiorari to the circuit
court in the county wherein such person resides or wherein a
formal or informal review was conducted under s. 322.31
However, an appeal does not stay the suspension. This
subsection does not provide for a de novo appeal

(16) £15) The decision of the departnment under this
section shall not be considered in any trial for a violation
of s. 316.193, nor shall any witten statenment subnmitted by a
person in his or her request for departnental review under
this section be adnissible into evidence against himor her in
any such trial. The disposition of any related crimna
proceedi ngs shall not affect a suspension inposed under this
secti on.

(17) ¢16) By applying for and accepting and using a
driver's license, a person under the age of 21 years who hol ds
the driver's license is deened to have expressed his or her
consent to the provisions of this section

(18)*+#r A breath test to determ ne breath-al coho
| evel pursuant to this section nay be conducted as authorized

by s. 316.1932 or by a breath-al cohol pretwirnary—atcohol
sereening test device listed in the United States Departnent

of Transportation's conform ng-product |ist of evidential
br eat h- reasur enent devi ces. The reading fromsuch a device is
presunmed accurate and is adm ssible in evidence in any
admi ni strative hearing conducted under this section
(19) The result of a blood test obtained during an

i nvestigation conducted under s. 316.1932 or s. 316. 1933 nmy

be used to suspend the driving privilege of a person under

this section.
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1 (20) A law enforcenent officer who acts in good faith
2 | and exercises due care in enforcing this section is inmune

3| fromcivil liability that otherwi se night result by reason of
4 | his or her action.

5 (21) 38y A violation of this section is neither a
6|traffic infraction nor a crinmnal offense, nor does being

7 | detained pursuant to this section constitute an arrest. A
8| violation of this section is subject to the adm nistrative

9| action provisions of this section, which are admini stered by
10| the departnent through its adninistrative processes.

11| Adninistrative actions taken pursuant to this section shall be
12 | recorded in the notor vehicle records nmintai ned by the

13 | departnent. This section does not bar prosecution under s.
14 | 316. 193. However, if the departnent suspends a person's

15| li cense under s. 322.2615 for a violation of s. 316.193, it
16 | may not al so suspend the person's |license under this section
17 | for the sane episode that was the basis for the suspension
18 | under s. 322.2615.

19 Section 2. This act shall take effect July 1, 2000.
20
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