CS/ HB 599, First Engrossed

1 Abill to be entitled
2 An act relating to trusts; anmending s. 689. 225,
3 F.S.; revising certain criteria for application
4 of the rule against perpetuities to certain
5 trusts; specifying exclusivity of application
6 of the rule; excluding commobn-| aw expressi ons
7 of the rule; anending s. 737.206, F.S.
8 renovi ng provision governing timng for
9 contesting validity of a trust; creating s.
10 737.2065, F.S.; providing timng for contesting
11 validity of a trust; anmending s. 737.303, F. S
12 revising duty of trustee to informor account
13 to beneficiaries of a trust; anending s.
14 737.625, F.S.; revising prohibition against a
15 killer's entitlenent to benefits froma trust;
16 creating s. 737.626, F.S.; creating a provision
17 to govern evidence as to death or status in
18 trust proceedings; creating ss. 737.4031
19 737.4032, and 737.4033, F.S.; providing for
20 judicial and nonjudicial nodifications of
21 certain trusts under certain circunstances;
22 providing for representation of certain persons
23 in nodification actions; specifying
24 nonapplication to certain trusts; providing
25 definitions; providing construction; providing
26 application relating to conmon |aw, providing
27 for award of costs and attorney fees in
28 nodi fication proceedi ngs; providing an
29 ef fective date.
30
31| Be It Enacted by the Legislature of the State of Florida:
1

CODING:WOrds st+ieken are deletions; words underlined are additions.




CS/ HB 599, First Engrossed

1 Section 1. Paragraph (f) is added to subsection (2) of
2 | section 689.225, Florida Statutes, and subsection (7) of said
3| section is anended, to read:
4 689.225 Statutory rule against perpetuities.--
5 (2) STATEMENT OF THE RULE. - -
6 (f) As to any trust created after Decenber 31, 2000,
7| this section shall apply to a nonvested property interest or
8 | power of appointnment contained in a trust by substituting 360
9| years in place of "90 years" in each place such term appears
10 in this section unless the terns of the trust require that al
11 | beneficial interests in the trust vest or terninate within a
12 | | esser peri od.
13 (7) RULE OF CONSTRUCTION.--Wth respect to any matter
14 | relating to the validity of an interest within the rule
15 | agai nst perpetuities, unless a contrary intent appears, it
16 | shall be presuned that the transferor of the interest intended
17 | that the interest be valid. This section is the sole
18 | expression of any rule against perpetuities or renpteness in
19 | vesting in this state. No conmon-law rul e agai nst
20 | perpetuities or renpteness in vesting shall exist with respect
21| to any interest or power regardl ess of whether such interest
22 | or power is governed by this section
23 Section 2. Section 737.206, Florida Statutes, is
24 | anended to read:
25 737.206 Effect of fraud, duress, mn stake, and undue
26 | influence.--A trust is void if the execution is procured by
27 | fraud, duress, mstake, or undue influence. Any part of the
28 | trust is void if so procured, but the remai nder of the trust
29 | not so procured is valid if it is not invalid for other
30 | reasons. An—actien—te—econtest—the—vat-di-ty—of—aH—or—rpart—of
31
2
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a—trust—ay—hnot—be—comenced—unrt-—the—trust—beconres
Hrevecable—

Section 3. Section 737.2065, Florida Statutes, is
created to read

737.2065 Trust contests.--An action to contest the
validity of all or part of a trust may not be conmenced unti

the trust becones irrevocabl e.
Section 4. Section 737.303, Florida Statutes, is
amended to read:

737.303 Duty to informand account to
beneficiaries.--The trustee shall keep the beneficiaries of
the trust reasonably inforned of the trust and its
adm nistration. The trustee's duty to i nformand account
includes, but is not limted to, the follow ng:

(1) Wthin 30 days after acceptance of the trust, the
trustee shall informthe beneficiaries in witing of the
acceptance of the trust and the full nane and address of the
trustee.

(2) Upon reasonabl e request, the trustee shall provide
a beneficiary with a conplete copy of the trust instrunent,

i ncl udi ng anendnent s.

(3) Upon reasonabl e request, the trustee shall provide
a beneficiary with relevant information about the assets of
the trust and the particulars relating to adm nistration.

(4)(a) A beneficiary is entitled to a statenent of the
accounts of the trust annually and upon ternination of the
trust or upon change of the trustee except as provided under
par agraph (c).

(b) For purposes of this section, the term
"beneficiary" neans:

3
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1. Al current incone or principal beneficiaries,
whet her discretionary or nmandatory; and

2. Al reasonably ascertainabl e renni nder
beneficiaries who would take if all inconme interests
i medi ately termn nated

(c) In the case of a trust described in s. 733.707(3),
during the grantor's lifetine,the trustee's duties under this

secti on paragraph—{ayextend only to the grantor or the |ega
representative of the grantor during—the—granter—s—t+Hfetine.

(d) A beneficiary or the beneficiary's representative,

as defined in s. 731.303, nmay waive, in witing, the trustee's
duty to account under paragraph (a).

(e) Al rights provided a beneficiary under this
section may be asserted by a |l egal representative or natura
guardi an of the beneficiary. Notice under subsection (1) and a
statenent of accounts under paragraph (a) provided to a
representative of the beneficiary as defined in s. 731.303
shall bind the beneficiary, and the trustee shall not be
required to provide such notice or statenent of accounts to
any beneficiary who would be bound by an order binding on a
representative of the beneficiary under s. 731.303, if such
notice or statenent of accounts, respectively, is provided to
that representative.

Section 5. Section 737.625, Florida Statutes, is
amended to read:

737.625 Killer not entitled to receive property or
ot her benefits by reason of victims death. --

(1) A beneficiary of a trust who unlawfully and
intentionally kills or unlawfully and intentionally

participates in procuring the death of the grantor or another

person upon whose death such beneficiary's interest depends,

4
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1| shall not be entitled to any trust interest, including
2 | honest ead, dependent upon the victinms death, and such
3| interest shall devolve as though the killer had predeceased
4| the victim
5 (2) A final judgnent of conviction of nurder in any
6 | degree is conclusive for the purposes of this section. In the
7 | absence of a nurder conviction in any degree, the court may
8 | deternmine by the greater weight of the evidence whether the
9| killing was unlawful and intentional for purposes of this
10 | section.
11 Section 6. Section 737.626, Florida Statutes, is
12 | created to read:
13 737.626 Evidence as to death or status.--1In
14 | proceedi ngs concerning trusts, this section relating to
15| determination of death and status is applicabl e:
16 (1) An authenticated copy of a death certificate
17 | issued by an official or agency of the place where the death
18 | purportedly occurred is prina facie evidence of the fact,
19 | place, date, and tine of death and the identity of the
20 | decedent.
21 (2) A copy of any record or report of a governnental
22 | agency, donestic or foreign, that a person is alive, mssing,
23 | detained, or, fromthe facts related, presuned dead is prinm
24 | faci e evidence of the status and of the dates, circunstances
25| and pl aces disclosed by the record or report.
26 (3) A person who is absent fromthe place of his or
27 | her last known domicile for a continuous period of five years
28 | and whose absence is not satisfactorily explained after
29 | diligent search and inquiry is presuned to be dead. The
30| person's death is presuned to have occurred at the end of the
31
5
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1| period unless there is evidence establishing that death

2| occurred earlier

3 (4) This section does not preclude the establishnment

4| of death by direct or circunstantial evidence prior to

5| expiration of the five year tine period set forth in

6 | subsection (3).

7 Section 7. Sections 737.4031, 737.4032, and 737.4033,

8| Florida Statutes, are created to read

9 737.4031 Judicial nodification of trusts.--
10 (1) |If the purposes of a trust have been fulfilled or
11 | have becone illegal or inpossible to fulfill or, if because of
12 | circunstances not known to or anticipated by the settlor
13 | conpliance with the terns of the trust would defeat or
14 | substantially inpair the acconplishnent of a material purpose
15 of the trust or, if a material purpose of the trust no | onger
16 | exists, upon the application of a trustee of the trust or any
17 | beneficiary a court at any tine may nodify the terns of a
18 | trust which is not then revocable to:
19 (a) Anend or change the ternms of the trust, including
20| terns governing distribution of the trust incone or principal
21| or terns governing adnministration of the trust;
22 (b) Terninate the trust in whole or in part;
23 (c) Direct or permit the trustee to do acts that are
24 | not authorized or that are prohibited by the terns of the
25| trust; or
26 (d) Prohibit the trustee fromperforning acts that are
27 | permitted or required by the terns of the trust.
28 (2) Upon the application of a trustee of the trust or
29 | any beneficiary, a trust which is not then revocabl e may be
30| nodified at any tine by a court as provided in subsection (1),
31| and without regard to the reasons for nodification provided in

6
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subsection (1), if conpliance with the terns of the trust is

not in the bhest interest of the persons having a beneficial

interest in the trust.

(a) The court shall exercise its discretion to order a

nodi fication of the trust under this subsection in a nmanner

that conforns to the extent possible with the intention of the

settlor, taking into account the current circunstances and

best interests of the beneficiaries.

(b) This subsection shall not apply to a trust created

prior to January 1, 2001.

(c) This subsection shall not apply to a trust created
after Decenber 31, 2000, if:

1. Under the terns of the trust, all beneficial

interests in the trust nust vest or termnate within the

period prescribed by the rul e against perpetuities in s.

689. 225(2), notwithstanding s. 689.225(2)(f).

2. The terns of the trust expressly prohibit judicial

nodi fi cati on.

(d) Modification of a trust, as authorized in this

subsection, is not prohibited by a provision in the trust

i nstrunent that prohibits anendnent or revocation of the trust

if the provision does not expressly prohibit judicial

nodi fi cati on.

(3) In exercising its discretion to order a

nodi fication of a trust under this section, the court shal

consider the terns and purposes of the trust, the facts and

ci rcunstances surroundi ng the creation of the trust, and

extrinsic evidence relevant to the proposed nodification.

(4) To the extent the interests of any person with a

beneficial interest in the trust who is unborn or

unascertai ned, whose identity is not then known for any

7
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reason, or who is a mnor or under a legal disability are not

represented by another beneficiary, such person shall be

represented by the person's legal guardian, if any, or, if

none, by a guardian ad |item appoi nted by the court upon the

court's own notion or upon application by the trustee or any

beneficiary.

(5) The court shall consider spendthrift provisions as

a factor in nmaking a decision whether to nodify a trust under

this section, but the court is not precluded from exercising

authority to nodify the trust because the trust contains

spendt hrift provisions.

(6) For purposes of this section:

(a) "Beneficiary" neans:

1. Al current incone or principal beneficiaries,

whet her the beneficiaries' beneficial interests are

di scretionary or mandatory.

2. Al reasonably ascertainable beneficiaries if al

current incone interests immediately term nated, deternined as

if any power of appointnent over the trust assets were not

exerci sed
(b) "Trust" neans trust as defined in s. 731.201
(c) Atrust is revocable if revocable by the settl or

al one or in conjunction with any other person. A trust is not

revocabl e for purposes of this section if revocable by the

settlor only with the consent of all persons having a

beneficial interest in the property.

(d) A trust which is revocable shall be treated as

created when the right of revocation termnates.

(7) The provisions of this section are in addition to,

and not in derogation of, rights under the conmon law to

nodi fy, anmend, or revoke trusts.

8
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737.4032 Nonjudicial nodification of trusts.--
(1) A trust which is not revocable may be nodified at

any tine after the settlor's death, upon the unani nous

agreenent of the trustee and all beneficiaries of the trust,

to:
(a) Anend or change the ternms of the trust, including

terns governing distribution of the trust incone or principa

or terns governing administration of the trust;

(b) Terninate the trust in whole or in part;

(c) Direct or permit the trustee to do acts that are

not aut horized or that are prohibited by the terns of the

trust; or
(d) Prohibit the trustee fromperforning acts that are

permitted or required by the terns of the trust.

(2) This section shall not apply to any trust for

whi ch a charitable deduction is allowed or all owabl e under the

I nternal Revenue Code until the term nation of all charitable

interests in the trust.

(3) An agreenent to nodify a trust under this section

shal | be binding upon a person with a beneficial interest in

the trust who is unborn or unascertai ned, whose identity is

not then known for any reason, or who is a minor or under a

| egal disability, to the extent that his or her interest is

represented by another beneficiary having the sane or greater

guality of beneficial interest in the trust, but only to the

extent there is no conflict of interest between such person

and such beneficiary or anong the persons represented.

(4) To the extent the interests of any person having a

beneficial interest in a trust who is unborn or unascert ai ned,

whose identity is not then known for any reason, or who is a

m nor or under a legal disability are not represented by a

9
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beneficiary under subsection (3), such person shall be

represented by the person's legal guardian if there is one or

if the person does not have a | egal guardi an, such person

shal|l be represented by a guardian ad |litem appointed by the

court upon application by the trustee or any beneficiary.

Unl ess the court requires otherwise, the guardian ad litems

deci si on whether to consent to nodify the trust shall be

bi ndi ng upon any person represented by the guardian ad litem

wi t hout seeking court approval.

(5) This section shall not apply to a trust created

prior to January 1, 2001.

(6) This section shall not apply to a trust created
after Decenber 31, 2000, if, under the terns of the trust, al
beneficial interests in the trust nust vest or term nate

within the period prescribed by the rule agai nst perpetuities
ins. 689.225(2), notwithstanding s. 689.225(2)(f), unless the
terns of the trust expressly pernit nodification under this

secti on.
(7) Modification of a trust as authorized in this

section is not prohibited by a spendthrift clause, or by a

provision in the trust instrunent that prohibits anendnent or

revocati on of the trust.

(8) For purposes of this section:

(a) "Beneficiary" neans:

1. Al current incone or principal beneficiaries,

whet her the beneficiaries' beneficial interests are

di scretionary or mandatory.

2. Al reasonably ascertainable beneficiaries if al

current incone interests immediately term nated, deternined as

if any power of appointnent over the trust assets were not

exer ci sed
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1 (b) "Trust" neans trust as defined in s. 731.201

2 (c) Atrust is revocable if revocable by the settl or
3]l alone or in conjunction with any other person. A trust is not
4 | revocable for purposes of this section if revocable by the

5] settlor only with the consent of all persons having a

6 | beneficial interest in the property.

7 (d) A trust which is revocable shall be treated as

8 | created when the right of revocation terninates.

9 (9) The provisions of this section are in addition to,
10| and not in derogation of, rights under the comopn |aw to

11 | nodi fy, anmend, or revoke trusts.

12 737.4033 Costs and attorney's fees.--In al

13 | proceedi ngs under s. 737.4031 or s. 737.4032, the court shal
14 | award taxable costs as in chancery actions, including

15 ) attorney's fees and guardian ad litemfees, and such costs nmay
16 | be paid fromthe trust or as otherwise directed by the court.
17 Section 8. This act shall take effect Decenber 31

18 | 2000.

19
20
21
22
23
24
25
26
27
28
29
30
31
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