Florida Senate - 2000 SB 694
By Senator Meek

36-572-00 See HB 301
1 A bill to be entitled
2 An act relating to title |loan transactions;
3 creating the "Florida Title Loan Act";
4 providing legislative intent; providing
5 definitions; requiring licensure by the
6 Departnent of Banking and Finance to act as a
7 title loan | ender; providing for application
8 for licensure; requiring a bond, a
9 nonr ef undabl e application fee, a nonrefundabl e
10 i nvestigation fee, and fingerprinting;
11 providing for waiver of fingerprinting;
12 providing for inactive |licenses; providing for
13 renewal and reactivation of l|icenses; providing
14 for a renewal fee and a reactivation fee;
15 providing for disposition of certain nobneys;
16 providing for acquisition of an interest in a
17 | i censee under certain circunstances; providing
18 for denial, suspension, or revocation of a
19 | icense; specifying acts that constitute
20 violations for which certain disciplinary
21 actions may be taken; providing a fine;
22 providing renedies for title | oans nade or
23 serviced without licensure; providing for a
24 title loan agreenent; providing requirenents;
25 providing for reclaimng a repossessed notor
26 vehi cl e under certain circunstances; providing
27 entitlenent to certain excess proceeds of a
28 sal e or disposal of a notor vehicle; providing
29 for recordkeepi ng and reporting and saf ekeepi ng
30 of property; providing for title | oan interest
31 rates; providing requirenments and linitations;
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1 providing for extensions; providing for return

2 of principal and interest to the borrower under

3 certain circunmstances; providing a holding

4 period when there is a failure to reclaim

5 pl edged property; providing for the disposal of

6 pl edged property; providing for disposition of

7 excess proceeds; prohibiting certain acts;

8 providing for the right to reclaim providing

9 for lost title |oan agreenents; providing for a

10 title loan lender's lien; providing for

11 crimnal penalties; providing for subpoenas,

12 enforcenent of actions, and rules; providing

13 for investigations and conplaints; authorizing

14 the departnent to adopt rules; anending ss.

15 538.03 and 538.16, F.S.; deleting provisions

16 relating to title loan transactions; providing

17 for nore restrictive |ocal ordi nances;

18 provi di ng an appropriation; repealing ss.

19 538.03(1) (i), 538.06(5), and 538.15(4) and (5),

20 F.S., relating to title loan transactions by

21 secondhand deal ers; providing for severability;

22 providing effective dates.

23

24| Be It Enacted by the Legislature of the State of Florida:
25

26 Section 1. Short title.--Sections 1 through 16 of this
27 | act may be cited as the "Florida Title Loan Act."

28 Section 2. Legislative intent.--1t is the intent of
29| the Legislature that title | oans shall be regulated by the
30| provisions of this act. The provisions of this act supersede
31
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1| any other provisions of state |aw affecting title loans to the
2| extent of any conflict.

3 Section 3. Definitions.--As used in this act, the

41 term

5 (1) "Conmercially reasonabl e" has the sane neani ng as
6| used in part V of chapter 679, Florida Statutes. In addition
7 | nonpublic sal es or disposal of personal property between a
8|title loan I ender and any business affiliates of a title | oan
9| lender or a nenber of atitle loan lender's fanily are

10 | presuned not to be nade in a conmercially reasonabl e manner
11 (2) "Departnent" neans the Departnent of Banking and
12 | Fi nance.

13 (3) "Executive officer" neans the president, chief

14 | executive officer, chief financial officer, chief operating
15| of ficer, executive vice president, senior vice president,

16 | secretary, and treasurer

17 (4) "ldentification" neans a governnent-i ssued

18 | phot ographic identification

19 (5) "Interest" neans the cost of obtaining atitle
20| l oan and includes any profit or advantage of any kind
21 | whatsoever that a title |loan | ender may charge, contract for
22 | collect, receive, or in any way obtain as a result of atitle
23 | 1 oan.
24 (6) "License" neans a permt issued under this act to
25| make or service title loans in accordance with this act at a
26 | single title |l oan offi ce.
27 (7) "Licensee" neans a person who is licensed as a
28 | title loan | ender
29 (8) "Loan property" neans any notor vehicle
30| certificate of title that is deposited with a title | oan
31
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| ender as a security for atitle loan in the course of the

title | oan | ender's business.

(9) "Mdtor vehicle" neans an autonohile, notorcycle,

nmobi |l e honme, truck, trailer, semtrailer, truck tractor and

senmitrail er conbination, or any other vehicle operated on the

public highways and streets of this state, used to transport

persons or property, and propelled by power other than

nmuscul ar power, but excluding a vehicle that runs only upon a

track and a nobile hone that is the prinmary residence of the

owner .
(10) "Title loan" or "loan" neans a | oan of nobney

secured by bailnment of a certificate of title to a notor

vehi cl e, except such | oan nade by a person |icensed under
chapter 516, chapter 520, or chapter 655, Florida Statutes.
(11) "Title loan agreenent" or "agreenent" neans a

witten agreenent in which a title |oan | ender agrees to nmke

atitle loan to a borrower.

(12) "Title loan |l ender" or "lender" nmeans any person

who engages in the business of making or servicing title

| oans.
(13) "Title loan office" means the | ocation at which

or prenises fromwhich, atitle loan | ender regularly conducts

busi ness under this chapter or any other location that is held

out to the public as a location at which a | ender nakes or

services title | oans.

(14) "Titled personal property" neans a notor vehicle

that has as evidence of ownership a state-issued certificate

of title except for a nobile hone that is the prinmary

resi dence of the borrower.

(15) "Utimte equitable owner" neans a person who,

directly or indirectly, owns or controls an ownership interest
4
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1|in a corporation, a foreign corporation, an alien business

2 | organi zation, or any other form of business organi zati on,

3 | regardl ess of whether such person owns or controls such

4 | ownership interest through one or nore persons or one or nore
5| proxi es, powers of attorney, nom nees, corporations,

6 | associ ations, partnerships, trusts, joint stock conpanies, or
7| other entities or devices, or any conbination thereof.

8 Section 4. License required; license fees.--

9 (1) A person may not act as a title |loan | ender or own
10| or operate a title loan office unless such person has an

11| active title loan |l ender license issued by the departnment

12 | under this act. Atitle |loan |lender may not own or operate
13 | nore than one title loan office unless the | ender obtains a
14 | separate title loan lender license for each title | oan office.
15 (2) A person applying for licensure as a title | oan

16 | lender shall file with the departnent an application; the bond
17 | required by section 5(3); a nonrefundabl e application fee of
18 [$1, 200; a nonrefundabl e i nvestigation fee of $200; and a

19 | conplete set of fingerprints taken by an authorized | aw
20 | enforcenent officer. The departnment shall subnit such
21| fingerprints to the Departnent of Law Enforcenent or the
22 | Federal Bureau of Investigation for state and federa
23 | processing. The departnent nay waive, by rule, the requirenent
24 | that applicants nust file a set of fingerprints or the
25 | requirenent that such fingerprints nust be processed by the
26 | Departnent of Law Enforcenent or the Federal Bureau of
27 | I nvesti gati on.
28 (3) |If the departnent determines that an application
29 | shoul d be approved, the departnent shall issue a license for a
30 | period not to exceed 2 years.
31
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(4) A license shall be renewed biennially by filing a

renewal form and a nonrefundabl e renewal fee of $1,200. A

license that is not renewed by the end of the biennial period

shall automatically revert to inactive status. An inactive

license nay be reactivated within 6 nonths after becom ng

inactive by filing a reactivation form paynent of the

nonr ef undabl e $1, 200 renewal fee; and paynent of a

nonr ef undabl e reactivation fee of $600. A license that is not

reactivated within 6 nonths after beconing inactive nay not be

reactivated and shall automatically expire. The departnent

shal|l establish by rule the procedures for renewal and

reactivation of a license and shall adopt a renewal formand a

reactivation form

(5) Each |license nmust be conspicuously displayed at

the title loan office. When a |icensee wishes to nove a title

| oan office to another location, the |icensee shall provide

prior witten notice to the departnent.

(6) A license issued pursuant to this act is not

transferabl e or assignabl e.

(7) Each licensee shall designate and naintain a

regi stered agent in this state for service of process.

(8) \Whenever a person or a group of persons, directly

or indirectly or acting by or through one or nore persons,

proposes to purchase or acquire a 25 percent or nore interest

in a licensee, such person or group shall submit an initial

application for licensure under this act prior to such

purchase or acquisition. The departnent shall adopt rul es

providing for waiver of the application required by this

subsecti on when such purchase or acquisition of a licensee is

nmade by another |icensee |licensed under this act or when the

application is otherw se unnecessary in the public interest.
6
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1 (9) The departnent may adopt rules to allow for

2| electronic filing of applications, fees, and forns required by
3| this act.

4 (10) Al noneys collected by the departnent under this
5] act shall be deposited into the Regulatory Trust Fund of the
6 | Departnent of Banki ng and Fi nance.

7 Section 5. Application for |license.--

8 (1) A wverified application for licensure under this

9] act, in the formprescribed by departnent rule, shall:

10 (a) Contain the nane and the residence and busi ness

11 | address of the applicant. |If the applicant is other than a
12 | natural person, the application shall contain the nane and the
13 | resi dence and busi ness address of each ultimte equitable

14 | owner of 25 percent or nore of such entity and each director
15| general partner, and executive officer of such entity.

16 (b) State whether any individual identified in

17 | paragraph (a) has, within the last 10 years, pleaded nolo

18 | contendere to, or has been convicted or found guilty of, a

19 | felony, regardl ess of whet her adjudication was withhel d.

20 (c) ldentify the county and nunicipality with the

21 | street and nunber or location where the business is to be

22 | conduct ed.

23 (d) Contain additional infornmation as the departnent
24 | determines by rule to be necessary to ensure conpliance with
25| this act.

26 (2) Notwithstandi ng subsection (1), the application

27 | need not state the full nanme and address of each officer

28 | director, and shareholder if the applicant is owned directly
29 | or beneficially by a person who as an i ssuer has a cl ass of
30| securities registered pursuant to section 12 of the Securities
31| Exchange Act of 1934 or, pursuant to section 13 or section

.
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15(d) of such act, is an issuer of securities which is

required to file reports with the Securities and Exchange

Conmmi ssion, if the person files with the departnent any

i nformati on, docunents, and reports required by such act to be

filed with the Securities and Exchange Conm ssion

(3) An applicant for licensure shall file with the

departnent a bond, in the anount of $100,000 for each |icense,

with a surety conpany qualified to do business in this state.

However, in no event shall the aggregate anount of the bond

required for a single title loan | ender exceed $1 nmillion. In

lieu of the bond, the applicant may establish a certificate of

deposit or an irrevocable letter of credit in a financial

institution, as defined in section 655.005, Florida Statutes,

in the anount of the bond. The original bond, certificate of

deposit, or letter of credit shall be filed with the

departnent, and the departnent shall be made t he beneficiary

of that docunent. The bond, certificate of deposit, or letter

of credit shall be in favor of the departnent for the use and

benefit of any consuner who is injured pursuant to a title

| oan transaction by the fraud, nisrepresentation, breach of

contract, financial failure, or violation of any provision of

this act by the title loan lender. Such liability may be

enforced either by proceeding in an administrative action or

by filing a judicial suit at lawin a court of conpetent

jurisdiction. However, in such court suit, the bond,

certificate of deposit, or letter of credit posted with the

departnent shall not be anenable or subject to any judgnent or

ot her |l egal process issuing out of or fromsuch court in

connection with such | awsuit, but such bond, certificate of

deposit, or letter of credit shall be anenable to and

enforceable only by and through adm ni strative proceedi ngs
8
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before the departnent. It is the intent of the Legislature

that such bond, certificate of deposit, or letter of credit

shall be applicable and liable only for the paynent of clains

duly adj udi cated by order of the departnent. The bond,

certificate of deposit, or letter of credit shall be payable

on a pro rata basis as determ ned by the departnent, but the

aggregate anmount may not exceed the anpunt of the bond,

certificate of deposit, or letter of credit.

(4) The departnent shall approve an application and

issue a license if the departnent determ nes that the

applicant satisfies the requirenents of this act.

Section 6. Denial, suspension, or revocation of

license.--
(1) The following acts are violations of this act and

constitute grounds for the disciplinary actions specified in

subsection (2):

(a) Failure to conply with any provision of this act,

any rule or order adopted pursuant to this act, or any witten

agreenent entered into with the departnent.

(b) Fraud, nmisrepresentation, deceit, or gross

negligence in any title |loan transaction, regardl ess of

reliance by or danage to the borrower.

(c) Fraudulent m srepresentation, circunvention, or

conceal nent of any matter required to be stated or furni shed

to a borrower pursuant to this act, regardl ess of reliance by

or damage to the borrower.

(d) Inposition of illegal or excessive charges in any

title | oan transacti on.

(e) False, deceptive, or msleading advertising by a

title | oan | ender.

9
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(f) Failure to maintain, preserve, and keep avail abl e

for exam nation all books, accounts, or other docunments

required by this act, by any rule or order adopted pursuant to

this act, or by any agreenent entered into with the

depart nent.
(g) Aiding, abetting, or conspiring by a title | oan

| ender with a person to circunvent or violate any of the

requi renments of this act.

(h) Refusal to provide infornmati on upon request of the

departnent, to pernit inspection of books and records in an

i nvestigation or exam nation by the departnent, or to conply

with a subpoena i ssued by the departnent.

(i) Having been convicted of a crine involving fraud,

di shonest dealing, or any act of noral turpitude or acting as

an ultimte equitable owner of 10 percent or nore of a

| i censee who has been convicted of a crine involving fraud,

di shonest dealing, or any act of noral turpitude.

(j) Making or having nmade material nisstatenent of

fact in an initial or renewal application for a license.

(k) Having been the subject of any decision, finding,

i njunction, suspension, prohibition, revocation, denial

judgnent, or adnministrative order by any court of conpetent

jurisdiction or adm nistrative |law judge, or by any state or

federal agency, involving a violation of any federal or state

law relating to title loans or any rule or regul ati on adopt ed

under such law, or having been the subject of any injunction

or adverse admnistrative order by a state or federal agency

regul ati ng banki ng, insurance, finance or snall | oan

conpani es, real estate, nortgage brokers, or other related or

simlar industries for acts involving fraud, dishonest

deal i ng, or any act of noral turpitude.
10
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(1) Pleading nolo contendere to, or being convicted or

found guilty of, a crine involving fraud, dishonest dealing,

or any act of noral turpitude, regardl ess of whether

adj udi cati on was withhel d.

(m Failing to continuously naintain the bond required
by section 5(3).
(n) Failing to tinely pay any fee, charge, or fine

i nposed or assessed pursuant to this act or rul es adopted

under this act.

(o) Having had a license or registration, or the

equi valent, to practice any profession or occupati on deni ed,

suspended, revoked, or otherw se acted against by a licensing

authority in any jurisdiction for fraud, dishonest dealing, or

any act of noral turpitude.

(p) Having denpnstrated unworthi ness, as defined by

departnent rule, to transact the business of atitle | oan

| ender.
(2) Upon a finding by the departnent that any person

has conmitted any of the acts set forth in subsection (1), the

departnment may enter an order taking one or nore of the

foll owi ng acti ons:

(a) Denying an application for licensure under this

act .

(b) Revoking or suspending a license previously

granted pursuant to this act.

(c) Placing a licensee or an applicant for a license

on probation for a period of tinme and subject to such

conditions as the departnent specifi es.

(d) Issuing a reprinand.

(e) Inposing an adninistrative fine not to exceed

$5, 000 for each separate act or violation

11
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(3) |If a person seeking licensure is anything other

than a natural person, the eligibility requirenents of this

section apply to each direct or ultimte equitable ower of 10

percent or nore of the outstanding equity interest of such

entity and to each director, general partner, and executive

of ficer.
(4) It is sufficient cause for the departnent to take

any of the actions specified in subsection (2), as to any

entity other than a natural person, if the departnent finds

grounds for such action as to any nenber of such entity, as to

any executive officer or director of the entity, or as to any

person with power to direct the managenent or policies of the

entity.
(5) Each licensee is subject to the provisions of

subsection (2) for the acts of enployees and agents of the

|icensee if the |icensee knew or should have known about such

acts.
(6) Licensure under this act may be deni ed or any

license issued under this act may be suspended or restricted

if an applicant or licensee is charged, in a pending

enforcenent action or pending crininal prosecution, with any

conduct that woul d authorize denial or revocation under this

secti on.
Section 7. Renedies for title | oans made w t hout

licensure.--Any title | oan nade without benefit of a license

is void, in which case the person nmaking the title | oan

forfeits the right to collect any noneys, including principa

and interest charged on the title loan, fromthe borrower in

connection with such agreenent. The person nmaking the title

| oan shall return to the borrower the | oan property, the

titled personal property pledged or the fair nmarket val ue of
12
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1| such titled personal property, and all principal and interest
2| paid by the borrower. The borrower is entitled to receive

3 | reasonable attorney's fees and costs in any action brought by
4| the borrower to recover fromthe person naking the title | oan
5| the loan property, the titled personal property, or the

6| principal and interest paid by the borrower.

7 Section 8. Title | oan agreenent. --

8 (1) At thetine atitle loan |lender nakes a title

9| loan, the I ender and the borrower shall execute a title |oan
10 | agreenent, which shall be legibly typed or witten in

11 ) indelible ink and conpleted as to all essential provisions

12 | prior to execution by the borrower and | ender. The title | oan
13 | agreenent shall include the follow ng i nformation

14 (a) The make, nodel, and year of the titled persona

15| property to which the | oan property rel ates.

16 (b) The vehicle identification nunber, or other

17 | conparabl e identification nunber, along with the license plate
18 | nunber, if applicable, of the titled personal property to

19 | which the | oan property rel ates.

20 (c) The nane, residential address, date of birth,

21 | physi cal description, and social security nunber of the

22 | borrower.

23 (d) The date the title |oan agreenent is executed hy
24 | the title I oan | ender and the borrower.

25 (e) The identification nunber and the type of

26 | identification, including the issuing agency, accepted from
27 | the borrower.

28 (f) The anpbunt of nobney advanced, designated as the

29 |"anpbunt financed."

30

31
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(g) The maturity date of the title | oan agreenent,

whi ch shall be 30 days after the date the title | oan agreenent

is executed by the title | oan | ender and the borrower.

(h) The total title |l oan interest payable on the

maturity date, designated as the "finance charge."

(i) The anpbunt financed plus finance charge, which

nmust be paid to reclaimthe | oan property on the maturity

date, designated as the "total anount of all paynents."

(j) The interest rate, conputed in accordance with the

regul ati ons adopted by the Federal Reserve Board pursuant to

the Federal Truth-in-Lending Act, designated as the "annua

percentage rate."

(2) The following information shall also be printed on

all title | oan agreenents:

(a) The nane and physical address of the title | oan

of fice.
(b) The nane and address of the departnent as well as

a tel ephone nunber to which consuners may address conpl ai nts.

(c) The following statenent in not |less than 12-point

type that:
1. If the borrower fails to repay the full anpunt of

the title loan on or before the end of the maturity date or

any extension of the maturity date and fails to make a paynent

on the title loan within 30 days after the end of the maturity

date or any extension of the maturity date, whichever is

later, the title | oan | ender nay take possession of the

borrower's notor vehicle and sell the vehicle in the nmanner

provided by law. If the vehicle is sold, the borrower is

entitled to any proceeds of the sale in excess of the anpunt

owed on the title |l oan and the reasonabl e expenses of

r epossessi on and sal e.

14
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2. |If the title loan agreenent is | ost, destroyed, or

stol en, the borrower nust i mediately so advi se the issuing

title loan lender in witing.

(d) The statenent that "the borrower represents and

warrants that the titled personal property to which the | oan

property relates is not stolen and has no |liens or

encunbrances against it, the borrower has the right to enter

into this transaction, and the borrower will not apply for a

duplicate certificate of title while the title | oan agreenent

isin effect."”

(e) A blank line for the signature of the borrower and

the title loan | ender or the | ender's agent.

(3) At the tine of the transaction, the title |oan

| ender shall deliver to the borrower an exact copy of the

executed title | oan agreenent.

(4) Upon execution of a title | oan agreenent, the

title loan | ender may take possession of the | oan property and

retain possession of such property until such property is

redeened. The borrower shall have the exclusive right to

redeemthe | oan property by repaying all anounts |legally due

under the agreenent. Wien the | oan property is redeened, the

| ender shall imediately return the | oan property and conmence

action to release any security interest in the titled persona

property. During the termof the agreenent or any extension of

the agreenent, a title loan | ender may retai n physica

possession of the |oan property only. Atitle | oan |ender

shall not require a borrower to provide any additiona

security or guaranty as a condition to entering into a title

| oan transacti on.

Section 9. Recordkeeping; reporting; safekeeping of
property. --

15
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1 (1) Every title loan |l ender nust maintain, at the

2| lender's title loan office, such books, accounts, and records
3| of the business conducted under the license issued for such

4 | place of business as will enable the departnent to deternine

5] the licensee's conpliance with this act.

6 (2) The departnent may authorize the nmmi ntenance of

7 | books, accounts, and records at a | ocation other than the

8| lender's title loan office. The departnent may require books,
9 | accounts, and records to be produced and avail able at a

10 | reasonabl e and convenient location in this state within a

11 | reasonabl e period of tine after such a request.

12 (3) The title loan |l ender nust maintain the origina

13 | copy of each conpleted title | oan agreenent on the title | oan
14 | office prem ses, and nmay not obliterate, discard, or destroy
15| any such original copy for a period of at |least 2 years after
16 | naking the final entry on any | oan recorded in such office.

17 (4) Loan property that is delivered to a title | oan

18 | | ender nust be securely stored and maintained at the title

19 | I oan office unless the | oan property has been forwarded to the
20 | appropriate state agency for the purpose of having a lien

21 | recorded or del eted.

22 (5) The departnent may prescribe by rule the books,

23 | accounts, and records, and the minimuminformation to be shown
24 | in the books, accounts, and records, of |icensees so that such
25| records will enable the departnent to deternine conpliance

26 | with the provisions of this act.

27 Section 10. Title |loan charges.--

28 (1) Atitle loan | ender may charge a maxi num i nterest
29 | rate of 30 percent per annum conputed on the first $2,000 of
30| the principal anount, 24 percent per annumon that part of the
31 | principal amount exceeding $2, 000 and not exceedi ng $3, 000,

16
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and 18 percent per annumon that part of the principal anpunt

exceedi ng $3,000. The original principal amount is the sane

anount as the amount financed, as defined by the federal Truth

in Lending Act and Regulation Z of the Board of Governors of

the Federal Reserve System In determ ning conpliance with the

statutory maxi nruminterest, the conputations nust be sinple

i nterest and not add-on interest or any other conputations.

When two or nore interest rates are to be applied to the

princi pal anount, the |l ender nay charge interest at that

si ngl e annual percentage rate which, if applied according to

the actuarial nethod to each of the schedul ed periodic

bal ances of principal, would produce at maturity the sane

total anount of interest as would result fromthe application

of the two or nore rates otherwi se permtted, based upon the

assunption that all paynents are nade as agreed.

(2) The annual percentage rate that may be charged for

atitle loan may equal, but not exceed, the annual percentage

rate that nust be conputed and di scl osed as required by the

federal Truth in Lending Act and Regul ation Z of the Board of

Governors of the Federal Reserve System The naxi num annual

percentage rate of interest that nay be charged is 12 tines

the maxi mum nonthly rate, and the maximumnonthly rate nust be

conputed on the basis of one-twelfth of the annual rate for

each full nonth. The Departnent of Banking and Fi nance shal

establish by rule the rate for each day of a fractional nonth

when the period for which the charge is conputed is nore or

| ess than 1 nonth.

(3) Atitle |loan agreenent may be extended for one or

nore 30-day periods by nmutual consent of the title |oan | ender

and the borrower. Each extension of a title | oan agreenent

nust be executed in a separate extension agreenent each of
17
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which nust conply with the requirenents for executing a title

| oan agreenent as provided in this act. The interest rate

charged in any title | oan extensi on agreenent nmay not exceed

the interest rate charged in the related title | oan agreenent.

Atitle loan I ender may not capitalize in any title | oan

ext ensi on agreenment any unpaid interest due on the rel ated

title |l oan agreenent or any subsequent extensions to that

title | oan agreenent.

(4) Any interest contracted for or received, directly

or indirectly, by atitle loan |lender, or an agent of the

title loan |l ender, in excess of the anpunts authorized under

this chapter are prohibited and nay not be collected by the

title loan | ender or an agent of the title | oan | ender

(a) |If such excess interest is changed as a result of

a bona fide error by the title | oan | ender, or an agent of the

title loan |l ender, the title | oan agreenent is voidable, and

the | ender nust refund the excess interest to the borrower

within 20 days after discovery by the | ender or borrower of

the bona fide error, whichever occurs first.

(b) |If such excess interest results froman act by the

title loan | ender, or an agent of the title |loan | ender, for

t he purpose of circunventing the maximumtitle | oan interest

allowed by this act, the title | oan agreenent is void, and the

| ender nust refund to the borrower any interest paid on the

title loan and return to the borrower the | oan property. The

title loan |l ender also forfeits the lender's right to coll ect

any principal owed by the borrower on the title | oan

(c) The departnent may order a title |loan | ender, or

an agent of the title loan lender, to conply with the

provi sions of paragraphs (a) and (b).

18
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(5) Any interest contracted for or received, directly

or indirectly, by atitle |loan |lender, or an agent of the

title loan | ender, in excess of the anmount allowed by this act

constitutes a violation of chapter 687, Florida Statutes,

governing interest and usury, and the penalties of that

chapter apply.

Section 11. Repossession, disposal of pledged

property; excess proceeds. --

(1) If a borrower fails to repay all anpunts legally

due under the title | oan agreenent on or before the end of the

title loan's maturity date or any extension of such date and

fails to nake a paynent on the loan within 30 days after the

end of the loan's naturity date or any extension of such date,

whi chever occurs later, the title | oan | ender nay take

possession of the titled personal property. A lender may take

possession of the titled personal property only through an

agent who is licensed by the state to repossess notor

vehi cl es.
(2) Prior to engaging a repossessi on agent, the |ender

nmust afford the debtor an opportunity to nake the titled

personal property available to the | ender at a place, date,

and tine reasonably convenient to the | ender and the borrower.

Prior to taking possession of titled personal property, the

| ender nust afford the borrower a reasonable opportunity to

renove fromthe titled personal property any persona

bel ongi ngs wi thout charge or additional cost to the borrower.

After the | ender takes possession of the titled persona

property, the lender, at the lender's sole expense and risk

may aut horize a third party to retain physical possession of

the titled personal property.

19
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(3) Upon taking possession of titled persona

property, the |l ender may di spose of the titled persona

property by sale but may do so only through a notor vehicle

deal er |icensed under section 320.27, Florida Statutes. At

| east 10 days prior to sale, the |l ender nust notify the

borrower of the date, tine, and place of the sale and provide

the borrower with a witten accounting of the principal anpunt

due on the title loan, interest accrued through the date the

| ender takes possession of the titled personal property, and

any reasonabl e expenses incurred to date by the lender in

t aki ng possession of, preparing for sale, and selling the

titled personal property. At any tine prior to such sale, the

| ender nust pernit the borrower to redeemthe titled persona

property by tendering a noney order or certified check for the

principal anmount of the title loan, interest accrued through

the date the | ender takes possession, and any reasonabl e

expenses incurred to date by the I ender in taking possession

of, preparing for sale, and selling the titled persona

property. Nothing in this act nor in any title | oan agreenent

precludes a borrower from purchasing the titled persona

property at any sale.

(4) Any such sale or disposal vests in the purchaser

the right, title, and interest of the ower and the title | oan

| ender.
(5) Wthin 30 days after the sale of the titled
personal property, the borrower is entitled to receive al

proceeds fromthe sale of the notor vehicle in excess of the

princi pal anount due on the loan, interest on the loan up to

the date the | ender took possessi on, and the reasonabl e

expenses incurred by the |lender in taking possessi on of,

preparing for sale, and selling the titled personal property.
20
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1| The borrower is entitled to reasonable attorney's fees and

2| costs incurred in any action brought to recover such proceeds
3| which results inthe title |loan | ender being ordered to return
41 all or part of such anount.

5 (6) The borrower is not personally liable to the

6 | | ender for any bal ance due on the title | oan remaining after
7 | appl ying the proceeds of the sale of the titled persona

8 | property to the principal anpbunt due on the title |oan, the

9] interest accrued through the date the | ender took possession
10 | and any reasonabl e expenses incurred by the I ender in taking
11 | possession of, preparing for sale, and selling the titled

12 | personal property unl ess such bal ance exceeds $2,000. If such
13 | bal ance exceeds $2,000, the lender is entitled to reasonabl e
14 | attorney's fees and costs incurred in any action brought to
15 | recover such bal ance which results in a judgnent in favor of
16 | the | ender.

17 (7) The rights and renedies provided in this section
18 | are cunul ative. Except as otherwise provided in this section
19 | the disposal of titled personal property is subject to the

20 | provi sions of chapter 679, Florida Statutes.

21 (8) In taking possession and disposing of titled

22 | personal property by sale or otherwise, the title |oan | ender
23| shall at all tinmes proceed in a commercially reasonabl e

24 | manner.

25 Section 12. Prohibited acts.--

26 (1) Atitle loan |lender, or any agent or enployee of a
27 | title loan |l ender, nmay not:

28 (a) Falsify or fail to nake an entry of any nmateri al
29 | matter in atitle | oan agreenent or any extension of such

30 | agreenent.

31
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(b) Refuse to allow the departnent to inspect

conpleted title | oan agreenents, extensions of such

agreenents, or |loan property during the ordinary operating

hours of the title |oan | ender's business or at other tines

acceptable to both parties.

(c) Enter into atitle |oan agreenent with a person

under the age of 18 years.

(d) Make any agreenent requiring or allowing for the

personal liability of a borrower or the waiver of any of the

provisions of this act.

(e) Knowingly enter into a title |loan agreenent with

any person who is under the influence of drugs or al cohol when

such condition is visible or apparent, or with any person

usi ng a nane other than such person's own nane or the

regi stered nane of the person's business.

(f) Fail to exercise reasonable care, as defined by

departnent rule, in the safekeeping of | oan property or of

titled personal property repossessed pursuant to this act.

(g) Fail to return |oan property or repossessed titled

personal property to a borrower, with any and all of the title

|l oan lender's liens on the property properly rel eased, upon

payrment of the full ampunt due the title |oan | ender, unless

the property has been seized or inpounded by an authorized | aw

enf orcenent agency, taken into custody by a court, or

ot herwi se di sposed of by court order

(h) Sell or otherwi se charge for any type of insurance

in connection with a title | oan agreenent.

(i) Charge or receive any finance charge, interest, or

fees that are not authorized pursuant to this act.

(j) Act as atitle loan | ender without an active

| i cense i ssued under this act.
22
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(k) Refuse to accept partial paynents toward

satisfying any obligation owed under a title | oan agreenent or

ext ensi on of such agreenent.

(1) Charge a prepaynent penalty.

(m Engage in the business of selling new or used

notor vehicles, or parts for notor vehicl es.

(n) Act as atitle loan I ender under this act within a

pl ace of business in which the |icensee solicits or engages in

busi ness outside the scope of this act if the departnent

determines that the |icensee's operation of and conduct

pertaining to such other business results in an evasi on of

this act. Upon nmaking such a deternination, the departnent

shall order the |licensee to cease and desist from such

evasi on. However, a |icensee nmay not engage in the pawnbroker

busi ness.
(2) Title loan conpani es may not advertise using the

phrases "interest-free |l oans" or "no finance charges."

Section 13. Right toreclaim lost title |oan

agreenent. - -

(1) Any person presenting identification of such

person as the borrower and presenting the borrower's copy of

the title loan agreenent to the title loan | ender is presuned

to be entitled to reclaimthe | oan property described in the

title loan agreenent. However, if the title |oan | ender

determ nes that the person is not the borrower, the title | oan

Il ender is not required to allow the redenption of the | oan

property by such person. The person reclaining the | oan

property nmust sign the borrower's copy of the title | oan

agreenent, which copy the title loan |l ender may retain as

evi dence of such person's receipt of the | oan property. A

person reclaining the | oan property who is not the borrower
23
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1| must show identification to the title |oan | ender, together

2| with notarized witten authorization fromthe borrower, and
3|the title loan I ender nust record that person's nane and

4| address on the title | oan agreenent retained by the title | oan
5] lender. In such case, the person reclaimng the borrower's

6| copy of the title |l oan agreenent nust be provided a copy of

7 | such signed formas evidence of such agreenent.

8 (2) If the borrower's copy of the title | oan agreenent
9]is lost, destroyed, or stolen, the borrower nust notify the
10| title loan lender, in witing by certified or registered mail,
11 ) return recei pt requested, or in person evidenced by a signed
12 | recei pt, and receipt of such notice invalidates such title

13 | I oan agreenent if the | oan property has not previously been
14 | reclained. Before delivering the | oan property or issuing a
15| new title | oan agreenent, the title |oan | ender nust require
16 | the borrower to nmake a witten statenent of the | oss,

17 | destruction, or theft of the borrower's copy of the title | oan
18 | agreenent. The title |l oan | ender nust record on the witten
19 | statenent the type of identification and the identification
20 | nunber accepted fromthe borrower, the date the statenent is
21| given, and the nunber or date of the title | oan agreenent that
22 | has been lost, destroyed, or stolen. The statenent nust be

23| signed by the title loan lender or the title |oan office

24 | enpl oyee who accepts the statenent fromthe borrower. The

25| title loan | ender nay not inpose any type of fee for providing
26 | the borrower with a copy of the title | oan agreenent.

27 Section 14. Cininal penalties.--

28 (1) Any person who acts as a title |oan | ender wi thout
29 | first securing the license prescribed by this act conmits a
30| felony of the third degree, punishable as provided in section
31

24
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775. 082, section 775.083, or section 775.084, Florida
St at ut es.

(2) In addition to any other applicable penalty, any

person who willfully violates any provision of this act or who

willfully makes a false entry in any record specifically

required by this act conmts a ni sdeneanor of the first

degree, punishable as provided in section 775.082 or section
775.083, Florida Statutes.
Section 15. Subpoenas; enforcenent actions; rules.--

(1) The departnent may i ssue and serve subpoenas to

conpel the attendance of w tnesses and the production of

docunents, papers, books, records, and other evidence hefore

the departnent in any matter pertaining to this act. The

departnent may administer oaths and affirnmations to any person

whose testinony is required. If any person refuses to testify

or to produce books, records, and docunents, or otherw se

refuses to obey a subpoena issued under this section, the

departnment may enforce the subpoena in the sane nmanner as

subpoenas i ssued under the Administrative Procedure Act are

enforced. Wtnesses are entitled to the sane fees and nil eage

as they are entitled to by law for attending as witnesses in

the circuit court, unless such exanination or investigation is

held at the place of business or residence of the wtness.

(2) In addition to any other powers conferred upon the

departnent to enforce or adnminister this act, the departnent

may:
(a) Bring an action in any court of conpetent

jurisdiction to enforce or adninister this act, any rule or

order adopted under this act, or any witten agreenent entered

into with the departnent. |In such action, the departnent nay

seek any relief at law or equity, including a tenporary or
25
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1| pernmanent injunction, appointnment of a receiver or
2| adm nistrator, or an order of restitution.
3 (b) Issue and serve upon a person an order requiring
4 | such person to cease and desist and take corrective action
5 | whenever the departnent finds that such person is violating,
6| has violated, or is about to violate any provision of this
7| act, any rule or order adopted under this act, or any witten
8 | agreenent entered into with the departnent.
9 (c) \Whenever the departnment finds that conduct
10 | described in paragraph (b) presents an i nmedi ate danger to the
11| public health, safety, or welfare requiring an i nmediate fina
12 | order, the departnent may i ssue an energency cease and desi st
13| order reciting with particularity the facts underlying such
14 | findings. The energency cease and desist order is effective
15| i medi ately upon service of a copy of the order on the
16 | respondent naned in the order and shall remmin effective for
17 |1 90 days. |f the departnent begi ns nonenergency proceedi ngs
18 | under paragraph (b), the energency cease and desi st order
19 | renmins effective until the conclusion of the proceedi ngs
20 | under sections 120.569 and 120.57, Florida Statutes.
21 (3) The departnent may adopt rules pursuant to ss.
22| 120.54 and 120.536(1) to inplenent this act.
23 Section 16. Investigations and conplaints.--
24 (1) The departnent may make any investigation and
25 | exam nation of any licensee or other person the departnent
26 | deens necessary to determ ne conpliance with this act. For
27 | such purposes, the departnent may exanm ne the books, accounts,
28 | records, and ot her docunents or matters of any |licensee or
29 | other person. The departnent nmay conpel the production of al
30| rel evant books, records, and ot her docunents and naterials
3l | relative to an exanination or investigation. Exaninations

26
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1| shall not be nmade nore often than once during any 12-nonth

2 | period unl ess the departnent has reason to believe the

3| licensee is not conplying with the provisions of this act.

4 (2) The departnent shall conduct all exam nations at a
5] convenient location in this state unless the departnent

6| deternmines that it is nore effective or cost-efficient to

7| performan examination at the licensee's out-of-state

8| location. For an exam nation perforned at the |licensee's

9| out-of-state location, the |licensee shall pay the travel

10 | expense and per di em subsistence at the rate provided by | aw
11 ) for up to 30 8-hour days per year for each departnent exani ner
12 | who participates in such an exanination. However, if the

13 | exami nation involves or reveal s possi bl e fraudul ent conduct by
14 ) the licensee, the licensee shall pay the travel expenses and
15 | per di em subsi stence provided by law, without linmtation, for
16 | each partici pati ng exam ner

17 (3) Any person having reason to believe that any

18 | provision of this act has been violated may file with the

19 | departnent a witten conplaint setting forth the details of
20 | such alleged violation and the departnent may investigate such
21 | conpl ai nt.
22 Section 17. Paragraphs (a) and (h) of subsection (1)
23| of section 538.03, Florida Statutes, are anended to read:
24 538.03 Definitions; applicability.--
25 (1) As used in this part, the term
26 (a) "Secondhand deal er" neans any person, corporation
27 | or other business organization or entity which is not a
28 | secondary netals recycler subject to part Il and which is
29 | engaged in the business of purchasing, consigning, or pawning
30 | secondhand goods er—entering—into—titte—toan—transactions.
31 | However, secondhand dealers are not limted to dealing only in

27
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1| itens defined as secondhand goods in paragraph (g). Except as
2| provided in subsection (2), the term nmeans pawnbrokers,

3| jewelers, precious netals deal ers, garage sal e operators,

4 | secondhand stores, and consi gnment shops.

5 (h) "Transaction" neans any t+t+e—+ean—purchase,

6 | consi gnnment, or pawn of secondhand goods by a secondhand

7 | deal er.

8 Section 18. Subsection (1) of section 538.16, Florida
9| Statutes, is anended to read:

10 538. 16 Secondhand deal ers; disposal of property.--

11 (1) Any personal property pawned with a pawnbr oker

12 | whether the pawn is a |loan of noney or a buy-sell agreement o+
13 | a—reter—vehiete—vwhieh—+s—secur-ty—for—atittetoan, is subject
14| to sale or disposal if the pawn is a |oan of nopbney and the

15 | property has not been redeened or there has been no paynent on
16 | account nade for a period of 90 days, or if the pawn is a

17 | buy-sell agreenent er—+f—+t—+s—at+t+e—+oan and the property
18 | has not been repurchased fromthe pawnbroker er—the—tit+e

19 | redeened—F+romthe—titte—t+ender or there has been no paynent
20 | rade on account within 60 days.
21 Section 19. Nothing in this act precludes a county or
22 | municipality fromadopti ng ordi nances nore restrictive than
23| the provisions of this act.
24 Section 20. Effective July 1, 2000, the sum of
25 [$500, 000 is appropriated for the 2000-2001 fiscal year from
26 | the Regulatory Trust Fund of the Departnent of Banking and
27 | Finance to the Departnent of Banking and Finance to fund ei ght
28 | positions for the purpose of carrying out the provisions of
29 | this act.
30 Section 21. Paragraph (i) of subsection (1) of section
31| 538.03, Florida Statutes, subsection (5) of section 538. 06,

28
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1| Florida Statutes, and subsections (4) and (5) of section

2] 538.15, Florida Statutes, are repeal ed.

3 Section 22. |If any provision of this act or the

4 | application thereof to any person or circunstance is held

5linvalid, the invalidity shall not affect other provisions or

6 | applications of the act which can be given effect without the

7]invalid provision or application, and to this end the

8| provisions of this act are decl ared severable.

9 Section 23. Except as otherwi se provided in this act,

10| this act shall take effect October 1, 2000.

11
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13 LEG SLATI VE SUMVARY

14 _ _
Creates the "Florida Title Loan Act" and requires

15 |icensure by the Departnent of Banking and Finance to be
in the business as a title |oan | ender. Provides for

16 eligibility for licensure; for appllcatlons for
suspension” or revocation of |icenses; for recordkeeplng,

17 reporting, and safekeeping of roperty, for title |Ioan
charges: tor the disposal of edged roperty,_and for

18 di sposition of excess proceeds. Prohibits specified acts
Provides for a right to redeen} for atitle |oan | ender’

19 lien_ for crimnal penaltie or acceSS|ng records from
the Departnment of Law Enforcenent; for subpoenas,

20 enforcenent of actions, and rules: and for |nvest|Pat|ons
and_conpl ai nts. Provides for nDre restrictive |oca

21 ordi nances. (See bill for detai
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