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HOUSE AMENDMENT
Bill No. CS/HB 715
Arendnment No. 1 (for drafter's use only)

CHAMBER ACTI ON
Senat e House

ORI G NAL STAMP BELOW

The Committee on Community Affairs offered the foll ow ng:

Amendment (with title amendment)

Renove fromthe bill: Everything after the enacting cl ause

and insert in lieu thereof:

Section 1. Subsections (2), (5), and (7) of section
218.72, Florida Statutes, are anmended, and subsections (8) and
(9) are added to said section, to read:

218.72 Definitions.--As used in this part:

(2) "Local governnental entity" neans a county or
muni ci pal governnent, school board, school district,

authority, special taxing district, other politica

subdi vi si on, comunity coll ege,or any office, board, bureau

conmm ssi on, departnent, branch, division, or institution

t hereof or any project supported by county or nunicipal funds.
(5) "Purchase" nmeans the purchase of goods, ef

services, or construction services,the purchase or |ease of

personal property, or the |lease of real property by a |l oca
governnental entity.

(7) "Construction services" means all |abor, services,
1
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and materials provided perfoeraed in connection with the
construction, alteration, repair, denolition, reconstruction

or any other inprovenents to real property that require a
license under parts | and |l of chapter 489.
(8) "Paynment request" neans a contractor's witten

request for paynent for construction services provided through

a date certain.

(9) "Agent" neans project architect, project engi neer

or any other agency or person acting on behalf of the |ocal

governnental entity.
Section 2. Section 218.73, Florida Statutes, is
anended to read:

218.73 Tinely paynent for nonconstruction

services.--The tinme at which paynent is due for a purchase
ot her than construction services by a |ocal governnental

ent i t y—exeept—for—thepurchase—of—econstruction—servieces—+s

dguge nust be cal cul ated from

(1) The date on which a proper invoice is received by
the chi ef disbursenent officer of the |ocal governnental
entity after approval by the governing body, if required; or

(2) If a proper invoice is not received by the | oca
governnental entity, the date:

(a) On which delivery of personal property is accepted
by the local governnental entity;

(b) On which services are conpl et ed;

(c) On which the rental period begins; or

(d) On which the local governnental entity and vendor
agree in a contract that provides dates relative to paynment
peri ods;

whi chever date is | atest.
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Section 3. Section 218.735, Florida Statutes, is
amended to read:

218.735 Tinely paynent for purchases of construction
services. - -

(1) The due date for paynent for the purchase of
construction services by a | ocal governnental entity is
deterni ned as foll ows:

(a) |If an agent the—project—architect—or—project

engineer nust approve the paynent request or invoice prior to

t he paynent request or invoice being submtted to the |oca

governnental entity, paynent is due 2526 business days after

the date on which the paynment request or archi-tect—or—engineer
approves—the—invoiece—and—the invoice is stanped as received as
provided in s. 218.74(1).

(b) If an agent the—project—architect—or—project
engineer need not approve the payment request or invoice which

is subnitted by the contractor, paynent is due 20 business
days after the date on which the payment request or invoice is

stanped as received as provided in s. 218.74(1).
(2) The local governnental entity nmay reject the
payment request or invoice within 20 busi ness days after the

date on which the paynment request or invoice is stanped as

received as provided in s. 218.74(1). The rejection nust be
witten and nust specify the deficiency in the paynent request

or invoice and the action necessary to nmake the paynent
request or invoice proper

(3) If a paynent request or an invoice is rejected
under subsection (2) er—this—subseeti+on and the contractor
submits a corrected paynent request or invoice which corrects

the deficiency specified in witing by the | ocal governnental

entity, the corrected paynent request or invoice nust be paid
3
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or rejected on the later of:

(a) Ten business days after the date the corrected
payment request or invoice is stanped as received as provided
ins. 218.74(1); or

(b) If the governing body is required by ordinance,

charter, or other |aw to approve or reject the corrected
payment request or invoice, the first business day after the

next regularly schedul ed neeting of the governing body held
after the corrected paynent request or invoice is stanped as

received as provided in s. 218.74(1).

(4) |If a dispute between the |ocal governnental entity
and the contractor cannot be resolved by the procedure in
subsection (3), the dispute nust be resolved in accordance
with the dispute resolution procedure prescribed in the
construction contract or in any applicable ordinance. |In the
absence of a prescribed procedure, the dispute nust be
resolved by the procedure specified in s. 218.76(2).

(5) |If alocal governnental entity disputes a portion

of a paynent request or an invoice, the undisputed portion

shall be paid tinely, in accordance with subsection (1).Fhe

. o dedi o . : .
. I L I I I . b
e I - I F
I I I . . e I ’ .
(6) Al paynents due froma |ocal governnental entity
and not made within the tine periods period specified by this
section shall bear interest at the rate of 1 percent per

nmonth, or the rate specified by contract, whichever is greater

as—spect-Hetd—in—s—218—"74{4).
Section 4. Section 218.74, Florida Statutes, is

amended to read:
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218.74 Procedures for calculation of paynent due
dates. - -

(1) Each local governnental entity shall establish
procedures whereby each paynent request or invoice received by

the local governnental entity is marked as received on the
date on which it is delivered to an agent or enployee of the
| ocal governnental entity or of a facility or office of the
| ocal governnental entity.

(2) The paynent due date for a | ocal governnenta
entity for the purchase of goods or services other than

construction services is 45 days after the date specified in

s. 218.73. The paynent due date for the purchase of
construction services is specified in s. 218.735.

(3) If the terns under which a purchase is nade all ow
for partial deliveries and a paynent request or proper invoice

is subnitted for a partial delivery, the tine for paynment for
the partial delivery nust be calculated fromthe tine of the
partial delivery and the subm ssion of the paynent request or

invoice in the sane manner as provided in s. 218.73 or s.
218. 735.
(4) Al paynents, other than paynents for construction

servi ces,due froma |ocal governnental entity and not nmde
within the tinme specified by this section bear interest from
30 days after the due date at the rate of 1 percent per nonth
on the unpaid bal ance. The vendor nust invoice the |oca
governnental entity for any interest accrued in order to
receive the interest paynment. Any overdue period of l|ess than
1 nonth is considered as 1 nonth in conputing interest.

Unpaid interest is conpounded nonthly. W-th—+espect—to—each
past—due—payrent—interest—ceases—to—acecrve—after—+tnterest—on

that—payrent—has—accrued—for—12—ronths—For the purposes of
5
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this section, the term"1 nonth" neans a period begi nning on
any day of one nonth and ending on the sane day of the
fol | owi ng nont h.

Section 5. Section 218.75, Florida Statutes, is
amended to read:

218.75 Mandatory interest.--No contract between a
| ocal governnental entity and a vendor or a provider of

construction services shall prohibit the collection of wvendor
frominvoicing—thetocat—governmental—entity—For | ate paynent
i nterest charges all owabl e under this part.

Section 6. Section 218.76, Florida Statutes, is
amended to read:

218.76 | nproper paynent request or invoice; resolution

of disputes. --
(1) In any case in which an inproper paynent request

or invoice is submtted by a vendor, the |ocal governmental
entity shall, within 10 days after the inproper paynent
request or invoice is received by it, notify the vendor that
t he paynent request or invoice is inproper and indicate what

corrective action on the part of the vendor is needed to make
t he paynent request or invoice proper

(2) In the event a dispute occurs between a vendor and
a local governnental entity concerning paynent of a paynent
request or an invoice, such disagreenent shall be finally
determ ned by the local governnental entity as provided in
this section. Each |ocal governnental entity shall establish
a dispute resolution procedure to be followed by the |oca
governnental entity in cases of such disputes. Such procedure
shal | provide that proceedings to resolve the dispute shall be
commenced not |ater than 45 days after the date on which the
payment request or proper invoice was received by the | oca
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governnental entity and shall be concluded by final decision
of the local governnmental entity not later than 60 days after
the date on which the paynent request or proper invoice was

received by the local governnmental entity. Such procedures
shal |l not be subject to chapter 120, and such procedures shal
not constitute an adm nistrative proceedi ng which prohibits a
court from deciding de novo any action arising out of the
di spute. If the dispute is resolved in favor of the |loca
governnental entity, then interest charges shall begin to
accrue 10 15 days after the |ocal governmental entity's fina
decision. |If the dispute is resolved in favor of the vendor
then interest shall begin to accrue as of the original date
t he paynent becane due.

(3) In an action to recover ampunts due under ss.
218.70-218.80, the prevailing party shall be entitled to
recover court costs and attorney's fees at trial and on

appeal

Section 7. Paragraph (a) of subsection (1) and
par agraph (a) of subsection (2) of section 255.05, Florida
Statutes, are anended to read

255.05 Bond of contractor constructing public
bui l di ngs; form action by material nen. --

(1)(a) Any person entering into a formal contract with
the state or any county, city, or political subdivision
t hereof, or other public authority, for the construction of a
public building, for the prosecution and conpletion of a
public work, or for repairs upon a public building or public
work shall be required, before comencing the work or before
reconmencing the work after a default or abandonnent, to
execute, deliver to the public owner, and record in the public
records of the county where the inprovenent is |located, a
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payrment and performance bond with a surety insurer authorized
to do business in this state as surety. The bond nust state on
its front page: the nane, principal business address, and
phone nunber of the contractor, the surety, the owner of the
property being inproved, and, if different fromthe owner, the
contracting public entity; the contract nunber assigned by the
contracting public entity; and a description of the project
sufficient to identify it, such as rnetuting—+fF—appHecabltera
| egal description or and the street address of the property
bei ng i nproved;and a general description of the inprovenent.
Such bond shall be conditioned solely upon the contractor's
perfornance of the constructi on work that—the—conrtractor
performthe—cont+raet in the tine and manner prescribed in the
contract and the contractor's pronpt payment prorptty—reake
payrents to all persons defined in s. 713.01 who furnished

| abor, services, or material s for whoese—etains—derive—directty
or—ndireety—Froem t he prosecution of the work provided for in

the contract. Any clainmant may apply to the governnent al

entity having charge of the work for copies of the contract
and bond and shall thereupon be furnished with a certified
copy of the contract and bond. The claimant shall have a right
of action against the contractor and surety for the anount due
hi m or her, including unpaid finance charges due under the
claimant's contract. Such action shall not involve the public
authority in any expense. Wen such work is done for the
state and the contract is for $100,000 or |less, no paynent and
perfornmance bond shall be required. At the discretion of the
of ficial or board awardi ng such contract when such work is
done for any county, city, political subdivision, or public
authority, any person entering into such a contract which is
for $200, 000 or | ess may be exenpted from executing the
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payrment and perfornmance bond. When such work is done for the
state, the Secretary of the Departnent of Managenent Services
may del egate to state agencies the authority to exenpt any
person entering into such a contract anmounting to nore than
$100, 000 but | ess than $200,000 from executing the paynment and
perfornmance bond. In the event such exenption is granted, the
officer or officials shall not be personally liable to persons
suffering | oss because of granting such exenption. The
Depart nent of Managenent Services shall maintain information
on the nunber of requests by state agencies for del egation of
authority to waive the bond requirenents by agency and proj ect
nunber and whet her any request for del egati on was deni ed and
the justification for the denial

(2)(a)l. If a claimant is no | onger furnishing |abor
services, or materials on a project, a contractor or the
contractor's agent or attorney nmay elect to shorten the
prescribed tine in this paragraph within which an action to
enforce any clai magainst a paynent bond provi ded pursuant to
this section may be commenced by recording in the clerk's
office a notice in substantially the follow ng form

NOTI CE OF CONTEST OF CLAI M
AGAI NST PAYMENT BOND

To: ...(Nane and address of clainant)...
You are notified that the undersigned contests your
noti ce of nonpaynent, dated ............ s e , and served
on the undersigned on ............ s e , and that the
time within which you may file suit to enforce your claimis
limted to 60 days after the date of service of this notice.
9
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DATED on ............ .

Signed:...(Contractor or Attorney)...

The cl ai mof any clai mant upon whom such notice is served and
who fails to institute a suit to enforce his or her claim

agai nst the paynment bond within 60 days after service of such
notice shall be extingui shed automatically. The clerk shal

mail a copy of the notice of contest to the claimant at the
address shown in the notice of nonpaynent or nobst recent
anmendnent thereto and shall certify to such service on the
face of such notice and record the notice. Service is conplete
upon mailing.

2. Aclaimant, except a laborer, who is not in privity
with the contractor shall, before conmmencing or not |ater than
45 days after commencing to furnish |abor, materials, or
supplies for the prosecution of the work, furnish the
contractor with a notice that he or she intends to | ook to the
bond for protection. Aclaimant who is not in privity with the
contractor and who has not received paynent for his or her
| abor, materials, or supplies shall deliver to the contractor
and to the surety witten notice of the performance of the
| abor or delivery of the materials or supplies and of the
nonpaynent. The notice of nonpaynent nay be served at any tine
during the progress of the work or thereafter but not—before

I F et F o f tabor . ’
materiats;—and not |later than 90 days after the fina
furnishing of the |abor, services, or materials by the
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claimant or, with respect to rental equipnent, not |ater than
90 days after the date that the rental equi prent was | ast on
the job site available for use. No action for the |abor
materials, or supplies may be instituted against the
contractor or the surety unless both notices have been given.
Notices required or pernitted under this section may be served
in accordance with s. 713.18. An action, except for an action
exclusively for recovery of retainage, nust be instituted
agai nst the contractor or the surety on the paynent bond or
t he paynent provisions of a conbined paynent and perfornance
bond within 1 year after the perfornance of the | abor or
conpl etion of delivery of the materials or supplies. An action
exclusively for recovery of retainage nust be instituted
agai nst the contractor or the surety within 1 year after the
perfornmance of the | abor or conpletion of delivery of the
materials or supplies, or within 90 days after the
eontractor—s recei pt of final paynent (or the paynent estimte
containing the owner's final reconciliation of quantities if
no further paynent is earned and due as a result of deductive
adj ustnments) by the contractor or surety, whichever cones
last. A clainmant nmay not waive in advance his or her right to
bring an action under the bond against the surety. In any
action brought to enforce a clai magainst a paynent bond under
this section, the prevailing party is entitled to recover a
reasonabl e fee for the services of his or her attorney for
trial and appeal or for arbitration, in an anmount to be
determ ned by the court, which fee nust be taxed as part of
the prevailing party's costs, as allowed in equitable actions.
The tinme periods for service of a notice of nonpaynent or for
bringing an action against a contractor or a surety shall be
neasured fromthe | ast day of furnishing | abor, services, or
11
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materials by the claimant and shall not be neasured by other

standards, such as the issuance of a certificate of occupancy

or the issuance of a certificate of substantial conpletion
Section 8. Effective upon this act becoming a |law, the

O fice of Program Policy Anal ysis and Gover nment

Accountability (OPPAGA), in consultation with the Legislative

Committee on Intergovernnental Rel ations, shall

(1) Conduct a study of construction retainage net hods

for public and private construction within the state of

Fl ori da. OPPAGA shall exam ne all relevant information

including, but not linmted to the foll ow ng:

(a) Information fromvarious state and | ocal

governnental entities, public universities and community

colleges within the state of Florida.

(b) Information fromthe Federal governnent and ot her

states who have addressed construction paynent or retainage

i ssues, including states that are of conparable size to the

state of Florida or that have a conparabl e anount of public or

private construction activity as the state of Florida.

(c) Information frompublic and private owners,

general contractors, subcontractors, naterial suppliers,

construction managers, design-build professionals, architects

and engi neers.

(d) Information fromlenders and surety conpani es who

are involved in public and private construction.

(2) Draw concl usi ons and make recommendati ons, as

appropriate, with regard to the foll owi ng i ssues:

(a) VWhether the state should adopt new |l aws or nodify

existing laws to address the specific issues set forth bel ow,

and whether any existing statutes will require nodification or
r epeal
12
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(b) The positive and negative inpacts of the current

systens of retainage being utilized throughout the state of

Florida as applied to public sector and private sector

construction contracts, and as between owners and contractors,

bet ween contractors and subcontractors, and between

subcontractors and sub-subcontractors.

(c) VWhether the traditional 10 percent retainage

practice in construction is equitable and whether there are

viable alternatives to this practice.

(d) What nay be an appropriate percentage of retainage

to be held on all construction projects.

(e) What the purposes of retainage are for

construction projects.

(f) \Whether it is appropriate to hold all retainage

until the end of a construction project or whether periodic

rel ease of retainage or rel ease of retainage for specific

di vi sions of work on a construction project is appropriate and

reasonabl y manageabl e.

(g) What protections are currently in place for owners

to insure that construction projects are progressing in a

satisfactory manner, including, but not linmted to, project

nmanagenent techni ques, periodic inspections, services of

project architects and engi neers, and whet her those

protections are being adequately and properly utilized.

(h) What protections are currently in place or could

be adopted for owners, contractors, and subcontractors through

the utilization of construction paynent and perfornmance bonds.

(i) \Whether the docunentation required for

construction projects contributes to delays in progress

payrments, final paynents and rel ease of retai nage, whether

such requirenents could be sinplified and/or standardized to
13
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stream ine the process, and whether it is appropriate for the

Legislature to address this issue.
(j) \Whether the Legislature should linmt the
percent age of retainage that can be held on public and/or

private construction projects.

(k) \Whether the Legislature should provide for

periodic rel ease of retainage on public and/or private

construction projects.
(1) \Whether the Legislature should establish
requirenents and tine limts for owners and contractors to

rel ease final paynent and retai nage on all construction

proj ects.
(3) OPPAGA shall present a report of its findings and

reconmendations to the President of the Senate, the Speaker of

t he House of Representatives, nmnority |leaders of the Senate

and House of Representatives, and chairs of the House Busi ness

Regul ati on & Consunmer Affairs Committee and the Senate

Regul ated I ndustries Conmittee by January 1, 2001

Section 9. Except as otherw se specifically provided
inthis act, this act shall take effect July 1, 2000, and
shal |l apply to construction contracts entered into on or after
the effective date.

================ T | TLE A MENDMENT ===============
And the title is anended as foll ows:

renove fromthe title of the bill: Everything before the
enacting cl ause

and insert in |lieu thereof:
A bill to be entitled
14
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An act relating to pronpt paynent and retai nage
reform anending s. 218.72, F.S.; redefining
the terns "local governnent entity,"
"purchase," and "construction services" and
defining the terns "paynent request" and
"agent" for the purpose of the Florida Pronpt
Paynment Act; anmending s. 218.73, F.S.
providing for tinely paynment for
nonconstructi on services; anending s. 218. 735,
F.S.; revising language with respect to tinely
payment for purchases of construction services;
anmending s. 218.74, F.S.; revising | anguage
with respect to procedures for calcul ation of
payrment due dates; anending s. 218.75, F. S
revising language with respect to nmandatory
interest; anending s. 218.76, F.S.; revising
| anguage with respect to inproper invoices and
resolution of disputes; providing for the
recovery of court costs and attorney's fees
under certain circunstances; anending s.
255.05, F.S.; revising language with respect to
the bond of a contractor constructing public
buil dings; requiring the Ofice of Program
Pol i cy Anal ysis and Governnent Accountability,
in consultation with the Legislative Conmittee
on Intergovernnental Relations, to conduct a
study of construction retainage nethods;
speci fying areas to be exam ned; requiring
study concl usi ons and recomrendat i ons;
requiring a report; providing an effective
dat es.
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